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USER’S GUIDE 
to 


Ohio Jury Instructions 
[Rev. 10/14/17] 


¢ What is Ohio Jury Instructions? Ohio Jury Instructions (“OJT’) is a collection of 
non-binding model instructions prepared by the Ohio Judicial Conference’s Ohio Jury 
Instructions Committee. Although often cited with approval by courts, including the 
Supreme Court of Ohio, OJ// is not considered binding. The template instructions set 
forth in OJI are primarily intended for use by judges in instructing juries in the state 
and federal courts of Ohio when Ohio law is involved in a case. Practitioners can 
utilize OJI to submit requested jury charges. 


¢ Organization. Published in both electronic and print form, OJ/ is divided into two 
volumes, one for civil and one for criminal. The civil volume consists of one book, 
while the criminal volume consists of two books. Each volume is further divided into 
titles, with each title indicating a broad category of related content. Each title is then 
separated into chapters that focus on a more narrow set of related content. Each 
chapter contains individually numbered instructions that set forth specific jury charges 
on a particular topic. 


e Examples of Titles: 
Title 3: General Civil Trial Instructions 
Title 4: Civil Subject Matter Instructions: Tort-Related 
Title 5: Civil Subject Matter Instructions: Contract-Related 
¢ Examples of Chapters within Title 4: 
Chapter CV 401 Negligence 
Chapter CV 403 Comparative Negligence 
[chapter designations continue until] 
Chapter CV 453 Tortious Interference with Economic Relations 
¢ Examples of Instructions within Chapter CV 453: 
CV 453.01 Tortious interference with business relations 
CV 453.03 Tortious interference with contractual relations 
CV 453.05 Tortious interference with employment relations 


¢ Finding an instruction by topic. Each volume of OJ/ contains a table of contents 
prepared by the Ohio Jury Instructions Committee and an index prepared by the print 
publisher. In the criminal volume, instructions are grouped by topics that generally 
mirror the criminal statutory scheme set forth in the Ohio Revised Code. In the civil 
volume, instructions are grouped by topics into titles that are generally related by legal 
concepts or themes. For example, the chapters in Title 5 all deal with contract-related 
topics. Within titles, narrower topics generally follow broader topics in the same 
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related area. For example, “Contracts” is the first chapter in Title 5 and is followed by 
such chapters as the “Uniform Commercial Code” and the “Consumer Sales Practices 
Act,” 


¢ Headings. Each numbered instruction in OJ/ has a descriptive title. Within that titled 
instruction, there are often multiple instructions, or sections, many of which include 
descriptive titles, as well as possible sub-sections with their own headings. 
¢ Example of title of civil instruction: 
CV 417.01 Standard of care: physician/surgeon 
¢ Example of title of civil section heading: 
CV 417.01 Standard of care: physician/surgeon, J 1. INTRODUCTION. 
¢ Example of title of criminal instruction: 
CR 521.31 Obstructing official business R.C. 2921.31 
¢ Example of title of criminal section heading: 
CR 521.31 Obstructing official business R.C. 2921.31, { 2. PRIVILEGE. 


¢ Instruction heading diagram. The descriptive title of each instruction is comprised 
of several important pieces of information. A diagram of an example instruction 
heading and descriptions of the head pieces includes: 


CV 315.01 Personal injury: tort actions (claims arising on and after 4/7/05) [Rev. 1-24-09] 


ae section Instruction Effective Revision 
Description Wumber Title Date Date 
¢ Volume description. Two letters will indicate whether an instruction is included in 
the civil (CV) or criminal (CR) volume of OJ/I. 


¢ Section number. The first three digits of the section number indicate the chapter in 
which the instruction is located. The digits following the decimal point indicate where 
in the chapter the instruction is located. Criminal instructions generally mirror the 
criminal statutory scheme set forth in the Ohio Revised Code. 


¢ Instruction title. Each numbered instruction in OJ/ has a descriptive title. 


¢ Effective date. Users should note that there are often multiple versions of an 
instruction corresponding to select dates of applicability. These multiple versions are 
arranged chronologically by effective date. For example, amendments to or judicial 
interpretation of a criminal statute may necessitate different versions of an instruction 
explaining different elements or definitions. The effective date of an instruction is 
indicated in a parenthetical accompanying its title. 


¢ When a significant substantive change has occurred, such as a change in the 
elements of a crime, there will be a separate instruction covering the time 
period involved, which will result in multiple instructions separated by their 
distinct effective dates. 

¢ Example: 


CR 503.02 Murder R.C. 2903.02 (offenses committed on and after 9/6/96 but before 
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9 6/30/98) and CR 503.02 Murder R.C. 2903.02 (offenses committed on and after 
6/30/98) [Rev. 2/24/07] 


¢ When a minor change has occurred, the change will be reflected within the 
text of one instruction, with a parenthetical indication of the effective date of 
the change. 


¢ Example: 


CV 451.19 Affirmative defenses, { 4. UNFORSEEABLE USE OF PRODUCT (Com- 
mon law claims only arising before 4/7/05). 


¢ Revision date. More recent instruction titles are followed by an italicized and 
bracketed indication of when the Ohio Jury Instructions Committee last drafted or 

4 revised that instruction. Users are cautioned that instructions can quickly become 
outdated due to changes in statutes and case law. Additional research to validate 
whether any given instruction is up to date is recommended. 


e Example: 
CV 453.01 Tortious interference with business relations /Rev. 2/23/08] 


¢ Use of (ADDITIONAL). Section headings may be accompanied by the parenthetical 
characterization “ADDITIONAL.” The use of “(ADDITIONAL)” means that the trial 
judge should read and submit the instruction to the jury only when it is applicable or 
required based on the specific circumstances or facts of the case involved. 


e Example: 


4 CV 517.07 Collateral in possession of secured party R.C. 1309.27 [UCC § 9-207] [Rev. 
2/24/07], J 3. FUNGIBLE (ADDITIONAL). 


¢ Use of (OPTIONAL). Section headings may be accompanied by the parenthetical 
characterization “OPTIONAL.” “OPTIONAL” instructions may be used to further 
define or amplify an existing instruction. The use of “(OPTIONAL)” means that the 
trial judge may read and submit the instruction to the jury when it is applicable based 
on the specific circumstances or facts of the case involved. Inclusion of an 
“OPTIONAL” instruction is at the discretion of the trial judge. 


¢ Example: 


CV 417.01 Standards of care: physician/surgeon [Rev. 3/25/09], { 7. FREEDOM 
§ FROM NEGLIGENCE (OPTIONAL). 


e Sections within instruction. Each instruction in OJ/ is usually broken into 
numbered sections, which can be further broken into lettered subsections. Often this 
will track statutory numbering and lettering. For example, subsections in a criminal 
instruction may include (A), (B), and (D)—skipping (C) if the statutory (C) does not 
constitute an offense. Definitional sections always follow the order in which the terms 
were first used in the body of the preceding instruction. 


¢ Need to fill in blanks. Within a section of an instruction, there may be places where 
a blank exists. Users must fill in the blanks with the applicable information arising 
from the circumstances and facts of the case involved. 


0 e Example: 
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CV 425.03 Negligence in proprietary functions, J 1(B). IDENTIFYING A PROPRI- 
ETARY FUNCTION. The decision whether a particular activity relates to a proprietary 
function is a matter of law for the court. I instruct you that _____——— is a 
proprietary function (and that____—=——_ is not a proprietary function). 


¢ Example of actual instruction given to jury: 


The decision whether a particular activity relates to a proprietary function is a matter of 
law for the court. I instruct you that selling used computers is a proprietary function and 
that awarding contracts for the construction of roads is not a proprietary function. 


¢ Parenthetical alternatives. Within a section of an instruction, there may be two or 
more possible choices presented as alternative content contained within separate 
parentheses. Sometimes the alternatives indicate possible choices that will have to be 
made so that the instruction matches the circumstances and facts of the case involved. 
Inapplicable choices should never be presented to the jury. At other times, the 
alternatives will indicate possible choices between content that mean the same thing; 
the trial judge should select the most clear or most easily understood choice. In written 
instructions distributed to a jury, the trial judge should delete the use of parentheses 
and instead simply include only the applicable word or words selected. 


¢ Example: 


CV 401.07 Foreseeability /Rev. /-/0-04], J 1. GENERAL. In deciding whether 
(reasonable) (ordinary) care was used, you will consider whether (the defendant) (either 
party) in question should have foreseen under the circumstances that the likely result of 
an act or failure to act would cause some (injury) (damage). 


e Example of actual instruction given to jury: 


In deciding whether reasonable care was used, you will consider whether the defendant 
in question should have foreseen under the circumstances that the likely result of an act 
or failure to act would cause some injury. 


¢ Parenthetical language. Within a suggested instruction, there may be language 
contained in parentheses that is not an alternative content choice, but is instead content 
that the trial judge should read and submit to the jury only when it is applicable or 
required based on the specific circumstances or facts of the case involved. This 
parenthetical language serves the same function as model instructions contained in 
sections headings containing the use of “(ADDITIONAL)” as explained above. 
Because the parenthetical language is often less than a sentence, it has not received its 
own section heading. 


¢ Example: If you find that the state proved beyond a reasonable doubt all the 
essential elementseoie the: offense vol ee ee ee YOUR VCIUICe must De 
guilty (as to one or more of the defendants, according to your findings). 


¢ Multiple parentheticals. Parentheses usually indicate two or more possible choices 
presented as alternative content. Sometimes, however, multiple parentheticals indicate 
two or more units of thought that, by virtue of necessary sentence structure, fall as 
back-to-back parentheticals, not all of which are alternatives to one another. The last 
parenthetical(s) may require another selection between distinct alternatives or, as 
shown below, it may require insertion of a distinct unit of thought. 
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¢ Example: 


The defendant caused the death of (insert name of victim) as a proximate result of 
(committing) (attempting to commit) (insert name of offense of violence). 


¢ Italics. Similar to the use of blanks, when content is placed in italics, a user must 
supply the specific necessary content. 


e Example: 


CV 453.07 Tortious Interference with expectancy of inheritance /Rev. 12/5/09], J 1. 
GENERAL. The plaintiff claims that the defendant intentionally interfered with 
his/her/its expectancy of inheritance from (insert name of decedent) and that the 
plaintiff was damaged as a result. 


¢ Presentation of alternatives. Depending upon the circumstances and facts of the 
case involved, there is often a need to present alternative instructions to a jury. 
Alternative instructions are separated by “(or).” When the trial judge should select 
only one of a number of possible alternative instructions, italicized language preceding 
the list of choices directs the judge to “(Use appropriate alternative).” When there is 
a possible need to read and submit more than one alternative to the jury, italicized 
language preceding the list of choices directs the trial judge to “(Use appropriate 
alternative[s]).” 


¢e Example: 


CV 433.01 Right of publicity in individual’s persona R.C. Chapter 2741 (claims arising 
on and after 11/22/99) [Rev. 5/8/10], | 4. COMMERCIAL PURPOSE. “Commercial 
purpose” means the use of or reference to an aspect of an individual’s (name) (voice) 
(signature) (photograph) (image) (likeness) (distinctive appearance) 

(Use appropriate alternative[s]/) 


(A)  onorin connection with a place, product, merchandise, goods, services, or 
other commercial activities; 


(or) 


(B) for advertising or soliciting the purchase of products, merchandise, goods, 
services, or other commercial activities: 


(or) 
(C) for the purpose of promoting travel to a place: 
(or) 
(D) for the purpose of fundraising. 
¢ Example of actual instruction given to jury: 


“Commercial purpose” means the use of or reference to an aspect of an individual’s 
distinctive appearance for advertising or soliciting the purchase of products, merchan- 
dise, goods, services, or other commercial activities. 


¢ Comments. OJ/ frequently includes material set out under the heading of a 
“COMMENT.” Comments generally include references to statutory and case law 
authority that provide the source for the model instruction given. Other content 
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included as commentary can include explanations by the Ohio Jury Instructions 
Committee for a model instruction, suggestions for the trial judge, and indications of 
what by consensus the Committee believes in regard to an instruction. Comments may 
also contain material explaining the applicability or limitations of an instruction. The 
research reflected in a comment should not be considered exhaustive and cannot be 
relied upon as the most current authority on the issue dealt with by the instruction. No 
material under a “COMMENT” heading should ever be read or submitted to the jury. 


¢ Use of “Drawn from.” “Drawn from” is used when the text of the 
instruction follows the language in the cited authority but not verbatim. 


¢ Example: 
CV 617.03 Invitee; business visitor /Rev. 10/9/09], ] 4. OPEN AND OBVIOUS. 


COMMENT 

Drawn from Armstrong v. Best Buy Co. Inc., 99 Ohio St.3d 79, 2003-Ohio-2573; 
Simmers v. Bentley Contr. Co, 64 Ohio St.3d 642, 1992-Ohio-42. The “open and 
obvious” doctrine remains a viable part of Ohio law. The split among the appellate 
courts is effectively reconciled by the “attendant circumstances” exception to the 
doctrine. Both instructions (“open and obvious” and “attendant circumstances’’) 
should be given whenever the trial court has decided to instruct on “open and 
obvious.” 


In Robinson v. Bates, 112 Ohio St.3d 17, 2006-Ohio0-6362, the Court held that, 
although the open and obvious doctrine can excuse a defendant’s breach of a 
common-law duty of care, it does not override statutory duties because the 
violation of a statutory duty constitutes negligence per se. In Lang v. Holly Hill 
Motel, Inc., 122 Ohio St.3d 120, 2009-Ohio-2495, the Court held that the open and 
obvious doctrine may be asserted as a defense to a claim of liability arising from 
a violation of the Ohio Basic Building Code because administrative rule violations 
do not constitute negligence per se. 


¢ Definitions. When an instruction uses a term or terms that need to be defined for a 
jury, a subsequent numbered section or subsection in that instruction provides either 
the definition or a reference to elsewhere in OJ/ or in the Ohio Revised Code where 
the definition to be read and submitted to the jury exists. 


e Examples: 


CV 453.07 Tortious interference with expectancy of inheritance, 6. UNDUE INFLUENCE. 
‘Undue influence” means that which overpowers the will of a person and induces 
him/her into making a distribution of his/her property that he/she would not have made 
if left to act freely and according to his/her own plans and desires. 

CV 453.07 Tortious interference with expectancy of inheritance, { 7. REASONABLY 
CERTAIN. OJI-CV 315.01 (offenses committed on and after 4/7/05) § 10. 


¢ Verdict forms. OJ] includes some suggested templates for verdict forms, often set 
forth at the end of a particular instruction. 


¢ Interrogatories. O/] sometimes includes model interrogatories. Generally, these are 
provided when interrogatories are required by statute or case law. Depending upon the 
facts of the case and the number and identity of the parties, interrogatories may need 
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to be modified, and judges should thoroughly examine and, if necessary, edit the 
interrogatories before submitting them to a jury. 


¢ Language and style. When pronoun usage depends upon the gender-specific (or 
neutral) selection of content, OJ/ indicates the possible choices by using “he/she/it” or 
“his/her/its.” The trial judge should select the applicable pronoun and not provide the 
jury with the multiple pronoun choices. When the appropriate form of an article 
depends on the selection of content, O// indicates the possible options by using “‘a/an.” 
The trial judge should select the applicable article and not provide the jury with both 
article options. 


¢ Other explanatory material. Primarily intended for new judges and practitioners, 
OJI includes several sections discussing how to conduct a jury trial, including 
checklists and sample instructions. This material is set forth at Title 1 and Title 2 of 
both volumes. 


¢ Citation within OJI. OJI adheres to the Ohio Manual of Citations. Where the 
Manual does not provide guidance on citation form, OJ/ then follows The Bluebook: 
A Uniform System of Citation. In OJI itself, the Committee cites to OJ7 without using 
the complete title, Ohio Jury Instructions. 


¢ Examples: 
OJI-CV Chapter 537 
OJI-CV 537.17 


¢ Citation of OJI. In the state courts of Ohio, users should follow the Ohio Manual 
of Citations when citing OJI. 


¢e Example: 
Ohio Jury Instructions, GY Section 337.17 (Rev. Dec. 10, 2011) 
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PREFACE TO OHIO JURY 
INSTRUCTIONS 


This preface introduces a new revised edition of the Ohio Jury Instructions (OJI) reorganized 
into self-contained civil and criminal volumes. The former Volume 1 “General Instructions” 
has been eliminated. Applicable general instructions are included in the civil and criminal 
volumes. There is one civil volume, now organized by general subject matter areas, and one 
criminal volume; however, there are three binders. The criminal volume is contained in two 
binders with a separate tab for “Traffic” offenses. 


The purpose of the reorganization is to simplify use of OJI by judges and practitioners. Users 
will no longer have to switch back and forth between the current Volume 1 “General 
Instructions” and the substantive instructions contained in the remaining volumes. Also, the 
numbering of all instructions has been revised and simplified. Instructions will now be 
identified as “CV” (Civil) and “CR” (Criminal). For example, current 4 OJI 503.01, dealing 
with Aggravated Murder, becomes CR 503.01. A “Correlation Table” is included in each 
volume containing previous and new section numbers. Both volumes have newly designed, 
slightly larger loose-leaf binders. The format of individual instructions has not changed. 


COMMENT 


These first two paragraphs summarize the current reorganization. The balance of the preface 
provides historical perspective. 


Ohio Jury Instructions, commonly called “OJT’, was originally the project of Judges Robert 
L. McBride and Eugene R. McNeill. Its purpose was to present, in the same place in a single set 
of books, the instructions prepared by judges along with specific examples of such instructions, 
as well as others that were given in actual cases. The project was a joint effort of the Ohio 
Judicial Conference and the Ohio Common Pleas Judges Association. It was believed that the 
Bench and the Bar of Ohio should have the benefit, as well as the economy and convenience, of 
having all jury instruction material in one place in a single set of books. The jury instruction 
committee was composed exclusively of judges. In the event that the Committee was unable to 
develop a “standard” instruction, instructions were provided from individual cases. In theory, 
this method of combined presentation permitted the Committee to take the time required to 
develop its “standard” material through provisional drafts and experimental use prior to 
publication. The consensus among OJI Committee members was that the work of an individual 
judge would always be helpful until such time as “standard” instructions were developed. 


Then, as now, the copyright was owned by the Ohio Judicial Conference, thereby providing 
for the permanent supervision by the judiciary of the development and publication of the OJ] 
jury instructions. 


It was the hope of all parties involved in 1958 that the Ohio Jury Instructions (OJI) would be 
helpful to the Bench and to the Bar and that the usefulness of the work would improve over the 
years with the continued cooperation of those interested in the instructional administration of 
the judicial system in the State of Ohio. 
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COMMENT 


Drawn from “THE NEW OJI” by Robert L. McBride, Chairman, and Eugene R. McNeill, Vice 
Chairman. 


In 1960, a “Standard Civil Outline—Negligence” was released. A companion criminal 
outline followed in 1962. The responsibility for publication of the instructions was assigned to 
the Ohio Judicial Conference to relieve the Ohio Common Pleas Judges Association of the 
printing, sale and distribution of the material. 


A standard or pattern jury instruction is a brief, accurate, and complete statement in simple 
and understandable language covering a single situation, purpose, or point of law. Interest and 
comprehension by the jury are the first considerations. Technical expressions of decision, 
partisan language, and references to evidence are eliminated. Exceptional situations are set out 
separately for use when required by special facts. The Committee recognizes the necessity for 
direct and simple English. “A court in considering the propriety of any jury instruction must 
always bear in mind that the purpose of the jury instruction is to clarify the issues and the jury’s 
position in the case. It must be remembered that juries are composed of ordinary people on the 
street, not trained grammarians, and that fine distinctions in the meaning of words or phrases 
are not ordinarily recognized by the average layperson. Thus, in considering the propriety of 
any instruction, the meaning of the words used in the instruction must be thought of in their 
common meaning to the layperson and not what such words mean to the grammarian or to the 
trained legal mind.” Bahm v. Pittsburgh & Lake Erie RR. Co. (1966), 6 Ohio St.2d 192. 


COMMENT 
Drawn from Preface to Volume I—1968. 


Three types of instruction appeared in OJI: (1) the “standard” or “pattern” instruction, though 
not necessarily titled as such; (2) the “approved” instruction, which is an instruction found in a 
particular case, and (3) the “new” instruction, which is a pattern instruction recommended by 
the Committee, but which has not yet withstood the test of time. OJI no longer uses these titles. 


COMMENT 
Drawn from Preface to Volume I—1983. 


In January 1987, the Ohio Jury Instructions Committee reorganized itself and adopted a plan 
for the revision of the civil instructions. Under the reorganization, the Committee consisted of 
an editorial board composed of trial and appellate judges with final approval of all material to 
be published in OJI, and the writing committees appointed ad hoc to draft new material and 
revisions. The Board also employed a law professor as an editorial consultant, whose task was 
to review all drafts, to evaluate their accuracy and scope, and to assure conformity with the 
Committee’s Style Manual. The writing committees were composed of experienced and 
knowledgeable persons from the judicial, practicing, and academic branches of the profession, 
under the supervision of a member of the Editorial Board. 


It was during this phase in the development of OJI that the use of Comments was broadened 
to advise OJI users of many matters deemed to be of major significance. During this phase, the 
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Committee designated as “PROVISIONAL” those instructions published to be of assistance to 
the Bench and Bar of Ohio, but (of necessity) without specific judicial approval. OJI no long 
designates instructions as “PROVISIONAL.” During this general time period, a software 
version of OJI became available for various personal computers. 


COMMENT 


Drawn from “Preface to Ohio Jury Instructions—1993.” 


In the words of former Chair Robert B. Ford, “ever shorter, ever plainer, ever fairer, this is 
the mission of OJI.” Although it is easy to state the goal, it is difficult to attain it. In Ohio, 
pattern jury instructions are not “pre-approved” by appellate courts. Therefore, it is sometimes 
difficult to use “plain English” because the Committee is required to use statutory and case law 
language in drafting instructions. The law is also evolving, and the ever-increasing number of 
Statutes and cases constantly increases the volume of the Committee’s work. 


The Committee has divided into Civil and Criminal Subcommittees and developed an 
informal protocol in order to meet the need for more and more instructions. The Ohio State Bar 
Association and its jury instructions committee have joined with the Ohio Judicial Conference 
in the ongoing effort to enhance this product. The combined effort has already generated 
numerous quality instructions, both civil and criminal. Multiple drafting committees using the 
talents of both Bench and Bar are now in place to draft and modify instructions. Other such 
drafting committees will be formed as needed. 


Enhanced technology has also found its way into OJI. Most, if not all, of the OJI 
Committee’s members have laptop computers to aid their efforts. Use of projection and internet 
technology at subcommittee meetings has greatly enhanced the editing process. At present, OJI 
is published in print and CD versions by LexisNexis and on-line versions by LexisNexis, 
Westlaw, and Casemaker, thereby maximizing user access. 


And so it goes. . . evolving, hopefully improving. . .. 
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A COMPLETE SYNOPSIS FOR EACH CHAPTER APPEARS AT 
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TITLE 1 


Chapter CR 101 


LAW OF THE INSTRUCTIONS 


LAW OF THE INSTRUCTIONS 


INSTRUCTIONAL ADMINISTRATION OF JUSTICE 


CRAOULO! Instructions defined /Rev. 12-1-07] 

(Sunes hOB) Instruction at every step of the trial /Rev. 12-1-07] 

CR 101.05 The role of the judge /Rev. 12-1-07] 

GR +101:07 Time of delivery /Rev. 12-1-07] 

CR 101.09 Effective delivery [Rev. 12-1-07] 

GRO Tests for effectiveness [Rev. 12-1-07] 

CR 101.13 Record required /Rev. 12-11-07] 

CRUDTIS An appeal on instructions /Rev. 12-11-07] 

CR 101.17 Error and prejudice /Rev. 12-1-07] 

CR 101.19 Standard instructions /Rev. 12-]-07] 
SELECTING THE JURY 

CORR TO) | Selecting the jury /Rev. 12-1-07] 

Cra 01273 Common voir dire instructions [Rev. 12-]-07] 


PRELIMINARY INSTRUCTIONS 


GR LOL 25 


CRIT 27 
hose JAW lay) 


Instructions before trial /Rev. 12-1-07] 
Preliminary trial instructions [/Rev. 12-]-07] 
A word of caution /Rev. /2-]-07] 


INSTRUCTIONS DURING TRIAL 


CR LOL31 
ChestO tea 


Instructions during trial [/Rev. 12-1-07] 
Evidential instructions /Rev. /2-1-07] 


REQUESTS FOR FINAL INSTRUCTIONS 


CR 101.35 


Requests for final instructions /Rev. 12-1-07] 


INTERROGATORIES TO THE JURY 


CR101S7 Special verdicts; advisory jury [Rev. 12-1-07] 

CeO ts59 Interrogatories to the jury /Rev. 12-1-07] 

CR 101.41 Narrative response interrogatories /Rev. 12-1-07] 

CR 101.43 Accepting answers to interrogatories [Rev. 12-]-07] 
GENERAL INSTRUCTIONS 

CR 101.45 


The rules /Rev. 12-11-07] 
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CR 101.47 
CR 101.49 
CR 101.51 
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CReIOiS7 
GReieo9 
CR 101.61 
GREIOT.63 


Definition and function of general instructions [/Rev. 12-1-07] 
Undisputed issues /Rev. 12-1-07] 

Undisputed facts [Rev. 12-1-07] 

Disputed issues /Rev. 12-1-07] 

Specific law /Rev. 12-1-07] 

Cautionary and advisory instructions [Rev. 12-1-07] 

Verdicts and concluding instructions /Rev. 12-1-07] 

Written instructions /Rev. 8/6//4] 


Objections and requests after general instruction [Rev. 12-]-07] 


GUIDES FOR GENERAL INSTRUCTIONS 
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GReIGIEG? 
CR 101.69 
GRaLOT Si 
CR 101.73 
CREO 
CReLOIE/ 7 
CRaLO1e 9 
CR 101.81 


Define legal terms and expressions [Rev. 12-1-07] 
Logical and consistent development /Rev. /2-1-07] 
Complete, accurate and pertinent /Rev. 12-1-07] 
Ordinary, understandable language /Rev. 12-1-07] 
Brevity and repetition /Rev. 12-1-07] 

Tailor to individual case; special requests [Rev. 12-1-07] 
Objective, fair and impartial [Rev. 12-1-07] 

Deliver effectively [Rev. 12-1-07] 

Language and style /Rev. 12-1-07] 


INSTRUCTIONS DURING DELIBERATIONS 


CRS IESS 


During deliberations /Rev. 12-1-07] 


VERDICT AND DISCHARGE INSTRUCTIONS 


CR 101.85 
CREO 


TITLE 2 


Chapter CR 201 


GheO RUE 


Chapter CR 203 
CR 203.01 
CR 203.03 
Chapter CR 205 


CR205,01 
CRZ03 03 
CR 205.05 


Accepting the verdict [Rev. 12-1-07] 
Discharge Instructions /Rev. 12-1-07] 


BASIC CRIMINAL OUTLINE AND SAMPLE INSTRUCTIONS 


BASIC CRIMINAL OUTLINE AND SAMPLE INSTRUCTIONS 


Trial outline/checklist for felony cases [Rev. 9-11-10] 


SELECTING THE JURY: SAMPLE INSTRUCTIONS 


Welcoming remarks [Rev. 10-23-10] 
Voir dire questions: sample instruction /Rev. 10-23-10] 


PRELIMINARY INSTRUCTIONS: SAMPLE INSTRUCTIONS 


Preliminary instructions: sample instruction [Rev. 6/7/14] 
Admonitions to the jury: sample instruction [Rev. 8-15-12] 
Recess instructions: sample instruction [Rev. 10-23-10] 
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Chapter CR 207 


CR 207.01 
CR 207.03 
CR 207.05 
CR 207.07 
CR 207.09 
Ghe20 jell 
CR 207.13 
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CR 20717 
GR20719 
GRe20721 
CR 20725 
CR 207.27 
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Che20 7751 
CR 207.33 
GREG) 
GR207.37 
elo20 1739 
CR 207.41 


TITLE 3 


Chapter CR 301 


Ghe20101 
CR 301.03 
CR 301.05 
CRSBOUL07 


TITLE 4 


Chapter CR 401 


CR 401.01 
CR 401.03 
CR 401.05 
CR 401.07 
CR 401.09 
CR 401.11 
CR 401.13 
CR 401.15 


FINAL INSTRUCTIONS: SAMPLE INSTRUCTIONS 


Introduction: sample instruction /Reyv. 12-11-10] 

Evidence and inference: sample instruction [Rev. 8-17-11] 
Credibility: sample instruction /Rev. 12-11-10] 

Exhibits: sample instruction [Rey. 8/10/16] 

Prior convictions: sample instruction /Rev. 12-11-10] 

Burden of proof: sample instruction /Rey. 12-11-10] 
Reasonable doubt: sample instruction [Rev. 12-11-10] 
Defendant does (not) testify: sample instruction [Rey. 12-11-10] 
Domestic violence: sample instruction /Rev. 12-11-10] 
Affirmative defense: sample instruction /Rev. 4-13-19] 
Preponderance of evidence: sample instruction /Rev. 12-11-10] 
Reasonableness: sample instruction /Rev. 12-11-10] 

Verdict: sample instruction /Rev. 12-11-10] 

Additional finding: sample instruction [/Rev. 12-11-10] 
Common closing remarks: sample instruction /Rev. 2/1/20] 
Conduct while deliberating: sample instruction [Rev. 12-11-10] 
Foreperson: sample instruction [Rev. 12-11-10] 

Questions by the jury: sample instruction /Rey. 12-11-10] 
Unanimous verdict: sample instruction [/Rev. 12-11-10] 
Alternate juror: sample instruction /Rev. 12-11-10] 


GRAND JURY INSTRUCTIONS 


GRAND JURY INSTRUCTIONS 


Qualifying the grand jury /[/Rev. 11-1-03] 

Oath to grand jurors R.C. 2939.06 [Rev. 11-1-03] 
Oath to court reporter(s) R.C. 2939.11 /[Reyv. 11-1-03] 
Instructions to grand jurors [Rev. 8/10/16] 


GENERAL CRIMINAL TRIAL INSTRUCTIONS 


PRELIMINARY JURY MATTERS 


Qualifying the jury /Rev. 2/22/20] 

Defendant represents himself 

Voir dire examination by counsel Crim.R. 24(A) 

Orientation for new jury 

After the jury is sworn [Rev. 2-20-10] 

Recess instructions /Rev. 2-20-10] 

Extended recess or separate hearing 

Jury view; before visiting the scene R.C. 2945.16 [Rey. 2-20-10] 
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CR 401.19 
CR 401.21 
CR 401.23 
CR 401.25 
CR 401.27 
CR 401.29 


Chapter CR 405 


CR 405.01 
CR 405.03 
CR 405.05 
CR 405.07 
CR 405.07 
CR 405.09 


Chapter CR 409 


CR 409.01 
CR 409.03 
CR 409.05 
CR 409.07 
CR 409.11 
CR 409.13 
CR 409.15 
CR 409.17 
CR 409.19 
CR 409.21 
CR 409.23 
CR 409.25 
CR 409.27 
CR 409.29 
CR 409.31 
CR 409.33 


Chapter CR 413 


CR 413.01 
CR 413.03 
CR 413.05 


CR 413.07 





Before conducting experiments 

Jurors taking notes 

Jurors asking questions [Rev. 2-7-04] 

Limited purpose evidence 

Other acts and prior conviction Evid.R. 404(B) and 609 
Written requests to instruct 

Interpreters and translators [Rev. 8-15-12] 


GENERAL INSTRUCTIONS 


Delivery 





Introduction: general instructions /Reyv. 12-11-10] 

Burden of proof 

Reasonable doubt (offenses committed before 9/9/08) [Rev. 6/7/14] 
Reasonable doubt (offenses committed on and after 9/9/08) [Rev. 6/7/14] 


Result in civil case 


EVIDENCE AND CREDIBILITY 


Evidence and inference /Rev. 8-17-11] 

Exclusion not evidence 

Credibility [Rev. 8-15-12] 

Defendant does (not) testify 

Other acts and prior conviction Evid.R. 404(B) and 609 
Consciousness of guilt (OPTIONAL) /Rev. 8-17-2005] 
Several defendants 

Testimony of accomplice R.C. 2923.01(H) and 2923.03(D) 
Opinion of layman 





Expert witness and hypothetical question 

Polygraph examiner and stipulated polygraph 

Exhibits [Rev. 8/10/16] 

Depositions and transcripts Crim.R. 15 ¢ 
Cassette tapes 

Videotape 

Witnesses, acts 


ISSUES 


Presentation of issues: preliminary 
Example: aggravated robbery 


Example: conclusions for aggravated robbery with submission of lesser 
offense 


Time, venue [Rev. 10-11-08] ( 
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Chapter CR 417 


CR 417.01 
CR 417.01 


CR 417.03 
CR 417.05 
CR 417.07 
CR 417.09 
CR 417.11 
CR 417.11 


CR 417.13 
CR 417.15 
CR 417.17 


CR 417.17 


CR 417.19 


CR 417.19 


CR 417.21 
CR 417.23 
CR 417.25 
CR 417.27 
CR 417.29 
CR 417.31 
CR 417.33 
CR 417.35 
CR 417.37 
CR 417.39 
CR 417.41 
CR 417.43 


Chapter CR 421 


CR 421.01 
CR 421.03 
CR 421.05 
CR 421.07 
CR 421.09 


DEFINITIONS 


Purposely, motive (offenses committed before 3/23/15) [Rev. 12-8-12] 


Purposely, motive R.C. 2901.22(A) (offenses committed on and after 
3/23/15) [Reyv. 1/10/15] 


Fraudulent purpose R.C. 2913.01(A) and (B) 

Mistake of fact 

Coma, blackout R.C. 2901.21(C)(2) 

Transfer of purpose 

Knowingly R.C. 2901.22(B) (offenses committed before 3/23/15) 


Knowingly R.C. 2901.22(B) (offenses committed on and after 3/23/15) 
[Reyv. 1/10/15] 


Deprive R.C. 2913.01(C) 

Owner R.C. 2913.01(D) 

Criminal recklessness R.C. 2901.22(C) (offenses committed before 3/23/ 
15) 

Criminal recklessness R.C. 2901.22(C) (offenses committed on and after 
3/23/15) [Rev. 8/9/17] 

Criminal negligence R.C. 2901.22(D) (offenses committed before 3/23/ 
15) 

Criminal negligence R.C. 2901.22(D) (offenses committed on and after 
3/23/15) [Rev. 1/10/15] 

Possession R.C. 2901.21(C)(1) 

Cause; natural consequences 

Other causes, intervening causes 

Affirmative defense R.C. 2901.05(C) [Rev. 8/5/20] 

Preponderance of the evidence R.C. 2901.05(A) 

Prima facie evidence 

Evidential presumption 

Threat /Rev. 10-23-10] 

Reasonable cause to believe [Rev. 1/11/14] 

Sexual terms defined /Rev. 12/9/17] 

Firearm [Reyv. 11/17/18} 

Battered Person Syndrome [Rev. 4/13/19] 


DEFENSES 


Accident 

Alibi 

Character and reputation 
Intoxication R.C. 2901.21(C) 


Intoxication and purpose (non-homicide case) (offenses committed before 
10/27/00) 
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CR 421.09 


CR 421.11 


CR 421.11 


CR 421.13 
CR 421.15 
CR 421.17 
CR 421.19 
CR 421.19 


CR 421.191 


CR 421.21 
CR 421.21 


CR 421.211 


CR 421.23 
CR 421.23 


CR 421.25 
CR 421.27 
CR 421.29 


Chapter CR 425 


CR 425.01 
CR 425.03 
CR 425.05 
Gh 5.07 
CR 425.09 
CR 425.11 
CR 425.13 
CR 425.15 
CR 425.19 
CR 425.21 
CR 425.23 


CR 425.23 


Intoxication and purpose (non-homicide case) (offenses committed on 
and after 10/27/00) 

Intoxication, drugs or anger (homicide case) (offenses committed before 
10/27/00) 

Intoxication, drugs or anger (homicide case) (offenses committed on and 
after 10/27/00) 

Necessity 

Duress [Rev. 4/13/19] 

Unlawful entrapment 

Self defense against danger of death or great bodily harm /Rev. 10-11-08] 


Self-defense against danger of harm to person—use of non-deadly force 
R.C. 2901.05 (effective 3/28/19) [Rev. 8/5/20] 


Defense of another—use of non-deadly force R.C. 2901.05 (effective 
3/28/19) [Rev. 8/5/20] 


Self-defense against danger of bodily harm /Rev. 8-16-06] 


Self-defense of person or residence against danger of death or great 
bodily harm—use of deadly force R.C. 2901.05 (effective 3/28/19) [Rev. 
8/5/20] 


Defense of another against danger of death or great bodily harm—use of 
deadly force R.C. 2901.05 (effective 3/28/19) [Rev. 8/5/20] 


Self-defense/Defense of another—tests for reasonableness /Rev. 8-16-06] 


Presumption—Self-defense/Defense of another—when in residence or 
vehicle, use of deadly force (offenses committed on and after 
3/28/19)[Rev. 12/7/19] 


Insanity: defined [Rev. 4/13/19] 
Insanity: kinds 
Insanity: burden and conclusion 


VERDICTS 


General conclusion 

Affirmative defense /Rev. 8/5/20] 

Multiple defendants 

Multiple counts 

Lesser included offense [Rev. 5/2/15] 

Purpose of submitting lesser offense 

Alternative counts 

Issue of prior conviction [Rev. 3/7/20] 

Body armor specification R.C. 2941.1411 [Rev. 1/11/14] 

Physical harm specification R.C. 2941.143 [Rev. 1/11/14] 

Value and special property (offenses committed before 9/14/00) [Rev. 
10-22-11] 

Value and special property (offenses committed on and after 9/14/2000 
but before 9/30/2011) [Reyv. 10-22-11] 
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CR 425.23 


CR 425.23 


CR 425.25 
CR 425.27 


CR 425.29 


CR 425.31 


CR 425.33 
CR 425.35 
CR 425.37 
CR 425.39 
CR 425.41 
CR 425.43 


Chapter CR 429 


CR 429.01 
CR 429.03 
CR 429.05 
CR 429.07 
CR 429.09 
CR 429.11 
CR 429.13 


TITLE 5 


Chapter CR 503 


CR 503.01 


CioU zu il 


CRs 03.02 


eo .U2 


U.S 


CR 503.04 


Value and special property (offenses committed on and after 9/30/2011 
but before 7/1/13) [Rev. 9/14/13] 


Value and special property (offenses committed on and after 7/1/13) 
[Rey. 1/9/16] 


Other special findings [Reyv. 5/7/16] 


Specifications of aggravating circumstances R.C. 2929.03, 2929.04 
(provisional) 


Sexually violent predator R.C. 2971.02 (offenses committed on and after 
1/1/97) [Rev. 9-13-03] 


Sexual motivation specification R.C. 2971.01 (offenses committed on and 
after 1/1/97) [Rev. 1/11/14] 


Verdict [Rev. 2-24-07] 

Common closing remarks [Rev. 2/1/20] 
Conduct while deliberating /Rev. 12-11-10] 
Alternate juror /Rev. 10-11-08] 

Juror’s rights and service 

Final remarks /Rev. 8-19-09] 


DELIBERATIONS 


Interrupting deliberations 

Oath if sequestered 

Questions by the jury /Rev. 8/6/14] 
Additional instruction on matters of law 
Possibility of a verdict [Rev. 8/15/18] 
Discharging jury without agreement 


Juror’s rights after discharge 


CRIMINAL SUBJECT MATTER INSTRUCTIONS 


HOMICIDE AND ASSAULT 


Aggravated murder: death penalty—trial phase R.C. 2903.01 [Rey. 2/9/ 
ia), 


Aggravated murder: death penalty—sentencing phase R.C. 2929.03(D), 
2929.04 [Rev. 8/6/14] 

Murder R.C. 2903.02 (offenses committed on and after 9/6/96 but before 
6/30/98) 

Murder R.C. 2903.02 (offenses committed on and after 6/30/98) [Rev. 
2-24-07] 

Voluntary manslaughter R.C. 2903.03 (offenses committed on and after 
9/6/96) [Rev. 1/20/07] 


Involuntary manslaughter R.C. 2903.04 (offenses committed on and after 
9/6/96 but before 3/23/00) 
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CR 503.04 


CR 503.041 


CR 303.05 


CR 503.06 


CR 503.08 


CR 503.11(A) 


GRS0Be11(A) 


CR 503.11(B) 
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CR 03413 
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CR D03716 
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CRe503:211 
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CR 5U322 
Che 503. 31 
CR 503.34 


CR 503.341 
CR503135 


Involuntary manslaughter R.C. 2903.04 (offenses committed on and after 
3/23/00) 


Reckless homicide R.C. 2903.041 
Negligent homicide R.C. 2903.05 


Aggravated vehicular homicide; vehicular homicide; vehicular 
manslaughter R.C. 2903.06 (offenses committed on or after 6/1/04) [Rev. 
1-23-10] 

Aggravated vehicular assault; vehicular assault R.C. 2903.08 (offenses 
committed on or after 6/1/04) [Rev. 1-23-10] 


Felonious assault R.C. 2903.11(A) (offenses committed on and after 9/6/ 
96 but before 3/14/07) [Rev. 12-11-10] 


Felonious assault R.C. 2903.11(A) (offenses committed on and after 3/ 
14/07) [Rev. 12-11-10] 


Felonious assault R.C. 2903.11(B) (offenses committed on and after 3/23/ 
OO) [Rev. 12-11-10] 


Aggravated assault R.C. 2903.12 (offenses committed on and after 2/3/00 
but before 3/14/07) [Reyv. 12-11-10] 


Aggravated assault R.C. 2903.12 (offenses committed on and after 3/14/ 
07) [Rev. 12-11-10] 


Assault R.C. 2903.13 (offenses committed on and after 3/14/07 but 
before 3/22/13) [Rev. 5-4-13] 

Assault R.C. 2903.13 (offenses committed on and after 3/22/13) [Reyv. 
5-4-13] 

Negligent assault R.C. 2903.14 (offenses committed on and after 9/6/96) 
[Rey. 12-11-10] 


Permitting child abuse R.C. 2903.15 (offenses committed on and after 
8/25/99) 


Failure to provide for functionally impaired person R.C. 2903.16 


Aggravated menacing R.C. 2903.21 (offenses committed on and after 
9/6/96) 


Menacing by stalking R.C. 2903.211 (offenses committed on and after 
1/1/08 but before 8/16/16) [Rev. 12/10/16] 


Menacing by stalking R.C. 2903.211 (offenses committed on and after 
8/16/16) [Rev. 12-10-16] 


Menacing by stalking R.C. 2903.211 (offenses committed on and after 
1/1/08) [Rev. 3-29-08] 


Menacing R.C. 2903.22 (offenses committed on and after 9/6/96) 
Hazin kG 2203. 3) 


Patient abuse; neglect R.C. 2903.34 (offenses committed on and after 
7/1/96) [Rev. 10-11-08] 


Patient endangerment /Reyv. 9-11-10] 
Filing a false patient abuse or neglect complaint R.C. 2903.35 
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Chapter CR 507 


CR 507.02(A)(1) 
CR 507.02(A)(1) 
CR 507.02(A)(1) 
CR 507.02(A)(2) 
CR 507.02(A)(2) 


CR 507.03 
CR 507.03 


KIDNAPPING AND EXTORTION 


Kidnapping R.C. 2905.01(A) (offenses committed before 7/1/96) [Rev. 
5/7/16] 


Kidnapping R.C. 2905.01(A) (offenses committed on and after 7/1/96) 
[Rev. 5/7/16] 


Kidnapping (special circumstances) R.C. 2905.01(B) (offenses 
committed before 7/1/96) [Rev. 5/7/16] 


Kidnapping (special circumstances) R.C. 2905.01(B) (offenses 
committed on and after 7/1/96) [Rev. 5/7/16] 


Abduction R.C. 2905.02 (offenses committed on and after 7/1/96) [Rev. 
8/5/15] 


Unlawful restraint R.C. 2905.03 (offenses committed on and after 1/1/08) 
[Reyv. 5/3/14] 


Criminal child enticement R.C. 2905.05 


Extortion R.C. 2905.11 (offenses committed on and after 7/1/96) [Rev. 
2/8/14] 


Coercion R.C. 2905.12 [Rev. 2/8/14] 


Extortionate extension of credit; criminal usury R.C. 2905.22 (offenses 
committed on and after 7/1/96) [Rev. 2/8/14] 


Trafficking in persons R.C. 2905.32 (offenses committed on and after 
6/20/14) [Rev. 3/5/16] 


Trafficking in persons R.C. 2905.32 (offenses committed on and after 
6/20/14 but before 10/12/16) [Rev. 11/5/16] 


Trafficking in persons R.C. 2905.32 (offenses committed on and after 
10/12/16) [Rev. 11/5/16] 


Unlawful conduct with respect to documents R.C. 2905.33 (offenses 
committed on and after 3/24/11) [Rev. 8/5/15] 


SEX OFFENSES 


Rape R.C. 2907.02(A)(1) (offenses committed before 7/1/96) [Rev. 
1-22-11] 

Rape R.C. 2907.02(A)(1) (offenses committed on and after 7/1/96 but 
before 3/10/98) [Reyv. 1-22-11] 


Rape R.C. 2907.02(A)(1) (offenses committed on and after 

3/10/98) [Rey. 1-22-11] 

Rape R.C. 2907.02(A)(2) (offenses committed before 7/1/96) [Rev. 
9-17-05] 

Rape R.C. 2907.02(A)(2) (offenses committed on and after 

7/1/96) [Reyv. 1-20-07] 

Sexual battery R.C. 2907.03 (offenses committed before 7/1/96) 

Sexual battery R.C. 2907.03 (offenses committed on and after 7/1/96 but 
before 4/7/09) [Rev. 1-23-10] 
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GRS507211 
CR 50/21 


CR 507.21 


iso t 22 


CR 507422 


CR0%3 
CR 507.24 


CR 507.24 


Sexual battery R.C. 2907.03 (offenses committed on and after 4/7/09) 
[Rev. 3/5/16] 
Corruption of a minor R.C. 2907.04 (offenses committed before 7/1/96) 


Unlawful sexual conduct with a minor R.C. 2907.04 (offenses committed 
on and after 7/1/96) [Rey. 6/27/20] 


Gross sexual imposition R.C. 2907.05 (offenses committed before 7/1/96) 
[Rev. 10-22-11] 

Gross sexual imposition R.C. 2907.05 (offenses committed on and after 
7/1/96 but before 3/10/98) [Rev. 10-22-11] 


Gross sexual imposition R.C. 2907.05 (offenses committed on and after 
3/10/98 but before 1/1/08) [Rev. 12/9/17] 


Gross sexual imposition R.C. 2907.05 (offenses committed on and after 
1/1/08) [Rey. 12/9/17] 


CR 507.06 Sexual imposition R.C. 2907.06 (offenses committed on and 
after 5/14/02) [Rev. 1-23-10] 


Importuning R.C. 2907.07 (offenses committed on and after 7/31/03 but 
before 9/11/08) [Rev. 5-8-10] 

Importuning R.C. 2907.07 (offenses committed on and after 9/11/08) 
[Rey. 1-23-10] 

Voyeurism R.C. 2907.08 (offenses committed on and after 1/30/98 but 
before 4/7/09) [Rev. 1-23-10] 

Voyeurism R.C. 2907.08 (offenses committed on and after 4/7/09) [Rey. 
1-23-10] 

Public indecency R.C. 2907.09 (offenses committed before 9/26/05) 
[Rev. 2-24-07] 

Public indecency R.C. 2907.09 (offenses committed on and after 9/26/05) 
[Reyv. 2-24-07] 

Commercial sexual exploitation of a minor R.C. 2907.19 (offenses 
committed on and after 6/20/14) [Rev. 10/3/15] 

Compelling prostitution R.C. 2907.21 (offenses committed before 7/1/96) 


Compelling prostitution R.C. 2907.21 (offenses committed on and after 
7/1/96 but before 9/11/08) [Rev. 12/6/08] 


Compelling prostitution R.C. 2907.21 (offenses committed on and after 
9/11/08) [Rev. 12/6/08] 


Promoting prostitution R.C. 2907.22 (offenses committed on and after 
7/1/96 but before 9/29/13) 


Promoting prostitution R.C. 2907.22 (offenses committed on and after 
9/29/13) [Rev. 5/3/14] 


Procuring R.C. 2907.23 [Rev. 9-17-05] 


Soliciting R.C. 2907.24 (offenses committed before 6/20/14) [Rev. 12/ 
SAS] 


Soliciting R.C. 2907.24 (offenses committed on and after 6/20/14 but 
before 10/12/16) [Rev. 11/5/16] 
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Soliciting R.C. 2907.24 (offenses committed on and after 10/12/16) /Rev. 
11/5/16] 

Loitering to engage in solicitation R.C. 2907.241 (offenses committed on 
and after 7/1/96) [Rev. 9-17-05] 

Prostitution R.C. 2907.25 

Disseminating matter harmful to juveniles R.C. 2907.31 (offenses 
committed before 7/1/96) 

Disseminating matter harmful to juveniles R.C. 2907.31 (offenses 
committed on and after 1/1/04) [Rev. 9-17-05] 

Displaying matter harmful to juveniles R.C. 2907.311 

Pandering obscenity R.C. 2907.32 

Pandering obscenity involving a minor or impaired person R.C. 2907.321 
(offenses committed on and after 3/22/19) [Rev. 12/7/19] 

Pandering sexually oriented matter involving a minor or impaired person 
R.C. 2907.322 (offenses committed on and after 3/22/19) [Rev. 12/7/19] 
Illegal use of minor or impaired person in nudity-oriented material or 
performance R.C. 2907.323 (offenses committed on and after 3/22/19) 
[Rev. 12/7/19] 

Deception to obtain matter harmful to juveniles R.C. 2907.33(A) 
Compelling acceptance of objectionable materials R.C. 2907.34(A) 
(offenses committed on and after 7/1/96) 

Compelling acceptance of objectionable materials R.C. 2907.34(B) 
(offenses committed on and after 7/1/96) 

legally operating sexually oriented business [Rev. 12/6/08] 


Permit to operate massage establishment in unincorporated area of 
township; prohibited activities R.C. 503.42 (offenses committed on and 
after 7/1/96) 


Operation of adult cabaret without permit R.C. 503.53(A) 
Illegal acts of adult cabaret owner or operator R.C. 503.53(B) 
Illegal acts of person employed by adult cabaret R.C. 503.53(C) 


Sexually violent predator R.C. 2971.02 (offenses committed on and after 
1/1/97) [Rey. 5-7-11] 


Sexual motivation specification R.C. 2971.01, 2941.147 (offenses 
committed on and after 1/1/97) [Rev. 9-17-05] 


ARSON AND RELATED OFFENSES 


Aggravated arson R.C. 2909.02 (offenses committed before 7/1/96) 
Aggravated arson R.C. 2909.02 (offenses committed on and after 7/1/96) 
Arson R.C. 2909.03 (offenses committed on and after 7/1/96) 


Disrupting public services (offenses committed on and after 7/1/96 but 
before 9/23/04) [Rev. 12/5/15] 


Disrupting public services R.C. 2909.04 (offenses committed on and after 
9/23/04) [Rey. 12/5/15] 
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Vandalism—occupied structure R.C. 2909.05(A) (offenses committed on 
and after 9/30/11) [Rev. 12/7/19] 

Vandalism—property R.C. 2909.05(B) (offenses committed on and after 
9/30/11) [Rev. 12/7/19] 


Vandalism—cemeteries R.C. 2909.05(C) (offenses committed on and 
after 9/30/11) [Rev. 12/7/19] 


Vandalism—breaking and entering a place of burial R.C. 2909.05(D) 
(offenses committed on and after 9/30/11) [Rev. 12/7/19] 


Criminal damaging or endangering R.C. 2909.06 (offenses committed on 
and after 7/1/96) 


Criminal mischief R.C. 2909.07 (offenses committed on and after 9/23/ 
04) [Rev. 1/9/16] 


Endangering aircraft-airport operations R.C. 2909.08 (offenses 
committed on or after 7/1/96) 


Failure to register or reregister as an arson offender R.C. 2909.15 
(offenses committed on and after 7/1/13) [Rev. 5/7/16] 


Soliciting or providing support for terrorism R.C. 2909.22 [Rev. 3-17-12] 
Making a terroristic threat R.C. 2909.23 [Rev. 3-17-12] 
Terrorism R.C. 2909.24 [Rev. 12-11-10] 


Criminal possession of chemical weapon, biological weapon, radiological 
or nuclear weapon or explosive device R.C. 2909.26 [Rev. 5-4-13] 


Criminal use of chemical weapon, biological weapon, radiological or 
nuclear weapon or explosive device R.C. 2909.27 [Rey. 5-4-13] 


Illegal assembly or possession of chemicals or substances for the 
manufacture of a chemical weapon, biological weapon, radiological or 
nuclear weapon, or explosive device R.C. 2909.28 (offenses committed 
on and after 9/10/12) [Rev. 8/5/15] 


Money laundering in support of terrorism R.C. 2909.29 [Rey. 5-4-13] 


Railroad grade crossing device vandalism R.C. 2909.101 (offenses 
committed on and after 4/9/03) [Rev. 2/6/16] 


ROBBERY, BURGLARY AND TRESPASS 


Aggravated robbery R.C. 2911.01(A) [Rev. 1-23-10] 
Aggravated robbery R.C. 2911.01(B) 


Robbery R.C. 2911.02 (offenses committed on and after 7/1/96) [Rev. 
9/20/14] 

Aggravated burglary R.C. 2911.11 [Rev. 9-11-10] 

Burglary R.C. 2911.12 (offenses committed before 9/30/11) [Rev. 12-8- 
12] 

Burglary R.C. 2911.12 (offenses committed on and after 9/30/11) [Rey. 
12-8-12] 

Trespass in a habitation when a person is present or likely to be present 
R.C. 2911.12(B) (offenses committed on and after 9/30/11) [Rev. 2/1/20] 
Breaking and entering: structure R.C. 2911.13(A) [Rev. 9-11-10] 
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Breaking and entering: land R.C. 2911.13(B) 

Criminal trespass R.C. 2911.21 (offenses committed on and after 7/1/09) 
[Rev. 8-11-10] 

Aggravated trespass R.C. 2911.211 

Criminal trespass on a place of public amusement R.C. 2911.23 [Rey. 
8/7/19] 

Safecracking R.C. 2911.31 

Tampering with coin machines R.C. 2911.32 


THEFT AND FRAUD 


Theft R.C. 2913.02 (offenses committed on and after 7/1/96 but before 
7/22/98) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 7/22/98 but before 
11/10/99) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 11/10/99 but before 
9/16/03) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 9/16/2003 but 
before 11/26/2004) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 11/26/2004 but 
before 4/15/2005) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 4/15/2005 but 
before 3/14/2007) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 3/14/2007 but 
before 4/7/2009) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 4/7/2009 but before 
9/30/2011) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 9/30/2011 but 
before 7/1/13) [Rev. 9/14/13] 


Theft R.C. 2913.02 (offenses committed on and after 7/1/13 but before 
9/16/14) [Rev. 9/14/13] 


Theft R.C. 2913.02 (offenses committed on and after 9/16/14) [Rev. I/9/ 
16] 

Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on and 
after 7/1/96 but before 11/10/99) [Rev. 5/7/16] 


Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on and 
after 11/10/99 but before 9/30/11) [Rev. 5/7/16] 


Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on and 
after 9/30/11) [Rev. 5/7/16] 


Unauthorized use of property R.C. 2913.04 (offenses committed on and 
after 7/1/96) 


Telecommunications fraud R.C. 2913.05 (offenses committed on and 
after 3/30/99 but before 6/8/12)/Rev. 5/6/17] 


Telecommunications fraud R.C. 2913.05 (offenses committed on and 
after 6/8/12)[Rey. 5/6/17] 
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Motion picture piracy R.C. 2913.07 (offenses committed on and after 
3/9/04) [Rev. 1/21/18] 

Possession or sale of unauthorized device R.C. 2913.041 (offenses 
committed on and after 7/1/96) 

Passing bad checks R.C. 2913.11 (offenses committed on and after 7/1/96 
but before 5/18/05) [Rev. 10/13/18] 

Passing bad checks R.C. 2913.11 (offenses committed on and after 5/18/ 
O5 but before 9/30/11) [Rev. 10/13/18] 

Passing bad checks R.C. 2913.11 (offenses committed on and after 9/30/ 
11) [Rev. 10/13/18] 

Misuse of credit cards R.C. 2913.21 (offenses committed on and after 
7/1/96 but before 11/10/99) 

Misuse of credit cards R.C. 2913.21 (offenses committed on and after 
11/10/99 but before 9/30/11) [Rev. 12/8/18] 

Misuse of credit cards R.C. 2913.21 (offenses committed on and after 
9/30/11 but before 11/2/18) [Rev. 12/8/18] 

Forgery R.C. 2913.31(A) (offenses committed on and after 7/1/96) 
Forging identification cards or selling or distributing forged identification 
Cards RO 29135103) 

Criminal simulation R.C. 2913.32 (offenses committed on and after 7/1/ 
96) 

Making or using slugs R.C. 2913.33 

Trademark counterfeiting R.C. 2913.34 (offenses committed on and after 
3121719 7 

Medicaid fraud R.C. 2913.40 [Rev. 8-22-07] 

Medicaid eligibility fraud R.C. 2913.401 [Rev. 8-22-07] 

Defrauding a livery or hostelry R.C. 2913.41 (offenses committed before 
7/1/96) 

Tampering with records R.C. 2913.42 (offenses committed on and after 
7/1/96) 

Securing writings by deception R.C. 2913.43 (offenses committed on and 
after 7/1/96) 

Personating an officer R.C. 2913.44 

Defrauding creditors R.C. 2913.45 (offenses committed on and after 7/1/ 
96) 

Illegal use of food stamps or WIC program benefits R.C. 2913.46(B) 
(offenses committed on and after 9/26/96) 

Illegal use of food stamps or WIC program benefits R.C. 2913.46(C) 
(offenses committed on and after 9/26/96) 

Insurance fraud R.C. 2913.47 (offenses committed on and after 7/1/96) 
Workers’ compensation fraud R.C. 2913.48 (offenses committed on and 
after 7/1/96) 

Identity Fraud R.C. 2913.49 (offenses committed on and after 9/16/05 but 
before 9/30/11) [Rev. 1-21-12] 
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Identity Fraud R.C. 2913.49 (offenses committed on and after 9/30/11) 
[Rev. 1-21-12] 

Receiving stolen property R.C. 2913.51 (offenses committed on and after 
7/1/96 but before 7/22/98) [Rev. 1/11/14] 

Receiving stolen property R.C. 2913.51 (offenses committed on and after 
7/22/98 but before 10/29/99) [Rev. 1/11/14] 

Receiving stolen property R.C. 2913.51 (offenses committed on and after 
10/29/99 but before 9/30/11) [Rev. 1/11/14] 

Receiving stolen property R.C. 2913.51 (offenses committed on and after 
9/30/11 but before 7/1/13) [Rev. 1/11/14] 


Receiving stolen property R.C. 2913.51 (offenses committed on and after 
7/1/13) [Rev. 1/11/14] 


GAMBLING 


Gambling R.C. 2915.02 (offenses committed before 9/10/10) [Reyv. 8-17- 
Il] 

Gambling R.C. 2915.02 (offenses committed on and after 9/10/10 but 
before 9/4/13) [Rev. 9/14/13] 

Gambling R.C. 2915.02 (offenses committed on and after 9/4/13) /Rey. 
9/14/13] 

Operating a gambling house R.C. 2915.03 

Public gaming R.C. 2915.04 (offenses committed before 7/1/03) [Rev. 
12-10-11] 

Public gaming R.C. 2915.04 (offenses committed on and after 7/1/03) 
[Rev. 12-10-11] 

Cheating R.C. 2915.05 (offenses committed before 7/1/96) 

Cheating R.C. 2915.05(A) (offenses committed on and after 7/1/96) [Rey. 
2-25-12] 

Corrupting sports R.C. 2915.05(B) (offenses committed on and after 7/1/ 
96) [Rev. 2-25-12] 

Corrupting sports R.C. 2915.06 (offenses committed before 7/1/96) 


Skill-based amusement machine prohibited conduct R.C. 2915.06 
(offenses committed on and after 10/25/07) [Rey. 12-10-11] 


Conducting an illegal bingo game R.C. 2915.07 (offenses committed 
before 7/1/03) [Rev. 12-10-11] 


Conducting an illegal bingo game R.C. 2915.07 (offenses committed on 
and after 7/1/2003) [Rev. 12-10-11] 


[legally operating as a distributor R.C. 2915.081 [Rev. 12-10-11] 
[legally operating as a manufacturer R.C. 2915.082 [Reyv. 12-10-11] 


legally conducting a bingo game (rules for conducting bingo) R.C. 
2915.09 (offenses committed before 9/30/04) /Rev. 5-12-12] 


Illegally conducting a bingo game (rules for conducting bingo) R.C. 
2915.09 (offenses committed on and after 9/30/04) [Rev. 5-12-12] 
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[legal instant bingo conduct R.C. 2915.091 (offenses committed on and 
after 9/10/10) [Rev. 1-21-12] 


Illegal conduct of a raffle R.C. 2915.092 (offenses committed on and after 
9/23/04) [Rev. 1-21-12] 


Illegal instant bingo conduct by owner or lessor R.C. 2915.094 [Rev. I- 
21-12] 

Bingo, scheme of chance, or game of chance record violations R.C. 
2915.10(A) (offenses on and after 7/1/96 but before 7/1/03) [Rey. 5-12- 
2] 

Bingo, scheme of chance, or game of chance record violations R.C. 
2915.10(A) (offenses on and after 7/1/03) [Rey. 5-12-12] 


Bingo, scheme of chance, or game of chance record violations R.C. 
2915.10(C) (offenses on and after 7/1/96 but before 7/1/03) [Rev. 5-12- 
12] 

Bingo, scheme of chance, or game of chance record violations R.C. 
2915.10(1) (offenses on and after 7/1/03) [Rey. 5-12-12] 


Prohibited bingo game operators R.C. 2915.11 /Rev. 12-10-11] 


Conducting prohibited bingo games (bingo for amusement only) R.C. 
2915.12 (offenses committed before 7/1/96) 

Illegal instant bingo conduct by veteran’s organization, fraternal 
organization, or sporting organization R.C. 2915.13 (offenses committed 
on and after 9/30/04) [Rev. 5-12-12] 


Casino-related crimes R.C. 3772.99(D), (E), and (G) (offenses committed 
on and after 6/11/12) [Rev. 12-8-12] 
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New Edition Instruction Number 
OJI-CV 521.01 
OJI-CV 521.03 
OJI-CV 625.01 
OJI-CV 625.03 


an SS ieee orrerrars05 
250g ees ore 2507 


Previous Instruction Number 






( 


iw) 
‘Nn 
os) 


264.01 OJI-CV 431.01 


OJI-CV 431.03 
OJI-CV 431.05 
OJI-CV 431.07 
OJI-CV 419.01 
OJI-CV 419.03 


7.0 









OJI-CV 533.01 
OJI-CV 533.03 
OJI-CV 533.05 
OJI-CV 533.07 
OJI-CV 533.09 
OJI-CV 533.11 
OJI-CV 533.13 
OJI-CV 533.15 
OJI-CV 533.17 
266.21 Sk Ss eniee OMEGyiag3a9 
ROC Oa ES. eee 


266.21 
266.23 OJI-CV 533.21 
266.27 
PTO! 







OJI-CV 533.23 
266 or TF ee ween Ona yi535 25 
SO SS eee mera. 


OJI-CV 453.03 


Pale s, 
SUL 0! OJI-CV 609.01 
301.05 






301.03 OJI-CV 609.03 


SOLOS a eT Oma yz605005 
OJI-CV 609.07 
OJI-CV 609.09 
ON-CV 609.11 
OJI-CV 609.13 
OII-CV 609.15 
OJI-CV 609.17 
OJI-CV 609.19 
OJI-CV 609.21 
OJI-CV 609.23 
OJI-CV 537.01 
OI-CV 453.05 


302.05 (claims arising before 4/09/03) OJI-CV 537.05 (claims arising before 


4/09/03) 
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302.05 (claims arising on and after 






4/7/05) 
302.05 (claims arising on and after 4/9/03 | OJI-CV 537.05 (claims arising on and 
but before 4/7/05) after 4/9/03 but before 4/7/05) 









OJI-CV 437.01 













309.01 
OJI-CV 425.01 


OJI-CV 425.13 
OJI-CV 637.01 



















ON-CV 509.01 
OF-CV 500.03 
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Previous Instruction Number New Edition Instruction Number 
317.05 OJI-CV 701.05 













B23: 17 OJI-CV 709.17 
S239. ©OJI-CVeT 0929 





62535 OJI-CV 709.35 













Oyo baby OJI-CV 709.39 
323.41 OJI-CV 709.41 
323.43 OJI-CV 709.43 





523.63 
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Previous Instruction Number New Edition Instruction Number 
































523.65 
325.01 
OM-CV 613.05 
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Previous Instruction Number New Edition Instruction Number 
OJI-CV 621.01 
OJI-CV 621.03 















345.11 
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Previous Instruction Number New Edition Instruction Number 
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OJI-CV 427.11 
365.13 OJI-CV 427.13 
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CRIMINAL INSTRUCTIONS CORRELATION TABLE 


1.01 
1.05 














OJI-CR 101.23 

OJI-CR 101.37 

OJI-CR 101.39 
1.55 
1.57 
1.61 

1.69 





























71 
7 
81 
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402.10 


402.20 OJI-CR 401.07 

























OJI-CR 405.05 











OJI-CR 409.25 
OJI-CR 409.27 
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409.55 






411.10 (offenses committed before OJI-CR 421.09 (offenses committed be- 
10/27/00) fore 10/27/00) 

411.10 (offenses committed on and after | OJI-CR 421.09 (offenses committed on 
10/27/00) and after 10/27/00) 

411.11 (offenses committed before OJI-CR 421.11 (offenses committed be- 
10/27/00) fore 10/27/00) 


411.11 (offenses committed on and after | OJI-CR 421.11 (offenses committed on 
10/27/00) and after 10/27/00) 


OF-CR 425.01 
OI-GR 425.03 


xh (Rel.20S3-12/2020 Pub.4346) 


















New Edition Instruction Number 





r 









413.8] OJI-CR 425.41 
413.90 OJI-CR 425.43 





OJI-CR 503.02 (offenses committed on 
9/6/96 but before 6/30/98) and after 9/6/96 but before 6/30/98) 
503.02 (offenses committed on and after | OJI-CR 503.02 (offenses committed on 
6/30/98) and after 6/30/98) 







503.03 (offenses committed on and after 
9/6/96) and after 9/6/96) 

503.04 (offenses committed on and after 
9/6/96 but before 3/23/00) and after 9/6/96 but before 3/23/00) 
503.04 (offenses committed on and after | OJI-CR 503.04 (offenses committed on 


503.041 OJI-CR 503.041 
503.06 (offenses committed before OJI-CR 503.06 (offenses committed be- 
3/23/00) fore 3/23/00) 

( 






503.05 OJI-CR 503.05 
503.06 (offenses committed on and after | OJI-CR 503.06 (offenses committed on 
3/23/00 and after 3/23/00) 


503.07 (offenses committed on and after | OJI-CR 503.07 (offenses committed on 
9/6/96) [section repealed 3/23/00] and after 9/6/96) 
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Z 











Previous Instruction Number 
503.08 (offenses committed on and after 
9/6/96 but before 3/23/00) and after 9/6/96 but before 3/23/00) 
503.08 (offenses committed on and after 
3/23/00) and after 3/23/00)) 


503.11(A) (offenses committed on and OJI-CR 503.11(A) (offenses committed 
after 9/6/96) [Rev. 2-24-07] on and after 9/6/96) 


503.11(B) (offenses committed on and 
after 3/23/00) [Rev. 1-20-07] on and after 3/23/00) 

503.12 
503.13 


503.14 (offenses committed on and after | OJI-CR 503.14 (offenses committed on 
9/6/96) and after 9/6/96) 


503.15 (offenses committed on and after |OJI-CR 503.15 (offenses committed on 
8/25/99) and after 8/25/99) 


503.16 OJI-CR 503.16 


503.21 (offenses committed on and after | OJI-CR 503.21 (offenses committed on 
9/6/96) and after 9/6/96) 
503.22 (offenses committed on and after | OJI-CR 503.22 (offenses committed on 
9/6/96 and after 9/6/96 


SNe eed OJI-CR 503.31 
503.34 OJI-CR 503.34 
SUS OJI-CR 503.35 


503.211 (offenses committed before OJI-CR 503.211 (offenses committed be- 
3/10/00) fore 3/10/00) 


503.211 (offenses committed on and after | OJI-CR 503.211 (offenses committed on 
3/10/00) and after 3/ 10/00 but before 1/1/08) 

OJI-CR 503.211 (offenses committed on 
and after 1/1/ 08) 




























503.214 
505.01(A) (offenses committed before OJI-CR 505.01(A) (offenses committed 
7/1/96) before 7/1/96) 


505.01(A) (offenses committed on and OJI-CR 505.01(A) (offenses committed 
after 7/1/96) [Rev. 1-20-07] on and after 7/1/96) 

505.01(B) (offenses committed before OJI-CR 505.01(B) (offenses committed 
7/1/96) before 7/1/96) 

505.01(B) (offenses committed on and OJI-CR 505.01(B) (offenses committed 
after 7/1/96) on and after 7/1/96) 


505.02 (offenses committed before OJI-CR 505.02 (offenses committed be- 
7/1/96) fore 7/1/96) 


505.02 (offenses committed on and after | OJI-CR 505.02 (offenses committed on 
7/1/96) and after 7/1/96) 


505.03 OJI-CR 505.03 


505.04 (offenses committed before OJI-CR 505.04 (offenses committed be- 
7/1/96) fore 7/1/96) 


505.05 (offenses committed before OJI-CR 505.05 


7/1/96) 
OJI-CR 505.05 


505.05 
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Previous Instruction Number New Edition Instruction Number 


505.11 (offenses committed before OJI-CR 505.11 (offenses committed be- 
7/1/96) fore 7/1/96) 


505.11 (offenses committed on and after | OJI-CR 505.11 (offenses committed on 


7/1/96) and after 7/1/96) 
OJI-CR 505.12 


505.22 (offenses committed before OJI-CR 505.22 (offenses committed be- 

7/1/96) fore 7/1/96) 

OJI-CR 505.22 (offenses committed on 

7/1/96) and after 7/1/96) 

OJI-CR 507.02(A)(1) (offenses commit- 

7/1/96) ted before 7/1/96) 

507.02(A)(1) (offenses committed on and | OJI-CR 507.02(A)(1) (offenses commit- 

after 7/1/96 but before 3/10/98) ted on and after 7/1/96 but before 
3/10/98) 

OJI-CR 507.02(A)(1) (offenses commit- 

after 3/10/98) ted on and after 3/10/98) 

507.02(A)(2) (offenses committed before | OJI-CR 507.02(A)(2) (offenses commit- 

7/1/96) ted before 7/1/96) 

507.02(A)(2) (offenses committed on and 

after 7/1/96) ted on and after 7/1/96) 

507.03 (offenses committed before OJI-CR 507.03 (offenses committed be- 

7/1/96) fore 7/1/96) 

507.03 (offenses committed on and after |OJI-CR 507.03 (offenses committed on 

7/1/96) and after 7/1/96) 

507.04 (offenses committed before OJI-CR 507.04 (offenses committed be- 

7/1/96) fore 7/1/96) 

507.04 (offenses committed on and after | OJI-CR 507.04 (offenses committed on 

see 

507.05 (offenses committed before OJI-CR 507.05 (offenses committed be- 

7/1/96) fore 7/1/96) 

507.05 (offenses committed on and after 

7/1/96 but before 3/10/98) and after 7/1/96 but before 3/10/98) 

507.05 (offenses committed on and after |OJI-CR 507.05 (offenses committed on 

507.06 (offenses committed before OJI-CR 507.06 (offenses committed be- 

7/1/96) fore 7/1/96) 

507.06 (offenses committed on and after | OJI-CR 507.06 (offenses committed on 

7/1/96) and after 7/1/96) 

507.07 (offenses committed before OJI-CR 507.07 (offenses committed be- 

507.07 (offenses committed on and after | OJI-CR 507.07 (offenses committed on 

3/22/01 but before 5/7/02) and after 3/22/01 but before 5/7/02) 

507.07 (offenses committed on and after |OJI-CR 507.07 (offenses committed on 

5/7/02 but before 7/31/03) and after 5/7/02 but before 7/31/03) 

507.07 (offenses committed on and after |OJI-CR 507.07 (offenses committed on 
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Previous Instruction Number New Edition Instruction Number 


Previous Instruction Number | 

507.08 (offenses committed before OJI-CR 507.08 (offenses committed be- 
1/30/98) fore 1/30/98) 

507.08 (offenses committed on and after | OJI-CR 507.08 (offenses committed on 
1/30/98) and after 1/30/98) 





507.09 (offenses committed before OJI-CR 507.09 (offenses committed be- 
9/26/05) fore 9/26/05) 

507.09 (offenses committed on and after | OJI-CR 507.09 (offenses committed on 
9/26/05) and after 9/26/05) 

507.12(A)(1) (offenses committed before |OJI-CR 507.12(A)(1) (offenses commit- 
9/3/96) ted before 9/3/96) 

507.12(A)(2) (offenses committed before | OJI-CR 507.12(A)(2) (offenses commit- 
9/3/96) ted before 9/3/96) 


507.21 (offenses committed before OJI-CR 507.21 (offenses committed be- 
7/1/96) fore 7/1/96) 


507.21 (offenses committed on and after | OJI-CR 507.21 (offenses committed on 
7/1/96) and after 7/1/96) 









507.22 (offenses committed before OJI-CR 507.22 (offenses committed be- 
7/1/96) fore 7/1/96) 


507.22 (offenses committed on and after | OJI-CR 507.22 (offenses committed on 
7/1/96) and after 7/1/96) 


dy eae OJI-CR 507.23 
507.24 OJI-CR 507.24 


>: V4 

PSO 22 — ane Setter paocities) £0 OOF | 

507.25 (offenses committed before OJI-CR 507.25 (offenses committed be- 
7/1/96) fore 7/1/96) 

507.31 (offenses committed before OJI-CR 507.31 (offenses committed be- 
7/1/96) fore 7/1/96) 









OJI-CR 507.31 (offenses committed on 
and after 7/1/96 but before 1/1/04) 
OJI-CR 507.31 (offenses committed on 
and after 1/1/04) 












507-32 OJI-CR 507.32 


507.33 OJI-CR 507.33 


507.33} — no benassi feb $207 | 

507.34(A) (offenses committed before OJI-CR 507.34(A) (offenses committed 
7/1/96) before 7/1/96) 

507.34(A) (offenses committed on and OJI-CR 507.34(A) (offenses committed 
after 7/1/96) on and after 7/1/96) 

507.34(B) (offenses committed before OJI-CR 507.34(B) (offenses committed 
7/1/96) before 7/1/96) 


OJI-CR 507.34(B) (offenses committed 
on and after 7/1/96) 


OJI-CR 507.42 (offenses committed be- 
fore 7/1/96) 


507.42 (offenses committed on and after | OJI-CR 507.42 (offenses committed on 
7/1/96) and after 7/1/96) 







507.34(B) (offenses committed on and 
after 7/1/96) 














SVTISCAN) OJI-CR 507.53(A) 
OJI-CR 507.53(B) | 
OJI-CR 507.53(C) 
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Previous Instruction Number New Edition Instruction Number 


507.71 (offenses committed on and after | OJI-CR 507.71 (offenses committed on 
1/1/97) and after 1/1/97) 


507.72 (offenses committed on and after | OJI-CR 507.72 (offenses committed on 
1/1/97) and after 1/1/97) 


507.241 (offenses committed before OJI-CR 507.241 (offenses committed be- 
7/1/96) fore 7/1/96) 


507.241 (offenses committed on and after | OJI-CR 507.241 (offenses committed on 
7/1/96) and after 7/1/96) 


507.311 OJI-CR 507.311 


507.321 (offenses committed before OJI-CR 507.321 (offenses committed be- 
7/1/96) fore 7/1/96) 


507.321 (offenses committed on and after | OJI-CR 507.321 (offenses committed on 
7/1/96) and after 7/1/96) 


507.322 (offenses committed before OJI-CR 507.322 (offenses committed be- 
7/1/96) fore 7/1/96) 


507.322 (offenses committed on and after | OJI-CR 507.322 (offenses committed on 
7/1/96) and after 7/1/96) 


507.323 (offenses committed before OJI-CR 507.323 (offenses committed be- 
7/1/96) fore 7/1/96) 
507.323 (offenses committed on and after | OJI-CR 507.323 (offenses committed on 
7/1/96) and after 7/1/96) 
509.02 (offenses committed before OJI-CR 509.02 (offenses committed be- 
7/1/96) fore 7/1/96) 
509.02 (offenses committed on and after | OJI-CR 509.02 (offenses committed on 
7/1/96) and after 7/1/96) 


509.03 (offenses committed before OJI-CR 509.03 (offenses committed be- 
7/1/96) 




























































fore 7/1/96) 
509.03 (offenses committed on and after | OJI-CR 509.03 (offenses committed on 
7/1/96) and after 7/1/96) 

509.04 (offenses committed before OJI-CR 509.04 (offenses committed be- 
7/1/96) fore 7/1/96) 


509.04 (offenses committed on and after | OJI-CR 509.04 (offenses committed on 
7/1/96) and after 7/1/96) 


509.05(A) (offenses committed before OJI-CR 509.05(A) (offenses committed 
7/1/96) before 7/1/96) 
509.05(A) (offenses committed on and OJI-CR 509.05(A) (offenses committed 
after 7/1/96 but before 9/30/98) on and after 7/1/96 but before 9/30/98) 
509.05(A) (offenses committed on and OJI-CR 509.05(A) (offenses committed 
after 9/30/98) on and after 9/30/98) 
509.05(B) (offenses committed before OJI-CR 509.05(B) (offenses committed 
7/1/96) before 7/1/96) 
509.05(B) (offenses committed on and OJI-CR 509.05(B) (offenses committed 
after 7/1/96 but before 9/30/98) on and after 7/1/96 but before 9/30/98) 
509.05(B) (offenses committed on and OJI-CR 509.05(B) (offenses committed 
after 9/30/98) on and after 9/30/98) 
509.05(C) (offenses committed before OJI-CR 509.05(C) (offenses committed 
7/1/96) before 7/1/96) 
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Previous Instruction Number New Edition Instruction Number 


509.05(C) (offenses committed on and OJI-CR 509.05(C) (offenses committed 
after 7/1/96 but before 9/30/98) on and after 7/1/96 but before 9/30/98) 
509.05(C) (offenses committed on and OJI-CR 509.05(C) (offenses committed 
after 9/30/98) on and after 9/30/98) 
509.05(D) (offenses committed before OJI-CR 509.05(D) (offenses committed 
7/1/96) before 7/1/96) 
509.05(D) (offenses committed on and OJI-CR 509.05(D) (offenses committed 
after 7/1/96) on and after 7/1/96) 
509.06 (offenses committed before OJI-CR 509.06 (offenses committed be- 
fore 7/1/96) 

509.06 (offenses committed on and after | OJI-CR 509.06 (offenses committed on 
7/1/96) and after 7/1/96) 

509.07 (offenses committed before OJI-CR 509.07 (offenses committed be- 
7/1/96) fore 7/1/96) 
509.07 (offenses committed on and after | OJI-CR 509.07 (offenses committed on 
7/1/96) and after 7/1/96) 

509.08 (offenses committed before OJI-CR 509.08 (offenses committed be- 
7/1/96) fore 7/1/96) 


509.08 (offenses committed on or after OJI-CR 509.08 (offenses committed on or 
7/1/96) after 7/1/96) 












































~] 
Se, 
a 
a, 
\O 
ON 
— 








OJI-CR 509.22 

509.23 OJI-CR 509.23 

509.24 OJI-CR 509.24 
>) 











511.01(A) 
511.01B) 
511.02 
S11 
511.12 
511.13(A) 
511.13(B) 
511.21 
511.23 
511.31 


py eee OJI-CR 511.32 

SURES i! OJI-CR 511.211 

513.02 (offenses committed before OJI-CR 513.02 (offenses committed be- 
7/1/96) fore 7/1/96) 


513.02 (offenses committed on and after | OJI-CR 513.02 (offenses committed on 
7/1/96) and after 7/1/96) 


513.03 (offenses committed before OJI-CR 513.03 (offenses committed be- 

7/1/96) fore 7/1/96) 

513.03 (offenses committed on and after | OJI-CR 513.03 (offenses committed on 
and after 7/1/96) 

513.04 (offenses committed before OJI-CR 513.04 (offenses committed be- 

7/1/96) fore 7/1/96) 


7/1/96) 
Xlvii (Rel.20S3—12/2020 Pub.4346) 


























Previous Instruction Number New Edition Instruction Number 


513.04 (offenses committed on and after | OJI-CR 513.04 (offenses committed on 

7/1/96) and after 7/1/96) 

513.041 (offenses committed on and after | OJI-CR 513.041 (offenses committed on 
7/1/96) and after 7/1/96) 

513.11 (offenses committed before OJI-CR 513.11 (offenses committed be- 
7/1/96) fore 7/1/96) 


513.11 (offenses committed on and after | OJI-CR 513.11 (offenses committed on 
7/1/96) and after 7/1/96) | 


513.21 (offenses committed before OJI-CR 513.21 (offenses committed be- 
7/1/96) fore 7/1/96) 


513.21 (offenses committed on and after | OJI-CR 513.21 (offenses committed on 
7/1/96) and after 7/1/96) 


513.31(A) (offenses committed before OJI-CR 513.31(A) (offenses committed 
7/1/96) before 7/1/96) 


513.31(A) (offenses committed on and OJI-CR 513.31(A)(offenses committed on 
after 7/1/96) and after 7/1/96) 


313S1(B ) OJI-CR 8613/3108) 


513.32 (offenses committed before OJI-CR 513.32 (offenses committed be- 
7/1/96) fore 7/1/96) 

513.32 (offenses committed on and after | OJI-CR 513.32 (offenses committed on 
7/1/96) and after 7/1/96) 

513.33 (offenses committed on and after | OJI-CR 513.33 (offenses committed on 
3/31/97 and after 3/31/97 

513.34 (offenses committed on and after 
3/31/97) and after 3/31/97) 

5 


OJI-CR 513.40 


513.41 (offenses committed before OJI-CR 513.41 (offenses committed be- 
7/1/96) fore 7/1/96) 

513.42 (offenses committed before OJI-CR 513.42 (offenses committed be- 
7/1/96) fore 7/1/96) 

513.42 (offenses committed on and after | OJI-CR 513.42 (offenses committed on 
7/1/96) and after 7/1/96) 


513.43 (offenses committed before OJI-CR 513.43 (offenses committed be- 
7/1/96) fore 7/1/96) 


513.43 (offenses committed on and after | OJI-CR 513.43 (offenses committed on 
and after 7/1/96) 


7/1/96) 


513.44 OJI-CR 513.44 


513.45 (offenses committed before OJI-CR 513.45 (offenses committed be- 
7/1/96) fore 7/1/96) 

513.45 (offenses committed on and after | OJI-CR 513.45 (offenses committed on 
7/1/96) and after 7/1/96) 

513.46(A) (offenses committed before OJI-CR 513.46(A)(offenses committed 
10/29/95) before 10/29/95) 

513.46(B) (offenses committed before OJI-CR 513.46(B) (offenses committed 
10/29/95) before 10/29/95) 


513.46(B) (offenses committed on and OJI-CR 513.46(B) (offenses committed 
after 9/26/96) on and after 9/26/96) 
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Previous Instruction Number New Edition Instruction Number 


513.46(C) (offenses committed on and OJI-CR 513.46(C) (offenses committed 
after 9/26/96) on and after 9/26/96) 


513.47 (offenses committed before OJI-CR 513.47 (offenses committed be- 
7/1/96) fore 7/1/96) 

513.47 (offenses committed on and after | OJI-CR 513.47 (offenses committed on 
7/1/96) and after 7/1/96) 

513.48 (offenses committed before OJI-CR 513.48 (offenses committed be- 
7/1/96) fore 7/1/96) 

513.48 (offenses committed on and after |OJI-CR 513.48 (offenses committed on 
7/1/96) and after 7/1/96) 

513.51 (offenses committed before OJI-CR 513.51 (offenses committed be- 
isa 
513.51 (offenses committed on or after OJI-CR 513.51 (offenses committed on or 
ee 


513.81 (offenses committed before OJI-CR 513.81 (offenses committed be- 
7/1/96) fore 7/1/96) 


513.401 


515.05(A) (offenses committed before OJI-CR 515.05(A) (offenses committed 
7/1/96) before 7/1/96) 

515.05(B) (offenses committed on and OJI-CR 515.05(B) (offenses committed 
after 7/1/96) on and after 7/1/96) 

515.06 (offenses committed before OJI-CR 515.06 (offenses committed be- 
7/1/96) fore 7/1/96) 


Ss wiECih ois). 


515.12 (offenses committed before 
7/1/96) 































OJI-CR 515.12 (offenses committed be- 
fore 7/1/96) 










OJI-CR 517.01 
517.02(A) OJI-CR 517.02(A) 
517.02(B) OJI-CR 517.02(B) 


aio 2 OJI-CR 517.32 
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New Edition Instruction Number 
























PREC yas wasteacememera sr oll Cc meneyr ee ee 
after 1/1/02) ted on and after 1/1/02) 
521.03 (offenses committed before OJI-CR 521.03 (offenses committed be- 
9/3/96) fore 9/3/96) 
521.03 (offenses committed on and after | OJI-CR 521.03 (offenses committed on 
9/3/96 and before 11/6/96) and after 9/3/96 and before 11/6/96) 
521.03 (offenses committed on and after 
11/6/96) and after 11/6/96) 
521.04 (offenses committed before OJI-CR 521.04 (offenses committed be- 
9/3/96) fore 9/3/96) 
521.04 (offenses committed on and after | OJI-CR 521.04 (offenses committed on 
9/3/96) and after 9/3/96) 
7 fol OJEGR 524.12 
521.13 (offenses committed before OJI-CR 521.13 (offenses committed be- 
7/1/96) fore 7/1/96) 








521.13 (offenses committed on and after | OJI-CR 521.13 (offenses committed on 
7/1/96 and before 10/1/97) and after 7/1/96 and before 10/1/97) 


521.13 (offenses committed on and after | OJI-CR 521.13 (offenses committed on 
10/1/97) and after 10/1/97) 
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Previous Instruction Number New Edition Instruction Number 


521.22(D) (offenses committed before OJI-CR 521.22(D) (offenses committed 
3/18/97) before 3/18/97) 


521.22(D) (offenses committed on and 
after 3/18/97) on and after 3/18/97) 

521.22(E) 
521.24 
521.3] 


521.32 (offenses committed before OJI-CR 521.32 (offenses committed be- 
7/1/96) fore 7/1/96) 

521.32 (offenses committed on and after | OJI-CR 521.32 (offenses committed on 
7/1/96 and before 12/31/97) and after 7/1/96 and before 12/31/97) 















521.32 (offenses committed on and after | OJI-CR 521.32 (offenses committed on 
12/31/97) and after 12/31/97) 


321.324 OJI-CR 521.321 


521.33 (offenses committed before OJI-CR 521.33 (offenses committed be- 
7/1/96) fore 7/1/96) 


521.33 (offenses committed on and after | OJI-CR 521.33 (offenses committed on 
7/1/96 but before 9/16/97) and after 7/1/96 but before 9/16/97) 


521.33 (offenses committed on and after | OJI-CR 521.33 (offenses committed on 
9/16/97) and after 9/16/97) 


521.34(A)(1) OJI-CR 521.34(A)(1) 
521.34(A)(2) (offense committed by OJI-CR 521.34(A)(2) (offense committed 
sexually violent predator on and after by sexually violent predator on and after 


1/1/97) 1/1/97) 


521.35(A) OJI-CR 521.35(A) 
521.35(B) OJI-CR 521.35(B) 


OJI-CR 521.36 


OJI-CR 521.38 (offenses committed on 
and after 6/11/97 but before 4/4/07) 

OJI-CR 521.38 (offenses committed on 
and after 4/4/07) 


521.41 OJI-CR 521.41 
521.42 OJI-CR 521.42 
521.43(A) OJI-CR 521.43(A) 
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Previous Instruction Number New Edition Instruction Number 
S24 2 OJI-CR 521.52 
op Bea ORECRIS91 331 


523.01 (offenses committed before OJI-CR 523.01 (offenses committed be- 
7/1/96) fore 7/1/96) 

523.01 (offenses committed on and after | OJI-CR 523.01 (offenses committed on 
7/1/96) and after 7/1/96) 

523.02 (offenses committed before OJI-CR 523.02 (offenses committed be- 
7/1/96) fore 7/1/96) 

523.02 (offenses committed on and after | OJI-CR 523.02 (offenses committed on 
7/1/96) and after 7/1/96) 

523.03 (offenses committed before OJI-CR 523.03 (offenses committed be- 


523.03 (offenses committed on and after | OJI-CR 523.03 (offenses committed on 






7/1/96) and after 7/1/96) 

523.12 
523.13 (offenses committed before OJI-CR 523.13 (offenses committed be- 
7/1/96) fore 7/1/96) 


523.13(A) (offenses committed on and OJI-CR 523.13(A) (offenses committed 
after 7/1/96) on and after 7/1/96) 


523.13(B) (offenses committed on and OJI-CR 523.13(B) (offenses committed 
after 7/1/96) on and after 7/1/96) 


923.15 OJI-CR 523.15 


By ees OJI-CR 523.16 


523.17 (offenses committed before OJI-CR 523.17 (offenses committed be- 
7/1/96) fore 7/1/96) 


523.17 (offenses committed on and after | OJI-CR 523.17 (offenses committed on 
7/1/96) and after 7/1/96) 


Dyke MOS OJIEGKS 23419 


523.20 (offenses committed before OJI-CR 523.20 (offenses committed be- 
7/1/96) fore 7/1/96) 

523.20 (offenses committed on and after | OJI-CR 523.20 (offenses committed on 
7/1/96) and after 7/1/96) 

523.21 (offenses committed before OJI-CR 523.21 (offenses committed be- 
11/9/95) fore 11/9/95) 

523.21 (offenses committed on and after | OJI-CR 523.21 (offenses committed on 
11/9/95 but before 7/1/96) and after 11/9/95 but before 7/1/96) 
523.21 (offenses committed on and after | OJI-CR 523.21 (offenses committed on 
7/1/96) and after 7/1/96) 


S23e2 T(B) OJEGRT23 2B) 


523.24 (offenses committed before OJI-CR 523.24 (offenses committed be- 
7/1/96) fore 7/1/96) 

523.24 (offenses committed on and after | OJI-CR 523.24 (offenses committed on 
7/1/96) and after 7/1/96) 


523.32(A)(1) OJI-CR 523.32(A)(1) 
523.32(A)(2) OJJ-ER 523,32(A)@2) 
S28 323) OJI-CR 523.32(A)(3) 
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Previous Instruction Number New Edition Instruction Number 


523.42 (offenses committed on and after | OJI-CR 523.42 (offenses committed on 
1/1/99) and after 1/1/99) 













523.44 OJI-CR 523.44 


523.121 (offenses committed before OJI-CR 523.121 (offenses committed be- 
7/1/96) fore 7/1/96) 

523.121 (offenses committed on and after | OJI-CR 523.121 (offenses committed on 
7/1/96) and after 7/1/96) 

523.122 (offenses committed before OJI-CR 523.122 (offenses committed be- 
7/1/96) fore 7/1/96) 

523.122 (offenses committed on and after | OJI-CR 523.122 (offenses committed on 
7/1/96 but before 3/18/97 and after 7/1/96 but before 3/18/97 
523.122 (offenses committed on and after | OJI-CR 523.122 (offenses committed on 
3/18/97 but before 8/6/99 and after 3/18/97 but before 8/6/99) 
523.122 (offenses committed on and after | OJI-CR 523.122 (offenses committed on 
8/6/99) and after 8/6/99) 


523. 123(A) OJI-CR 523.123(A) 
Dae. 120( 3) OJI-CR 523.123(B) 
Se wale a OJI-CR 523.131 


523.161 (offenses committed before OJI-CR 523.161 (offenses committed be- 
523.161 (offenses committed on and after | OJI-CR 523.161 (offenses committed on 
7/1/96 but before 8/6/99) and after 7/1/96 but before 8/6/99) 






















8/6/99) and after 8/6/99) 
7/1/96) fore 7/1/96) 

OJI-CR 525.02 (offenses committed on 
7/1/96 but before 7/22/98) and after 7/1/96 but before 7/22/98) 

OJI-CR 525.02 (offenses committed on 
7/22/98) and after 7/22/98) 

OJI-CR 525.03 (offenses committed be- 
7/1/96) fore 7/1/96) 

OJI-CR 525.03 (offenses committed on 
7/1/96 but before 2/13/2001) and after 7/1/96 but before 2/13/2001) 
2/13/2001) and after 2/13/2001) 

OJI-CR 525.04 (offenses committed on 
7/1/96 but before 8/7/2001) and after 7/1/96 but before 8/7/2001) 

OJI-CR 525.04 (offenses committed on 
7/1/96 but before 8/7/2001) and after 7/1/96 but before 8/7/2001) 


525.05 (offenses committed before OJI-CR 525.05 (offenses committed be- 
3/23/2000) fore 3/23/2000) 





























525.05 (offenses committed on and after | OJI-CR 525.05 (offenses committed on 
3/23/2000) and after 3/23/2000) 


525.06 OJI-CR 525.06 
525.07 OJI-CR 525.07 
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Previous Instruction Number New Edition Instruction Number 


525.09(A) (offenses committed before OJI-CR 525.09(A) (offenses committed 
7/22/98) before 7/22/98) 

525.09(A) (offenses committed on and OJI-CR 525.09(A) (offenses committed 
after 7/22/98) on and after 7/22/98) 


525.09(B) OJI-CR 525.09(B) 


525.11 (offenses committed before OJI-CR 525.1 1(offenses committed be- 
7/1/96) fore 7/1/96) 


525.11 (offenses committed on and after | OJI-CR 525.11 (offenses committed on 
7/1/96 but before 6/20/97) and after 7/1/96 but before 6/20/97) 


525.11 (offenses committed on and after | OJI-CR 525.11 (offenses committed on 

6/20/97) and after 6/20/97) 

525.12 (offenses committed before OJI-CR 525.12 (offenses committed be- 

7/1/96) fore 7/1/96) 

525.12 (offenses committed on and after | OJI-CR 525.12 (offenses committed on 

7/1/96) and after 7/1/96) 

525.13 (offenses committed before OJI-CR 525.13 (offenses committed be- 

7/1/96) fore 7/1/96) 

525.13 (offenses committed on and after | OJI-CR 525.13 (offenses committed on 

7/1/96) and after 7/1/96) 

525.14(C) (offenses committed before OJI-CR 525.14(C) (offenses committed 

7/1/96) before 7/1/96) 

525.14(C) (offenses committed on and OJI-CR 525.14(C) (offenses committed 

after 7/1/96) on and after 7/1/96) 

525.22(offenses committed before 7/1/96) | OJI-CR 525.22 (offenses committed be- 
fore 7/1/96) 

525.22(offenses committed on and after | OJI-CR 525.22(offenses committed on 

7/1/96) and after 7/1/96) 

525.23 (offenses committed before OJI-CR 525.23 (offenses committed be- 

7/1/96) fore 7/1/96) 

525.23(offenses committed on and after | OJI-CR 525.23(offenses committed on 

7/1/96 but before 7/22/98) and after 7/1/96 but before 7/22/98) 

525.23(offenses committed on and after | OJI-CR 525.23(offenses committed on 

7/22/98) and after 7/22/98) 


525.24 OJI-CR 525.24 


525.31(offenses committed before 7/1/96) | OJI-CR 525.31(offenses committed be- 
men OS ae | 
525.31(offenses committed on and after |OJI-CR 525.31(offenses committed on 
525.32 (offenses committed before OJI-CR 525.32 (offenses committed be- 
7/1/96) fore 7/1/96) 

525.32(offenses committed on and after OJI-CR 525.32(offenses committed on 
7/1/96 but before 1/1/97) and after 7/1/96 but before 1/1/97) 
525.32(offenses committed on and after | OJI-CR 525.32(offenses committed on 
1/1/97) and after 1/1/97) 


Sy ae OJIECRs529233 


525.36 (offenses committed before OJI-CR 525.36 (offenses committed be- 
7/1/96) fore 7/1/96) 
liv 
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Previous Instruction Number New Edition Instruction Number 


525.36 (offenses committed on and after | OJI-CR 525.36 (offenses committed on 

7/1/96) and after 7/1/96) 

525.37(offenses committed before 7/1/96) | OJI-CR 525.37(offenses committed be- 
fore 7/1/96) 

525.37 (offenses committed on and after |OJI-CR 525.37 (offenses committed on 

7/1/96) and after 7/1/96) 


after 3/15/01) on and after 3/15/01) 
OJI-CR 527.02(C) 
OJI-CR 527.03 











21°21 OIECR OZ (2d 
527.24(B) OJI-CR 527.24(B) 
527.24(C) OJI-CR 527.24(C) 


527.27(A) (offenses committed on and OJI-CR 527.27(A) (offenses committed 
after 10/09/01) on and after 10/09/01) 
527.27(B) (offenses committed on and OJI-CR 527.27(B) (offenses committed 
after 10/09/01) on and after 10/09/01) 


after 1/1/04) on and after 1/1/04) 

and after 1/1/04) mitted on and after 1/1/04) 
after 1/1/04) and after 1/1/04) 

1/1/04) and after 1/1/04) 


549.02 OJI-CR 749.02 
549.021 OJI-CR 749.021 
549.03 OJI-CR 749.03 

















OJI-CR 749.62(C) 


550.02 (offenses committed before OJI-CR 550.02 (offenses committed be- 
7/1/97) fore 7/1/97) 

550.04 (offenses committed on and after | OJI-CR 550.04 (offenses committed on 
7/1/97 but before 7/13/030) and after 7/1/97 but before 7/13/030) 
550.04 (offenses committed on and after |OJI-CR 550.04 (offenses committed on 
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7/31/04) and after 7/31/04) 
7/1/97) fore 7/1/97) 
7/1/97 but before 7/31/03) and after 7/1/97 but before 7/31/03) 










550.05 (offenses committed on and after | OJI-CR 550.05 (offenses committed on 
7/31/03 but before 4/29/05) and after 7/31/03 but before 4/29/05) 
550.05 (offenses committed on and after | OJI-CR 550.05 (offenses committed on 
4/2/9/05) and after 4/2/9/05) 

550.06 (offenses committed on and after | OJI-CR 550.06 (offenses committed on 
7/1/97 but before 7/31/03) and after 7/1/97 but before 7/31/03) 
550.06 (offenses committed on and after | OJI-CR 550.06 (offenses committed on 
7/31/03) and after 7/31/03) 














pal 09 OJI-CR 551.09 


eo a OIECR OSL TT 
a55-03 OJI-CR 559-03 


710.11(A)(offenses committed before OJI-CR 710.11(A)(offenses committed 
1/1/04) before 1/1/04) 

710.11(A) (offenses committed on and OJI-CR 710.11(A) (offenses committed 
after 1/1/04) on and after 1/1/04) 
710.11(B)(offenses committed before OJI-CR 710.11(B)(offenses committed 
1/1/04) before 1/1/04) 

710.11(B) (offenses committed on and OJI-CR 710.11(B) (offenses committed 
after 1/1/04) on and after 1/1/04) 


710.12(A)(1)(a)(offenses committed be- OJI-CR 710.12(A)(1)(a)(offenses commit- 
fore 1/1/04) ted before 1/1/04) 


710.12(A)(1)(a) (offenses committed on | OJI-CR 710.12(A)(1)(a) (offenses com- 
and after 6/1/04) mitted on and after 6/1/04) 
710.12(A)(1)(b) (offenses committed be- | OJI-CR 710.12(A)(1)(b) (offenses com- 
fore 1/1/04) mitted before 1/1/04) 

710.12(A)(1)(b) (offenses committed on | OJI-CR 710.12(A)(1)(b) (offenses com- 
and after 1/1/04) mitted on and after 1/1/04) 

710.12(A)(2) (offenses committed before | OJI-CR 710.12(A)(2) (offenses commit- 
1/1/04) ted before 1/1/04) 

710.12(A)(2)(offenses committed on and | OJI-CR 710.12(A)(2)(offenses committed 
after 1/1/04) on and after 1/1/04) 





























710.16(offenses committed before 1/1/04) | OJI-CR 710.16(offenses committed be- 
(die an So hy, 2 Oe 
710.16 (offenses committed before OJI-CR 710.16 (offenses committed be- 
1/1/04) fore 1/1/04) 
710.21 (offenses committed before OJI-CR 710.21 (offenses committed be- 
1/1/04) fore 1/1/04) 
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Previous Instruction Number New Edition Instruction Number 


710.21(offenses committed on and after |OJI-CR 710.21(offenses committed on 
1/1/04) and after 1/1/04) 

711.19 (offenses committed before OJI-CR 711.19 (offenses committed be- 
1/1/04) fore 1/1/04) 

711.19 (offenses committed on and after | OJI-CR 711.19 (offenses committed on 
1/1/04 but before 6/1/04) and after 1/1/04 but before 6/1/04) 
711.19(offenses committed on and after | OJI-CR 711.19(offenses committed on 
6/1/04) and after 6/1/04) 

711.19(A) (offenses committed before OJI-CR 711.19(A) (offenses committed 
6/30/03) before 6/30/03) 

711.19(A)(offenses committed on and OJI-CR 711.19(A)(offenses committed on 
after 6/30/03 but before 1/1/04) 
711.19(A)(offenses committed on and OJI-CR 711.19(A)(offenses committed on 
after 1/1/04 but before 6/1/04) and after 1/1/04 but before 6/1/04) 


711.19(A)(offenses committed on and OJI-CR 711.19(A)(offenses committed on 
after 6/1/04) and after 6/1/04) 














711.19(A)(1)(b)-G) (offenses committed | 711.19(A)(1)(b)-G) (offenses committed 
on and after 8/17/06) on and after 8/17/06) 

711.19(A)(2) (offenses committed on and | OJI-CR 711.19(A)(2) (offenses commit- 
after 9/23/04) ted on and after 9/23/04) 

711.19(B) (offenses committed before OJI-CR 711.19(B) (offenses committed 
6/30/03) before 6/30/03) 


711.19(B) (offenses committed on and OJI-CR 711.19(B) (offenses committed 
after 6/30/03 but before 1/1/04) on and after 6/30/03 but before 1/1/04) 


711.19(B) (offenses committed on and OJI-CR 711.19(B) (offenses committed 
after 1/1/04 but before 6/1/04) on and after 1/1/04 but before 6/1/04) 


711.19(B)(offenses committed on and OJI-CR 711.19(B)(offenses committed on 
after 6/1/04) and after 6/1/04) 


711.194 OJI-CR 711.194 


711.203 (offenses committed before OJI-CR 711.203 (offenses committed be- 
1/1/04) fore 1/1/04) 

711.203 (offenses committed on and after | OJI-CR 711.203 (offenses committed on 
| 1/1/04) and after 1/1/04) 
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TITLE 1 


LAW OF THE INSTRUCTIONS 


Chapter CR 101 LAW OF THE INSTRUCTIONS 


Titlel1CRI-1 (Rel.10S1CRI-5/2010 Pub.4346) 

















(Rel.10S1CRI-S/2010  Pub.4346) 


CR 101.01 
CR 101.03 
CR 101.05 
CR 101.07 
CR 101.09 
CR 101.11 
CR 101.13 
CR 101.15 
CR 101.17 
CR 101.19 


CR 101.21 
CR 101.23 


CR 101.25 
CR 101.27 
CR 101.29 


CR 101.31 
CR 101.33 


CR 101.35 


CR 101.37 
CR 101.39 
CR 101.41 
CR 101.43 


Chapter CR 101 


LAW OF THE INSTRUCTIONS 


INSTRUCTIONAL ADMINISTRATION OF JUSTICE 
Instructions defined /Rev. 12-1-07] 
Instruction at every step of the trial [Rev. 12-1-07] 
The role of the judge /Rev. 12-1-07] 
Time of delivery [Rev. 12-1-07] 
Effective delivery [Rev. 12-1-07] 
Tests for effectiveness [Rev. 12-1-07] 
Record required [Rey. 12-1-07] 
An appeal on instructions /Rey. 12-1-07] 
Error and prejudice [/Rey, 12-1-07] 
Standard instructions [Rev. 12-1-07] 


SELECTING THE JURY 
Selecting the jury /Rev. 12-1-07] 


Common voir dire instructions /Rev. 12-1-07] 


PRELIMINARY INSTRUCTIONS 
Instructions before trial [Rev. 12-1-07] 
Preliminary trial instructions [Rev. 12-1-07] 


A word of caution /Rev. 12-1-07] 

INSTRUCTIONS DURING TRIAL 
Instructions during trial /Rev. [2-1-07] 
Evidential instructions /Rey. 12-1-07] 


REQUESTS FOR FINAL INSTRUCTIONS 
Requests for final instructions /Rev. 12-1-07] 


INTERROGATORIES TO THE JURY 
Special verdicts; advisory jury /Rey. 12-1-07] 
Interrogatories to the jury /Rev. 12-1-07] 
Narrative response interrogatories [Rev. 12-1-07] 


Accepting answers to interrogatories /Rev. 12-1-07] 
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CR 101.01 


OHIO JURY INSTRUCTIONS—CRIMINAL 


GENERAL INSTRUCTIONS 


CR 101.45 The rules /Rev. 12-1-07] 
CR 101.47 Definition and function of general instructions [Rev. 12-1-07] 
CR 101.49 Undisputed issues [/Rev. 12-1-07] 
CR 101.51 Undisputed facts [Rev. 12-11-07] 
CR 101.53 Disputed issues [Rev. 12-1-07] 
CR 101.55 Specific law /Rev. 12-1-07] 
CR 101.57 Cautionary and advisory instructions [/Rev. 12-1-07] 
CR 101.59 Verdicts and concluding instructions [Rev. 12-1-07] 
CR 101.61 Written instructions [Rev. 8/6/14] 
CR 101.63 Objections and requests after general instruction /Rev. 12-1-07] 
GUIDES FOR GENERAL INSTRUCTIONS 
CR 101.65 Define legal terms and expressions [Rev. 12-1-07] 
CR 101.67 Logical and consistent development /Rey. 12-1-07] 
CR 101.69 Complete, accurate and pertinent /Rev. 12-1-07] 
CR 101.71 Ordinary, understandable language /Rev. 12-1-07] 
CR 101.73 Brevity and repetition /Rev. 12-1-07] 
CR 101.75 Tailor to individual case; special requests [Rev. 12-1-07] 
CR 101.77 Objective, fair and impartial /Rev. 12-1-07] 
CR 101.79 Deliver effectively [Rev. 12-1-07] 
CR 101.81 Language and style /Rev. 12-1-07] 
INSTRUCTIONS DURING DELIBERATIONS 
CR 101.83 During deliberations /Rev. 12-1-07] 
VERDICT AND DISCHARGE INSTRUCTIONS 
CR 101.85 Accepting the verdict /Rev. 12-1-07] 
CR 101.87 Discharge Instructions /Rev. 12-1-07] 


INSTRUCTIONAL ADMINISTRATION OF JUSTICE 


CR 101.01 Instructions defined /Rev. 12-1-07] 


When jurors enter the courtroom they are not required to know the law. If they do, 
they are nevertheless required to follow the instructions of the court. By way of the 
instructions the trial judge informs the jurors why they are present, provides 
information essential to their selection and service, furnishes such legal guidance as 
necessary as the trial progresses, and, finally, directs them on the law that governs their 
deliberations. 


Emphasis upon the final instruction is due not only to its significance as a 
(Text continued on page 3) 
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summation of the issues and the law of the case, but also to the historical fact that the 
judicial role at trial was not clearly defined until the beginning of the nineteenth 
century. Sparf v. United States (1895), 156 U.S. 51. Judges who timidly invited jurors 
to be judges of the law as well as of the facts were in no position to conduct an orderly 
trial or to assert the supremacy of the law. State v. Turner (1831), Wright 20. 


Instructions are as essential to an intelligent and orderly trial as they are to a fair and 
impartial verdict. Therefore, an instruction is generally defined as information 
transmitted by the court to the jury. The word instruction includes every direction 
given to the jury. Such information relates primarily to the law but also includes 
directions for the convenience of the jury, information about the physical facilities 
available, and many other necessary and practical items. 

CR 101.03 Instruction at every step of the trial [Rev. 12-1-07] 

Instructing the jury is a continuous responsibility that commences with the 
impaneling of the jury and ends when jurors are dismissed. Instructions should be 
viewed with this comprehensive approach at every step in the trial. The judge is the 
spokesman of the law. He/she explains the duties of the jurors, the application of the 
evidence, as well as many other matters, a// in addition to the traditional final charge. 


The better the jurors understand what is taking place as the trial unfolds, the fairer 
and more complete their verdict. This comprehensive view of the function of 
instructions throughout the conduct of the trial should never be neglected. An 
instruction is not confined strictly to the general charge, but necessarily includes any 
instructions given by the court for the convenience, assistance, or guidance of the jury. 


When requested by a party, an instruction issued from the court becomes the law of 
the case. Rosenberry v. Chumney (1960), 171 Ohio St. 48, 51. The use of preliminary 
instructions before the evidence is introduced is but one example of the recognition of 
this responsibility to assist the jury and to remove the mystery surrounding the trial at 
a timely moment with appropriate information. By advice, explanations, and orders 
before, during, and after trial, the judge has complete control of the law at every step 
in the proceedings. This chapter divides the trial into its progressive components and 
discusses the law of instructions as it relates to each. McBride, The Art of Instructing 
the Jury (Supp. 1979), Section 3.01. 

CR 101.05 The role of the judge /Reyv. [2-1-07/ 

As discussed in the preceding section, the judicial function encompasses all aspects 
of the trial at every step from beginning to end. The word “instruction” applies to every 
direction given by the court to counsel or to the jury, for either the administration of 
the proceedings or the announcement of law. The control of substantive and procedural 
law is the exclusive responsibility of the trial judge. 

Because of its nature, the final instructions overshadow all others and are the major 
consideration, but this should not discourage directions and instructions of Jaw 
throughout the trial. 


Supervision and control over the proceedings is entrusted to the trial judge as an 
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inherent duty. There is no limit to the number and variety of practical and legal 
questions that arise. A few may be resolved in chambers, but frequently they arise in 
the courtroom and must be resolved in the presence of the jury. In the latter situation 
the only vehicle for control is by way of an instruction. An instruction before or during 
trial carries with it the weight of the law and is the most effective tool, short of 
sanctions, in the arsenal of the court. 


Every judge experiences the initial probing and testing by counsel to discover the 
extent to which the court will assert its proper role and exercise its power to establish 
and maintain control of the trial to ensure an orderly, fair, and impartial proceeding. 
Any weakness or indecision uncovered will be expanded and pressed for a partisan 
advantage. This is inevitable under the adversary system. In this situation, a judge who 
hesitates acts as a referee or umpire and fails to assert supervision and control] over the 
proceedings. Such a judge may progressively experience more, rather than less, 
improprieties. To avoid this result, there 1s no limit to the reasonable degree of firmness 
that may be expressed by the court in directions and instructions to counsel or to the 
jury. 

The role and authority of the officer presiding at the trial rests in the inherent power 
and discretion of the trial judge to fully and firmly carry out his/her responsibility to 
control the trial and the law. This exercise of power and discretion may not be reversed 
except for error of law or upon record of an abuse of discretion. McBride, The Art of 
Instructmg the Jury (Supp. 1979)> Sections*2.05,72:06, 2.07; 2.11, 34.09; Civ.Ro 31° 
Grim Ra507 


CR 101.07 Time of delivery /Rev. 12-1-07] 


Regardless of the time during trial, an instruction should be given promptly when 
the occasion for its use arises. It cannot be too strongly emphasized that the 
effectiveness of an instruction, particularly one related to the evidence, is enhanced by 
prompt delivery. If an instruction is delayed, improper acts or evidence may take root 
and merge into preliminary impressions and conclusions made by the jurors. The 
longer a necessary instruction is delayed, the more difficult it is for jurors to segregate 
the facts and avoid or limit the influence of improper evidence or conduct. If the 
impropriety has an overriding influence, mere delay in delivery may determine the 
existence of prejudicial effect. 


The use of preliminary instructions--introducing to the jury the nature of the 
issues--has given rise to two problems that should be mentioned. 


First, the most timely and proper instruction may later become inappropriate. This 
is possible with notice pleading under which the specific issues are developed by the 
testimony and may change substantially at trial. Ordinarily, a change in the course the 
evidence will take is uncovered in pretrial discovery; however, such information is not 
necessarily relayed to the trial judge; or counsel may be surprised by unexpected 
testimony that requires consideration of new issues. If an inaccurate preliminary 
instruction was delivered, it must be withdrawn and a correct instruction delivered in 
its place. 
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Second, while admittedly useful and helpful to the jury, many preliminary 
instructions, whether merely cautionary or directed to the issues, must not be omitted 
from the final instruction at the conclusion of the trial. The final charge must be full 
and complete, and contain all essentials of an appropriate charge, regardless of 
instructions that may have preceded it during trial. Corrections in preliminary 
instructions are appropriate before final arguments. 

An example of the importance of timely delivery may be found in evidential 
instructions to disregard or limit the application of testimony. If delivered immediately, 
they need not be repeated; however, if omitted and included only in the final 
instruction, the timing is inappropriate to the impartial position of the court. Belated 
comment on the evidence may be misconstrued. 


Final instructions advise the jury to consider all the evidence in determining the 
verdict. Without a timely and appropriate instruction to disregard or limit the 
application of testimony, the court may be telling the jury to consider the impropriety. 

Timing of the delivery of an instruction to the occasion for its application is 
important for an effective message to the jury. McBride, The Art of Instructing the Jury 
(Supp. 1979), Sections 3A.06, 3.10, 3A.13, 14.03; Civ.R. 51; Crim.R. 30. 


CR 101.09 Effective delivery [Rev. 12-1-07] 


The manner in which instructions are delivered is as important to jurors as the 
subject. On appeal, only the text appears in the record, but in the courtroom the 
effectiveness of the oral message may be lost by a dull, listless delivery that fails to 
convey the concern of the judge that his/her words be understood and followed. Proper 
delivery requires good diction, inflection, enunciation, and clear, meaningful expres- 
sion paced to the comprehension of the jury. Given a careless performance, it is not 
unreasonable that the jury infer that the message was not important. 


During trial, the circumstances must be considered and the degree of emphasis 
increased or decreased as the situation requires. Eloquence in the theatrical sense 
should be avoided. There is, however, never an excuse for a casual or ritualistic 
recitation of words if the judge expects counsel and the jury to obey his/her directions. 
The seriousness of the subject and concern of the court is properly reflected in the 
manner in which the words are delivered. Inflection, tone of voice, rhetorical pauses, 
and other speech techniques are appropriate to ensure the result intended and required 
by law. 

The final instructions are the ultimate test of substantial justice and of the total 
efforts of the court, counsel, and the parties. Clarity, arrangement, and development of 
the text is the first step; however, no matter how well prepared, success or failure 
depends upon maintaining the interest and attention of the jurors. Much has been said 
and written, not all complimentary, about this phase of the performance of judicial 
responsibilities. For present purposes it is sufficient to suggest that help may be found, 
not only in the arts of speaking and acting, but also in physical aids that simplify the 
reading and delivery from the bench in the courtroom. Every suitable technique should 
be utilized to ensure a complete and effective delivery of the final charge, including a 
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refreshing degree of brevity. McBride, The Art of Instructing the Jury (Supp. 1979), 
Section 5.09, 


CR 101.11 Tests for effectiveness /Rev. 12-1-07] 


Those who focus their attention solely upon the final instructions neglect the 
important fact that every step in the trial is designed to carefully develop the facts, the 
issues, and the law. From the moment the trial commences, the court, counsel, and the 
witnesses through opening statements, testimony, and instructions apprise the jury of 
the problem and how to find the answer. Final instructions represent the climax of 
these united efforts, and when viewed from a juror’s perspective following days or 
weeks of trial, the final summation is not as confusing as those who have not 
participated in the trial would believe. The effectiveness of a final instruction cannot 
be determined by isolated excerpts from the charge any more than the instruction can 
be separated from every word and act that preceded it. The volume of contemporary 
law is such that guidance is indispensable, but from the history of trial by jury, the 
Committee may conclude that the significance of instructions and the importance 
placed upon them is of a relatively recent origin. This is reflected in history in this 
country when the position of the judge as the source of the law for the jury was 
questioned. 


The effectiveness of instructions cannot be determined by any hard and fast rule. It 
must be determined by a complete review of the facts, the law, and the circumstances 
surrounding the trial. The ultimate test rests in the verdict, and if the trial was fair and 
impartial and the result does substantial justice between the parties, the conclusion 
must be that the final instructions were effective. 


Guides for testing the effectiveness of instructions during the proceedings, particu- 
larly as they relate to evidence or incidents at trial, are more specific because the 
circumstances surrounding their application are available, not buried in the delibera- 
tions of the jury. Factors that influence the effect of instructions include the nature of 
the impropriety or rule involved, the significance of the subject matter, the timeliness 
of the delivery of the instructions, the level of alertness and perception of the jury, the 
weight of all other evidence, the person responsible, the repetition of error, the 
repetition of similar instructions and other circumstances evident at the trial that may 
influence the jury. Consideration of one or more of these factors 1s necessary to 
determine not only whether an instruction is necessary at trial, but also whether the 
instruction given was effective under the circumstances. McBride, The Art of 
Instructs the Jury. (Supp. 6L9/ 9). ScCuOlsec 7 \alo e UL) sa. LCs 
15.01—15.08. 


CR 101.13 Record required /Rev. 12-1-07] 


Without a record, error in instructions is not available for purposes of appeal. It is 
important that the record demonstrate each request to the court, the circumstances 
justifying it, the ruling of the judge and the instruction actually delivered. Some 
requests must by rule be in writing and tendered at the appropriate time. If such 
formalities are ignored during trial or during deliberations, the absence of a complete 
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record may foreclose the opportunity to assert error on review. Failures in the record 
are prevalent during deliberations of the jury, and it is here that the absence of a record 
may be devastating. 


Criminal cases. In criminal matters, Crim.R. 22 provides that all proceedings shall 
be recorded in serious offense cases; however, such recording is not similarly 
mandated for petty offenses unless requested by a party. This rule for criminal 
proceedings is designed to guarantee a complete record for review. Counsel should be 
alert to the necessity for a record any time steps are taken in the absence of a reporter 
or recording equipment that is authorized and operating. 


Civil cases. There is no comparable rule for civil cases. The reason may be the 
number and variety of proceedings, some with and some without a jury, and others in 
which a record must be requested. However, the practice generally presents no 
problem in jury cases except to require vigilance, particularly of counsel, to ensure that 
no action that could be appealed is taken without an adequate record. 


If no record of the evidence or proceedings was made, a narrative statement under 
App.R. 9 should be considered. 


CR 101.15 An appeal on instructions /Rev. 12-1-07] 


The Committee is not concerned here with the steps required to initiate an appeal, 
but rather with the necessity for demonstrating error in relation to instructions. The 
error asserted must be exemplified by the record. If it is not, review will be denied. 


Obtaining a complete record is not always a simple matter. At times, particularly 
when matters are considered in chambers or at the bench, the record of what took place 
may be overlooked, and its significance not realized until it is too late. 


Requests for law to be included in final instructions are governed by Civ.R. 51 and 
Crim.R. 30 and are discussed elsewhere. 


There are no comparable rules governing requests or instructions at any other time 
during the trial or during deliberations of the jury. The procedure to be followed is 
entrusted to the inherent discretion of the court to conduct a fair and impartial trial. 
However, several standards emerge from the cases and control the delivery of other 
than final instructions. Any communication by the court to the jury is a part of the 
proceedings and must be delivered in open court in the presence of counsel and the 
parties. If the jury is deliberating, reasonable notice 1s necessary. 


Criminal cases. In a criminal case the presence of the accused is a part of his/her 
constitutional guarantee. 


During trial there are many communications from the judge to the jury. Many times, 
the necessity for an instruction arises spontaneously, often unexpectedly, requiring 
instant action with little or no opportunity for participation by counsel. In such cases 
an objection is the only course open to counsel. If, however, counsel desires an 
instruction before or after certain testimony or other incident, he/she must make his/her 
request, or the necessity for such an instruction may be considered forfeited or waived. 
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Here again, a complete record is essential. 


As the evidence is mtroduced the record is usually complete, but in the absence of 
a request this is not true of bench conferences, discussions in chambers, or other times 
when the jury is absent. This is particularly important during deliberations when the 
jury asks questions. This critical moment requires a high degree of caution by the court 
to ensure that all parties are present, their suggestions are considered, and the record 
of what transpired is made and preserved. 


If a record is overlooked it may be considered waived. If a record is denied, counsel 
is forced to develop a record of the denial by motion, affidavits, deposition, or a 
statement of the proceedings under App.R. 9. This is a frustrating course that 
underscores the importance of a prompt request for a record whenever necessary. 
McBride, The Art of Instructing the Jury (Supp. 1979), Sections 3.23, 3A.07, 3A.08, 
3A,09: 


CR 101.17 Error and prejudice [/Rev. 12-1-07] 


The distinction between error and prejudice is as important in instructions as m any 
other phase of the trial. Error is determined by whether the instruction was correct and 
appropriate. If there is error, prejudice is determined by the degree of the improper 
influence upon the jury and upon their verdict. Accepting prejudice as any improper 
influence, however slight, it is apparent that all error is not necessarily prejudicial. 
There are mistakes in all trials, many of which are relatively immaterial and may be 
ignored. 


The degrees of prejudice are beyond calculation, varying in each situation. For 
practical purposes the Committee classifies them generally into three groups. 


First, there are mistakes, errors or improprieties without genuine significance that 
have no prejudicial influence. These harmless errors are usually ignored and efforts to 
correct them may do more harm than good. A request for an instruction in this situation 
may be denied. 


Second, there are significant errors that are prejudicial and may have an adverse 
influence upon the verdict, unless an appropriate instruction is promptly delivered by 
the court to alert the jurors of the danger and to direct them to eliminate such evidence 
or occurrence from their deliberations. This second classification falls within a 
marginal area of trial mistakes that may be corrected by an appropriate instruction. In 
this situation the judge should give an instruction, whether requested or not, and 
proceed with the trial. This group of mistakes may be identified as removable error. 
Because prejudice is possible, even probable at times, counsel may object and request 
an instruction. Failure to request may be a tactical decision by counsel to avoid an 
instruction and may be considered a forfeiture. A wise judge will deliver an instruction 
even though not requested to do so. 


Third, there is irremovable error. This includes evidence or circumstances that are 
prohibited or so direct and damaging that an instruction to withdraw or ignore is 
useless. The conclusion of irremovable prejudicial effect 1s one of law. No instruction, 
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however strong and accurate, can be considered as correcting a violation of 
fundamental law or eliminating the prejudicial result. Examples of irremovable 
prejudice may be found in the improper admission of confessions, the introduction of 
statements of others without the nght to cross examine, and the improper use of 
evidence of prior convictions. 

The use of instructions to remove prejudice is an elusive and difficult subject. 
Different errors appear in varying circumstances, requiring a complete review of the 
evidence and circumstances at trial. Few cases are alike. Whether an instruction to the 
jury was effective and removed prejudice is initially a decision to be made by the trial 
judge. His/Her judgment carries considerable weight because of personal observation. 
In the final analysis, however, whether the influence of error was removed and 
rendered harmless rests with the reviewing court, which of necessity must reach its 
decision exclusively from the record submitted. McBride, The Art of Instructing the 
Jury (Supp. 1979), Sections 3A.10-3A.13. 


CR 101.19 Standard instructions /Rev. 12-1-07] 


The theory of OJI is simple. Each instruction is a brief, accurate, and complete 
statement in simple and understandable language covering a single situation, purpose, 
or point of law. Properly organized and systematically assembled, these instructions 
make up a complete charge in common situations. 

It is significant that OJI is an ongoing, voluntary effort by judges and lawyers. The 
Committee has no authority that implies approval of the instructions or requires their 
use. Complete freedom of choice by the trial judge is essential to the orderly and 
continued development of this phase of instructional administration of justice. 
Although the instructions have been well received and used continuously for many 
years, it is necessary to repeat the caution that modification of OJI instructions is 
essential to respond to variations in each case and to changes in the law. Whether to 
use a standard instruction, modify it, or draft a more appropriate one is a decision that 
must be made by the trial judge. 

Conversational expressions and appropriate informal comment serve a valuable 
purpose in sustaining the interest of the jury and in relating standard instructions to 
particular cases. To these should be added transitional expressions and rhetorical 
questions. The standard portion in these volumes is designed to be direct and simple, 
using language in the common parlance of lay people and not what such words mean 
to the grammarian or trained legal mind. The habits and customs of individual judges 
suggest a variety of informal and conversational additions that are appropriate for use 
with standard instructions. 

Standardization of language for instructions was discussed by judges in Ohio in the 
late twenties at state-wide meetings, but nothing materialized until the late fifties. By 
that time the BAJI project--Basic Approved Jury Instructions--of California was well 
established, notably by the large contingent of judges in Los Angeles County. 

In recent years there has been a ground swell toward guides, patterns, and standards 
for instructions. Forty states pursue such projects, and nearly al] have produced one or 
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more volumes for use by the trial judges. Each is a restatement of state law, expressed 
in language suitable for the jury. Each reflects the purpose of providing a simple, brief 
explanation of a difficult subject. McBride, The Art of Instructing the Jury (Supp. 
1979), Chapters 9 and 10. 


SELECTING THE JURY 


CR 101.21 Selecting the jury /Rev. 12-1-07] 


Both the civil and the criminal rules recognize the necessity for an initial 
examination of prospective jurors by the court, followed by further questioning by 
counsel. In the language of the rules the court may permit the parties or their attorneys 
to conduct the examination of prospective jurors or may itself conduct the examina- 
tion. In the latter event, the court shall permit the parties or their attorneys to 
supplement the examination by further inquiry. 


The judge should initiate the voir dire examination by explaining to the prospective 
jurors why they were summoned, by identifying the respective parties and their 
attorneys, by generally referring to the issues or charge against the accused, and by 
putting to the prospective jurors questions touching their qualifications and their ability 
to serve as impartial jurors in the trial. This is also the time to anticipate the probable 
length of trial, the daily schedule, and any interruptions such as for holidays, so that 
the prospective jurors may consider whether personal obligations would affect their 
attendance and concentration during trial. 


CR 101.23 Common voir dire instructions /Rev. 12-1-07] 


Instructions are indispensable before the start of the trial. At this stage, prospective 
jurors are uncomfortable, if not frightened. If the judge is to put them at ease and 
control the proceedings, some preliminary explanation should be given regarding the 
schedule, the accommodations for jurors, the nature of the case, and how the jury will 
be selected. Prospective jurors are entitled to know in advance what is expected of 
them and why the court and counsel pry into their personal backgrounds. 


Common instructions to a new panel of prospective jurors include such topics as 
how and why they were selected, their contribution to the administration of justice, the 
probable duration of their service, some explanation of procedure, the purpose of 
challenges, the necessity for delays and conferences, courtroom decorum, and jurors’ 
conduct in and out of the courtroom. If instructions of law are given, they must come 
from the court and not from counsel. 


The judge has a duty to determine that jurors will be fair and impartial. He/She can 
avoid some of the delay incident to selecting a jury by asking general questions and 
by confining counsel to other appropriate avenues of examination. 


Before starting the examination, the most effective mstructions or orders are those 
in which the judge outlines for counsel, in the absence of the jury, the extent to which 
he/she will participate in the examination and the restrictions he/she will enforce if 
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counsel attempt to discuss or to examine on questions of law or the possible outcome 
of the case. Lawyers cling to the strategy of winning jurors to their partisan view by 
abusing the purpose of their participation in the selection process. The trial judge 
should be alert to prevent the creation of the slightest form of disguised prejudice in 
the selection of the jury. He/She should apprise counsel of his/her policy of preventing 
its introduction. 


Only the judge is responsible if he/she permits the lawyers to encroach on the law 
or to inject argumentative or hypothetical questions designed to destroy rather than to 
ensure the impartiality of the jurors before the start of the trial. At this stage, jurors are 
not expected to know the law and, to put them at ease, the judge should so advise them. 


PRELIMINARY INSTRUCTIONS 


CR 101.25 Instructions before trial /Rev. 12-1-07] 


The rules provide that at the commencement and during the course of the trial, the 
court may give the jury cautionary and other instructions of law relating to trial 
procedure, credibility, weight of the evidence, and function of the jury, and may 
acquaint the jury generally with the nature of the case. Civ.R. 51; Crim.R. 30. The right 
to give preliminary and trial instructions is inherent in the duty of the court. 


Once the jury is sworn, it is necessary that jurors be admonished on all phases of 
their behavior in and out of the courtroom during the trial. Many items must be brought 
to their attention 1f a mistrial or prejudicial conduct is to be avoided, not the least of 
which is the common, general instruction not to read, view, or listen to the public 
media. In some cases, it is only fair to advise jurors m advance that they may be 
questioned by the court from day to day to discover whether they have followed the 
court’s instruction. Prompt delivery of such information prevents unintentional 
violations. It avoids the effect of prejudicial publicity and is particularly appropriate in 
high-profile cases. 


CR 101.27 Preliminary trial instructions /Rev. 12-/-07] 


The court may also furnish orientation instructions that will be helpful to the jury in 
the particular case. These may include the claims of the parties, the burden and weight 
of the evidence, the concept of credibility, and others. Caution should be used to avoid 
subjects that may not arise at trial. 


Roscoe Pound pointed out the shortcomings of a system that requires jurors to listen 
to the evidence without a clear understanding of the relevancy of the evidence they are 
hearing. The practice of giving informative instructions at the start of the trial was 
encouraged by Judge E. Barrett Prettyman of the United States Court of Appeals for 
the District of Columbia Circuit in the October 1960 issue of the American Bar 
Journal, 46 A.B.A. J. 1066: 


“Tt makes no sense to have a juror listen to days of testimony only then to 
be told that he/she and his/her conferees are the sole judges of the facts, that 


(ReLO$S2CRI-11/2008 Pub.4346) 


CR 101.29 OHIO JURY INSTRUCTIONS—CRIMINAL Ni 


the accused is presumed to be innocent, that the government must prove guilt 
beyond a reasonable doubt, etc. What manner of mind can go back over a 
stream of conflicting statements of alleged facts, recall the intonations, the 
demeanor, or even the existence of the witnesses, and retrospectively fit all 
these recollections into a pattern of evaluation and judgment given him for the 
first time after the events; the human mind cannot do so. It is not a magnetized 
tape from which recorded speech can be repeated at chosen speed and volume. 
The fact of the matter is that this order of procedures makes much of the trial 
of a lawsuit mere mumbo jumbo. It sounds all right to the professional 
technicians who are the judge and the lawyers. It reads all right to the 
professional technicians who are the court of appeals. But to laymen sitting in 
the box, restricted to listening, the whole thing is a fog.” 


Preliminary instructions constitute a neglected area of trial administration and are 
worthy of serious consideration by every trial judge. 


Orientation is important, not only for the purpose of acquainting the jurors with 
legal procedures, but also to eliminate erroneous information regarding trials that is 
disseminated by the press, radio, and television. McBride, The Art of Instructing the 
Jury (Supp. 1979), Section 3.10 and following sections. 


CR 101.29 A word of caution /Rev. 12-1-07] 


Although the use of preliminary instructions 1s encouraged, the jury must never- 
theless be fudly instructed at the close of the case. The necessity for final instructions 
that are complete is not excused by preliminary information furnished for the 
assistance of the jury. In People v. Lupo (1953), 305 N.Y. 448, the trial judge omitted 
mentioning the presumption of innocence that he/she had previously delivered. 
Counsel reminded the court of this failure, and the judge did repeat the instruction. On 
review, the court recognized the value of preliminary instructions, but indicated that at 
the close of the case the jury should be fully instructed on all the law applicable to the 
case. The judge should not assume that the jury recalls and remembers the instructions 
given days or weeks earlier in preliminary instructions. People v. Cardinale (1970), 
OTN ie Uno Ue: 


Another problem exists where new and different issues arise from the evidence after 
preliminary instructions have been given. Since the introduction of notice pleading it 
is not unusual for the testimony to develop additional issues. The final instructions 
must be consistent with the actual issues and the evidence. If a preliminary instruction 
was delivered that is inapplicable or inconsistent with the evidence, such instruction 
must be corrected or withdrawn. In Britton v. Garrison (1970), 147 Ind.App. 264, the 
failure to withdraw an instruction that was no longer applicable was held to be 
prejudicial error because it permitted the jury to speculate on an issue that was not in 
the case. No rule is more apparent than that preliminary instructions, however proper 
initially, should not be considered by the jury during their deliberations unless they are 
supported by evidence introduced during the trial. In this situation, directions to 
disregard the inappropriate issue or law should be joined with clear and correct 
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instructions. It is logical and appropriate to deliver such instructions before closing 
argument. McBride, The Art of Instructing the Jury (Supp. 1979) Section 3.10. 


INSTRUCTIONS DURING TRIAL 


CR 101.31 Instructions during trial [Rev. 12-1-07] 


The trial judge frequently instructs the jury during trial. The right to do so is inherent 
in the duty to control the trial and the evidence. Civ.R. 51 is designed to recognize 
existing practices, to encourage trial judges to prepare jurors for their final duties, and 
to advise jurors of the issues and the law at any time. This policy is so helpful that the 
civil advisory committee recommended it, and the Ohio Supreme Court added the 
words “and during the course” of the trial to the committee’s draft. Ohio Rules of Civil 
Procedure: A Symposium (1970), 39 Cincinnati L. Rev. 522. 


There is no limit to the number and variety of situations that may develop during 
trial at which an instruction by the court will be necessary and possibly prejudicial if 
omitted. Excerpts from general instructions are a reliable source for material required 
during the trial. 


While the trial is in progress, the judge has many duties other than those that are a 
part of the general charge. Management and supervision of the trial, the participants, 
and the admissibility of evidence are not within the purpose of this volume. Such 
duties are worthy of note because they are the first that a new judge experiences. 
Problems appear so unexpectedly at trial that even the most experienced judge is often 
taken by surprise and not prepared to deliver the appropriate instruction. 


A judge should be fair and firm, but courteous, in the exercise of discretion in the 
conduct of the trial. There are many customs, personal to each judge, that the attorneys 
discover only from experience or from common knowledge at the bar. Punctuality, 
limitations on voir dire, and decorum in the courtroom are examples of subjects that 
vary from judge to judge. Counsel have an obligation to learn and to follow 
instructions in such areas. 


A reprimand is similar to an instruction and may have a significant effect on the 
outcome of the trial. A reprimand should not be made in the courtroom unless the 
necessity for its use is immediate or was previously suggested by an order made in the 
presence of the jury. It is not necessary for the court to instruct counsel twice. Repeated 
violations influence the jury and bring disrespect upon the system of justice. Repetition 
of any violation in the courtroom should be stopped summarily the moment it occurs. 
Sanctions or consideration of a new trial may be delayed, but improper conduct should 
not be protected by the patience or discretion of the court. 

Whether by instruction or otherwise, the trial judge must control the proceedings 
and maintain an atmosphere conducive to a fair trial. Any situation that tends to avoid 
or to destroy these conditions must be eliminated from the courtroom and from the 
minds of the jurors with an instruction that is unmistakably clear and definite. It is 
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axiomatic that a party who creates the necessity for an order or instruction during trial 
cannot complain because of his/her own misconduct. 


Duty of counsel. Tf an instruction is appropriate, counsel have a duty to make a 
specific request. A bare objection is insufficient to require the judge to interrupt the 
trial for an instruction. Counsel may have a tactical reason for not requesting an 
instruction. If it is apparent that counsel is inexperienced or that an injustice is being 
done, the proper step should be taken or advice given in chambers where the court 
may, and sometimes must, play an advisory role. However, with or without a request 
by counsel, the right/obligation during trial to instruct the jury on the law rests with the 
court. McBride, The Art of Instructing the Jury (Supp. 1979), Section 3.23 et seq. 


CR 101.33 Evidential instructions /Rev. 12-1-07] 


Evidential instructions encompass an inexhaustible source of substantive, eviden- 
tial, and procedural problems that vary with each case. Throughout the trial, counsel 
will test the discretion and skill of the judge in maintaining the law, impartiality, and 
discipline in the proceedings. Instructions, used fairly and wisely, are essential tools in 
the arsenal of the court. 


An evidential instruction provides, withdraws, or controls the application of the 
testimony. A substantive evidential instruction provides facts that the court may furnish 
the jury as a matter of law or by agreement of the parties. A withdrawal instruction, 
or an instruction to disregard, removes from the consideration of the jury facts, 
circumstances, or arguments that the jurors have heard or observed. A limiting 
instruction controls the application of evidence to the purpose or purposes for which 
it is introduced and requires that such evidence be disregarded as to other purposes or 
parties. A conditional instruction authorizes the jury to determine whether to accept or 
to reject evidence. The jury may consider such evidence if it determines that a 
preliminary condition has been established; otherwise, the jury is directed to disregard 
it. The significance of a conditional instruction was substantially removed by State v. 
Perry (1968), 14 Ohio St.2d 256, which prospectively adopted the orthodox rule by 
which the trial judge separately, solely, and finally determines the admissibility of the 
evidence. See McBride, The Art of Instructing the Jury (Supp. 1979), Sections 3A.03 
to 3A.09, for a discussion of the types of prejudicial evidence and the effectiveness of 
evidential instructions. 


REQUESTS FOR FINAL INSTRUCTIONS 


CR 101.35 Requests for final instructions /Rev. 12-1-07] 


The Civil Rules abolished the practice under the former statutes that required the 
court to deliver requested instructions before argument in the language in which they 
were submitted. The statutory practice was a contest in which each party sought to 
rhetorically outwit the court, to confuse the jury, and to perfect an appeal, if necessary. 


Civil Rule 51 and Criminal Rule 30 provide that a party may submit written 
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requests, copies of which must be exchanged with opposing counsel, on matters of law 
to be included in the final instructions of the court. The written requests must be 
submitted at the close of the evidence or earlier if the court directs. Prior to closing 
arguments, the court is required to inform counsel of its proposed action on the 
requests, but the law to be announced and the language in which it is expressed in the 
general instruction remain exclusively with the trial judge. The court must reduce its 
final instructions to writing or make an audio, electronic, or other recording of those 
instructions, provide at least one written copy or recording of those instructions to the 
jury for use during deliberations, and preserve those instructions for the record. 


Civil Rule 51 and Criminal Rule 30 restored to the trial judge complete control over 
the law and the language of the law furnished the jury. The judge is not required to 
accept the language of counsel in requested instructions. The judge may instruct on the 
subject using the judge’s own language. The former practice, which permitted both 
parties as well as the judge to furnish the law in different language, was long criticized 
as confusing and deceptive and was the source of more litigation and error than any 
other phase of trial. 


The rules do not prohibit the trial judge from orally delivering instructions before 
argument if, in his/her discretion, he/she considers them necessary. It is proper before 
argument to advise the jury in a civil case of undisputed and admitted issues. 
Appropriate instructions before argument are permitted under the inherent power of 
the court and under Civ.R. 51 and Crim.R. 30; counsel have no mandatory right to such 
pre-argument instructions. This is also the time to correct, if necessary, instructions 
given at the commencement of the trial. General instructions follow the closing 
arguments of counsel. 


The existence of standard language provided by Ohio Jury Instructions and the use 
by counsel of such language in their written requests to the court has reduced the time 
and confusion incident to requests for inclusion of material in final instructions. 
Although requests may be recognized by the OJI numbering system, such requests do 
not comply with the rule that each request be in writing and exchanged within the time 
required. 

It is important that the record reflect the ruling of the court on each proposed request 
even though the action taken by the court is usually reflected in the language used in 
the final instructions. The rule requires not only an objection, but also a specific 
statement of the matter to which counsel objects and the grounds for the objection. 


It is a matter of considerable convenience that Civ.R. 51 and Crim.R. 30 on 
requested instructions are the same. 


INTERROGATORIES TO THE JURY 


CR 101.37 Special verdicts; advisory jury [Rev. 12-1-07] 


Civil Rule 49 provides that the general verdict shall be used and abolishes the use 
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of a special verdict. Upon request, interrogatories may be used with a general verdict 
in such form as the court approves. 


In unreported cases involving workers’ compensation, will contest, and appropria- 
tion, the use of interrogatories without a general verdict was questioned as a violation 
of Civ.R 49 which abolished the special verdict. Argument may be found in the 
statutes* to support special submission of issues in the nature of a special verdict; 
however, because the issues submitted in interrogatories in the above cases resolve 
determinative questions, it is impossible to find prejudice even though there may be a 
technical violation of Civ.R. 49. Submission of such special issues is complicated by 
the use of a general verdict. But see Schellhouse v. Norfolk & W. Ry. Co. (1991), 61 
Ohio St. 3d 520. Because special submission without a general verdict continues in 
these cases, an amendment to the rules would relieve the lingering doubt concerning 
this practice in specified types of cases. The distinction is one of semantics. 


In Civ.R. 39 may be found provision for an advisory jury and, with consent of both 
parties, trial of special issues by the jury. This subsection provides in all actions not 
triable of nght by a jury that, (1) the court upon motion or on its own initiative may 
try any issue with an advisory jury or, (2) the court, with the consent of both parties, 
may order a trial of any issue with the jury whose verdict has the same effect as if trial 
by jury had been a matter of right. This subsection applies only to non-jury cases. 
With an advisory jury the court is not required to accept the jury’s conclusion. 
However, under the second provision of the subsection, the answer or answers of the 
jury determine the verdict. The method of submission of special issues under this rule 
is similar to that of a special verdict. The issues submitted should be determinative and 
in interrogatory form. 


CR 101.39 Interrogatories to the jury /Rey. /2-1-07] 


Interrogatories for special findings on determinative issues either of fact, or mixed 
law and fact, are required to be submitted upon request to the jury, along with the 
general verdict. The request for interrogatories must be made prior to the commence- 
ment of argument with written copies submitted at the time to the court and to 
opposing counsel. Civ.R. 49. The interrogatories shall be submitted to the jury in such 
form as the court approves. The rule requires the court to inform counsel of its 
proposed action on the requests prior to final argument. 

In the final instructions the court is required to give such explanations or instructions 
as may be necessary to enable the jury to answer the interrogatories and to render a 
general verdict. This includes appropriate instructions of law. 


If the answers and the general verdict are consistent, a judgment shall be entered. If 


1 For example, R.C. 2711.03 provides for the submission to the jury of the issue of the right to 
arbitration. 

2 This permits a jury in non-jury cases if the parties consent and the court agrees. The reference to “any 
issue” implies the use of a special verdict or interrogatory. A general verdict requires a determination of 
all issues. 


(Rel.O8S2CRI-11/2008 — Pub.4346) 

















ae 


17 LAW OF THE INSTRUCTIONS CR 101.41 


one or more of the answers is inconsistent with the general verdict, either (1) judgment 
may be entered in accordance with the answers, notwithstanding the general verdict, 
(2) the court may return the jury for further consideration of its answers and the 
verdict, or (3) the court may order a new trial. Civ.R. 49. 


The staff notes of the civil advisory committee are a valuable help in the use of 
interrogatories. The rule provides counsel a mandatory right to submit written 
interrogatories on determinative issues in a civil case. A determinative issue is one that 
incorporates one of the essential elements of the action or of the defense, the resolution 
of which controls the verdict and the judgment. Such questions must be directed to the 
determinative issues in the particular case and may also include mixed questions of 
law and fact. In the latter situation, the instructions of the court must include such 
substantive law as may be necessary to enable the jury to reach a determinative 
conclusion of mixed law and fact. The rule permits the submission of determinative 
issues; it does not authorize special findings on particular facts not amounting to a 
determinative issue. 


The trial judge has control over the form and language of the interrogatories. 
Questions need not be submitted by the court in the form or language requested. The 
court has the discretion to change, modify, and clarify each question to avoid 
confusion and misunderstanding by the jury. 


CR 101.41 Narrative response interrogatories /Rev. 12-1-07] 


The troublesome problem of an interrogatory requiring a narrative report that 
amounts to a separate finding of particular facts was answered in Ragone v. Vitali & 
Beltrami, Jr, Inc. 1975), 42 Ohio St.2d 161. Requiring the jury to explain its finding 
on a determinative issue by stating “in what respects” the defendant was negligent was 
held to be proper.? 


Submission of a determinative issue along with a demand for particular facts is 
permissive. Civil Rule 49 does not provide that the jury be required to segregate and 
report on particular facts inherent in determinative questions as required 1n a narrative 
response interrogatory. The Ragone case permits, but does not mandate, the imposition 
of this duty upon lay people to write a separate finding of facts, a duty which proved 
to be impossible under the special verdict practice. 


Problems are experienced with the narrative response question in all cases involving 
common-law negligence. The trial judge has discretion to adopt a form of interroga- 
tory that avoids the necessity for a narrative response. No party is entitled as of right 
to its own choice of form of interrogatory. The limited survival of the narrative 
response interrogatory, which requires special findings on particular facts in addition 
to the answer to a determinative issue, perpetuates the disadvantage of the special 


3A general verdict is always mandatory in a civil action for damages. Civ.R. 49: Schellhouse v. 
Norfolk & W. Ry. Co. (1991), 61 Ohio St.3d 520. The court may reject proposed interrogatories that are 
untimely, ambiguous, confusing, redundant or otherwise legally objectionable. Ramage v. Central Ohio 
Emergency Serv., Inc. (1992), 64 Ohio St.3d 97. 
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verdict; it also suggests the use by the court of a more direct and complete form of 
submission of particular facts whenever the mixed issue of law and fact permits. 
Unfortunately, the solution is not easy and is at times impossible. 


There will always be cases of a failure to use ordinary care in which jurors, like 
judges and lawyers, find it impossible to state separately all the particular facts and 
circumstances involved. Imposing this duty to delineate the particular facts is an 
expansion of the rules beyond the determinative issues and revives the troublesome 
problems of code pleading and special verdicts.4 


Requiring the jury to report findings of particular facts that constitute a lack of 
ordinary care imposes a difficult and unfamiliar obligation. Of necessity, such 
submission requires a specific outline by the court of disputed particular facts, as 
distinguished from determinative issues. It also requires additional instructions on the 
nature of the jury’s duty and how it may meet its special assignment by drafting in 
suitable language a narrative statement of a special finding of particular facts sufficient 
to support its finding on a determinative issue. 


Tests for a narrative response. The narrative response type of interrogatory under 
Civ. R. 49, and permitted in the Ragone case, is not to be tested by the fatal “failure 
to find rule” formerly applied in Ohio when special verdicts were used. The test for an 
interrogatory 1s consistency or inconsistency with the general verdict. A response that 
is vague or incomplete is not necessarily inconsistent. This distinction is significant 
because it will save a general verdict when the narrative response is incomplete but not 
inconsistent. However, this test is not helpful to the trial judge who must determine 
whether to accept the response, continue deliberations and drafting of a new response 
by the jury, or order a new trial. 


CR 101.43 Accepting answers to interrogatories /Rev. 12-1-07] 


The final options in Civ.R. 49 suggest that in every instance when interrogatories are 
returned, the court excuse the jury and review with counsel the consistency of the 
answers to the interrogatories which accompany the general verdict. Caution at this 
point is imperative to avoid error or a miscarriage of justice. When necessary, a delay 
in the discharge of the jury, along with additional instructions and further deliberations 
to eliminate inconsistencies, is the only practical course available. 


When an answer to an interrogatory is inconsistent with the general verdict, 
judgment may be entered but is not required to be entered in accordance with the 
answer. The rule is not mandatory. The condition of inconsistency is a red flag that 


* The perpetuation of the narrative response interrogatory, even on a permissive basis, is an anomaly 
in the civil rules. The special verdict was abolished because determinative issues are split into law and fact 
and are stated separately. Requiring a response reciting particular facts provoked the demise not only of 
special verdicts but code pleading as well. This task may still be imposed upon the jury; jurors are asked 
to do what the profession found impossible. Unless the trial judge finds a more appropriate form of 
interrogatory and submits it in lieu of a narrative response request by counsel, the troublesome problem 
of separately stating particular facts on determinative findings will continue. 
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indicates either a lack of clarity in the instructions or a general misunderstanding or 
error by the jury. Whichever it may be, further consideration, additional instructions, 
and continued deliberation by the jury should be undertaken to remove the inconsis- 
tency before the jury is discharged. This is the final opportunity of the trial judge to 
obtain a clear answer or a perfect composition by the jury and to avoid further 
litigation, a miscarriage of justice, or a new trial. 


A delay is imperative any time a narrative response interrogatory is permitted. It 
may require more time, additional instructions, and further deliberations for the jurors 
to write a perfect finding of particular facts and circumstances. 


If the response to a narrative question is vague and incomplete, the Committee 
recommends that the trial judge, by the use of additional instructions, point out the 
significant, particular, disputed factors in the evidence and outline disputed facts 
impartially to the jury to require their findings on those facts upon which a lack of 
ordinary care was found to exist. Anything short of a fair outline of the particular 
factual possibilities in the evidence leaves the narrative composition by the jury to 
guesswork and speculation.> 


The final option available to the trial judge in the event of the jury’s failure to draft 
a consistent answer or a special finding of particular facts and circumstances in 
response to a narrative response interrogatory is to grant a new trial. If the finding is 
partially consistent but otherwise incomplete, it is not inconsistent. Accordingly, the 
rule permits the trial judge to accept the answer and to affirm the verdict. However, any 
reluctance to recognize a possible injustice leads to more litigation based upon the 
jury’s inability to include in its narrative finding particular facts consistent with its 
finding on a determinative issue. 


GENERAL INSTRUCTIONS 


CR 101.45 The rules /Rev. 12-1-07] 


The civil and criminal rules changed the procedure for the delivery of general 
instructions of the court. As in the past, final instructions are delivered after the 
arguments of counsel. Requests by counsel for instructions, if approved, are incorpo- 
rated into the general charge in the language of the court and no longer are delivered 
either before argument or in writing. The court may but is not required to give 
instructions before argument. 


Absent the application of the plain error rule, a party may not assign as error the 


> In view of the conceded inability of the bench and bar to draft the particular facts for code pleadings 
and special verdicts, the imposition of this same duty upon a group of uninitiated jurors without adequate 
guidance and instruction from the trial judge will meet with the same failure, frustration and defeat. 
The narrative response by the jury in an interrogatory and in an advisory jury under Civ.R. 39 survives 
as a relic of the common law form of special verdict procedure that is prohibited in Civ.R. 49. 
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giving of, or the failure to give, any part of a final instruction unless he/she: (1) objects 
thereto before the jury retires to consider its verdict; (2) states specifically the matter 
to which he/she objects and (3) states the grounds of his/her objection. The objection 
is required to be made out of the hearing of the jury. 


The changes in the rules relate to procedure and the rights and duties of the 
participants in relation to final instructions but do not otherwise affect the nature, 
purpose, or content of final instructions. The procedure in the rules for instructions is 
the same for civil and criminal cases. 


CR 101.47 Definition and function of general instructions /Rev. 12-1-07] 


A general instruction is a complete statement by the court to the jury at the 
conclusion of the trial outlining the issues, the law, and the procedure to be used by the 
jury in arriving at a verdict. This instruction provides for the reviewing court the trial 
judge’s view on the law of the case. However, such review is a secondary purpose; it 
should never outweigh the primary purpose of telling the jurors, in language they can 
understand, what they need to know to reach a just verdict. 


Civil cases. The trial judge must determine the legal significance of the evidence and 
decide what, if any, issues should be submitted. By “issues” the Committee means 
those that may be determinative—that is, those that incorporate an essential element 
of the action or the defense, the resolution of which controls the verdict and the 
judgment. Instructions of law are based on such issues, supported by competent 
evidence, which the jury must resolve. The trial judge must decide that an issue exists 
before the judge provides any law on the subject. This requires a clear, logical mind 
to recognize issues as they develop. It requires quick and experienced judgment to 
express the factual issues with accuracy and precision in a simple outline upon which 
the law is developed for the general instruction. 


To do this properly, the first step is to eliminate irrelevant matters on which there is 
no evidence, no dispute, or the determination of which has no significance. The 
disputed issues of fact must be outlined, and the law necessary for each issue 
associated to the question to which it applies. 

In addition to outlining the issues and the law, the general instruction must include 
an explanation of how to weigh the evidence and determine the disputed facts, how to 
apply the law to factual conclusions, and how to reach and express a decision in the 
form of a verdict. This phase of the instruction is advisory in nature and includes 
cautionary information to avoid pitfalls and improper considerations. 

This analysis serves as a practical method of describing the functions of a general 
instruction. These functions are divided as follows: 

(1) outline the issues and direct the jury on issues that are undisputed, but not 
determinative of, the general verdict. 

(2) outline undisputed facts, which do not in themselves constitute an issue and on 
which there is no conflict in the evidence. 


(3) the disputed issues must be clearly and fairly outlined so that the jury knows 
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what it must decide through the process of determining the credibility and the 
weight of the evidence before applying the law of the case. 


(4) explain and associate the specific law to the respective issues. 


(5) provide cautionary and general advisory instructions to assist the jury in the 
performance of its duties. 


(6) furnish suitable forms and concluding instructions so that the jury knows how 
to reach and express its verdict. 


This outline provides the blueprint or design for the arrangement and development 
of the component parts of the general charge. Cautionary and advisory instructions 
(item 5) are usually delivered first and frequently are a repetition of preliminary 
information furnished at the commencement of trial. McBride, The Art of Instructing 
the Jury (Supp. 1979), Section 4.03. 


Criminal cases, The organization of a criminal charge is much the same with two 
important differences: (1) the state’s issues are fixed by statute, and (2) undisputed 
issues must be submitted to the jury. 


The issues in a criminal case are outlined in the statute defining the offense. The 
issues are drawn by the general denial which requires no more than standard 
precautionary instructions. This uniformity in state issues lends itself to simple 
standard language, if appropriate alternates are used for each specific case. However, 
defensive issues may be raised by the evidence. These include self-defense, insanity, 
intoxication, duress, and a few others. Defensive issues are few, well defined in 
standard instructions, and present no problem except placing the burden of proof and 
adjusting the concluding directions for expressing the verdict. 


It is a fundamental right of the accused to have all issues, even though undisputed, 
submitted to the jury. Where the accused offers no evidence contradicting the 
commission of the offense, such failure does not warrant the omission in the 
instructions of the elements of the crime charged. State v. Bridgeman (1977), 51 Ohio 
App. 2d 105. There is no such thing as a direction by the court on any issue against 
an accused. 


CR 101.49 Undisputed issues [Rev. 12-1-07] 


In a civil case the duty to outline the issues includes the obligation to tell the jury 
whether the condition of the evidence is such as to require a factual decision. If the 
evidence is not disputed, the judge must say so and instruct the jury on the effect of 
his/her finding. 


In a negligence case the major issues are whether a party’s conduct was wrongful 
and, if so, whether such conduct was a proximate cause of injury. At times, both issues 
are undisputed. This requires the judge to instruct the jury that, on the issues of 
negligence and causation, it must accept the finding of the court. Such an instruction 
relieves the judge of the necessity of giving an instruction of law on those issues. 


If the court resolves a determinative issue, this ends the case and results in a directed 
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verdict. However, here we are concerned with a conclusive finding by the court that 
eliminates an issue but does not determine the verdict. 


The right to trial by jury in a civil case does not justify or excuse confusing the jury 
with issues on which there is no dispute. Separate issues that have been eliminated by 
the pleadings or by the evidence must be pointed out and removed from the jury’s 
consideration by clear and definite directions. 


Most cases have multiple issues. The court must identify all issues and point out 
whether they are disputed. The judge must unequivocally indicate whether the court or 
the jury resolves an issue. If the jury must do so, the court must furnish the law. If the 
court decides an issue, it must advise the jury and furnish no law other than such as 
it chooses to help the jury understand why it must accept a partial direction by the 
court. 


Issues that are solely for the determination of the judge and claims or defenses that 
are unsupported by any evidence will not be submitted to the jury in a civil case. It is 
error to submit issues that are unsupported by evidence. The judge should withdraw 
from the jury’s consideration all issues on which there is no evidence. 


A plaintiff may claim several acts of negligence but offer evidence of but one. When 
this happens, the court must eliminate those issues on which there is no evidence and 
direct the attention of the jury to the one or more issues that must be resolved. At times, 
both parties may be conclusively negligent, and the judge must say so, but the issues 
remain whether the negligence of either or both proximately caused the imjury. 


The instruction withdrawing an issue must be sufficiently emphatic to adequately 
apprise the jurors that they must not consider such issue. The danger is that the 
cumulative effect of pointless evidence may be so great that a simple instruction to 
disregard is not effective. If this can be determined, a new trial is in order. Hoffman v. 
Nickloes (1967), 14 Ohio Misc. 93. 


Before closing arguments commence it is appropriate for the court to remove from 
the jury’s consideration issues that are undisputed or agreed to by the parties. If 
negligence is undisputed, or if negligence or the amount of damages is stipulated, the 
narrowing of the issues should be announced by the court prior to argument and 
repeated in the general instruction. This is helpful to the jury and permits counsel to 
expand argument on the disputed issues. 


As indicated in the preceding section, there is no such thing as a direction on any 
issue against the accused in a criminal case. Even though the evidence is undisputed, 
the accused is entitled to a verdict by the jury on all issues. McBride, The Art of 
Instructing the Jury (Supp. 1979), Section 4.04. 


CR 101.51 Undisputed facts [Rev. 12-1-07] 


Where individual facts, not amounting to a specific issue, are undisputed in a civil 
case, judges are sometimes reluctant to assist the jury. This reluctance may be due to 
indifference or to a belief by the judge that he/she might be commenting upon the 
evidence. The rule on commenting on evidence is limited to disputes that the jury must 
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resolve. Facts not disputed should be pointed out to emphasize what is denied. Neither 
party can complain if the court instructs the jury in factual areas that are not 
controverted. 


Undisputed facts may be so obvious that direction is not necessary. In negligence 
cases the time, place, and operational factors are frequently not disputed. To jurors 
who have heard these facts over a period of days, it is useless repetition to restate them. 
In this situation the better practice is to concentrate on the disputed factors. If a 
recitation of undisputed facts will clarify a question or direct the jury to a genuine 
issue, the court should indicate such facts and simplify the work of the jury. Such 
instructions are limited to civil cases. McBride, The Art of Instructing the Jury (Supp. 
1979), Section 4.15. 


CR 101.53 Disputed issues [Rev. 12-1-07] 


No purpose of general instructions is more important than the outline of disputed 
issues. It is imperative fo state and outline separately the disputed issues of fact or of 
mixed law and fact, as the nature of the case and the evidence may require. Without 
this kind of guidance, the proceedings will not result in an intelligent verdict. In a 
criminal case all issues are considered disputed and must be submitted to the jury. 


The factual dispute that makes up each determinative issue or essential element 
must be understood by the court and expressed to the jury in unmistakably clear 
language. The instructions must lead the jury to the real issues and to the heart of the 
factual problem that they must decide. The court’s outline should not be couched in the 
language of the pleadings or the claims conjured up by counsel. Issues are made up by 
the evidence and if not supported by the evidence should not be submitted to the jury. 
Today’s notice pleading is not a trustworthy guide for the issues m a case. 


The final instructions must pinpoint the factual differences that provoked and will 
determine the outcome of the lawsuit. Selection of the disputed issues from a mass of 
evidence requires clear, logical decisions, made quickly with mature judgment. This 
function is the critical point in every trial. It is the turning point in many cases. If there 
is a mistake here, it is vital. A wrong choice will not justify the best law. 


There is no substitute for experience on the trial bench. There are no guides or 
studies designed to help a judge recognize and define the issues from the raw evidence. 
It is an art that requires patience, clear reasoning, and good judgment. The judge must 
absorb the stream of words from the witnesses and come up with a few terse sentences 
that crystallize the problems. 

A new judge will attempt to define the issues and prepare instructions from the 
pleadings before the trial starts. This is a frustrating experience. The issues shift or 
become confused by a multitude of facts. The language alleging the issues is partisan. 
High-sounding and abstract instructions prepared in advance of trial fall on bare rocks. 
Meaningful instructions on individual issues cannot be prepared until the evidence is 
presented. Efforts to finalize the language on specific issues and law before trial are 
usually wasted. 

The essential elements of the case will emerge, and weak points will be suggested 
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in Opening statements. During trial a judge may prepare and revise notes as issues are 
established, assembling the law on each point. This requires preliminary judgments as 
to what is, and what is not an element in the case. Issues not mentioned in the 
pleadings may appear, and these must be included. Decisions as to what is at issue 
remain suspended, to be reconsidered as the testimony continues. The judge’s problem 
is to recognize the issues, not to weigh the facts. Notes are useful only if they relate 
to issues or law that must be incorporated in the final instructions. 


By the time the plaintiff rests, the issues will be sufficiently crystallized to write 
them in language for the jury and to associate each with the law. The outline of the 
issues must be expanded and revised at the end of the trial to ensure a full, fair, and 
accurate statement of the issues raised by both parties. At this time the diagnosis is 
complete. When disputed issues are identified, it is a simple matter to provide the law 
that must be submitted to the jury. 


The method for submitting issues and presenting the law in relation to each rests in 
the discretion of the trial judge. Negligence cases offer a variety of methods. These 
include a general or specific submission of issues as well as a use of rhetorical 
questions to focus attention to each issue. Under a general submission all issues are 
presented first, followed by the law applicable to each and a general conclusion based 
upon the conclusions of the jury. Specific submission exists where an issue and the law 
relating to it are presented together before proceeding to the next issue. Specific 
submission of issues 1s common where the issues are few and distinct, as occurs where 
a red light, a stop sign, or other simple traffic rule is violated. If, for example, the only 
issue is Whether the defendant entered the intersection on a red light, this question may 
be asked and the jury advised that, if this occurred, the defendant was negligent. 


CR 101.55 Specific law [Rev. 12-1-07] 


No function of instructional administration has received as much attention and 
criticism as that portion relating to the specific law. This is due to the practical 
difficulty of expressing substantive law in the language of the average juror. 


The mystery surrounding such instructions is more readily removed if preliminary 
instructions have been used and the general charge is carefully organized. A clear 
statement of the issues simplifies the preparation, arrangement, and explanation of the 
law. When the issues have been carefully outlined, the law falls logically into a related 
pattern that removes the mystery and provides a reasonable and just solution to each 
issue. A judge who has a clear grasp of the issues is in a position to give instructions 
of specific law that perform their logical and legal function of educating the jury. 


Simple notes on the issues made during the trial are helpful. Each issue should be 
submitted along with the specific law that applies to it. Care should be taken that the 
law is in point and presented in an impartial manner that leaves the jury free to apply 
it to the appropriate issue, according to its findings on the facts. 

The selection of the specific law is a process of research that continues throughout 
the trial, leaving for the final moment the choices that fit the law to the outline of the 
issues. If the issues are accurately segregated and the specific law is readily available, 
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less effort is required to associate the two and assemble the law for the general 
instruction. 


The specific law varies in each case. Certain subjects will reappear with a degree of 
frequency sufficient to justify the use of patterns or standard guides; however, 
individual cases develop issues that require modification of the most perfect statement 
of law. 


The specific case may include any one of the many conceivable areas of substantive 
law. The field of law for the jury is unlimited. Invariably, a similar problem was 
previously presented in another case by another judge. His/her experience and the 
results of that trial will suggest possible instructions, if patterns are not available. 


The trial judge often finds himself/herself in the position of striving for an 
unimpeachable instruction at the cost of not being helpful to the jury. Such instructions 
are given to avoid error and not to enlighten the jury. This approach is unworthy of a 
trial judge and avoids, rather than encourages, definitive decisions by the reviewing 
courts. If trial by jury is to be successful, instructions must be delivered for the jury. 
They should contain everything the jurors need in language they can understand. 
Instructions should also include any reasonable inquiry the jury might make in 
reaching its verdict. McBride, The Art of Instructing the Jury (Supp. 1979), Section 
4.26. 


CR 101.57 Cautionary and advisory instructions [Rev. 12-1-07] 


In addition to the specific law, which varies in each case, the judge must explain the 
nature and the process of the deliberative activity of the jury. Such explanations are 
described as advisory or cautionary mstructions; however, this designation does not 
imply that they are discretionary. They include the common general instructions that 
must be given in every case, such as evidence, credibility, burden of proof, weight of 
the evidence, and the function and duty of the jury. An unlimited number of 
discretionary items are helpful and may be given to meet individual problems 
presented in the trial. Cautions as to prejudice and sympathy are traditionally given. 


Judges include in the basic charge a preliminary statement regarding the moral 
responsibility of the jury to follow the law. This is done by pointing out the separate 
functions of the court and the jury. Jurors are reminded of their sworn duty to accept 
the instructions of the court, and to apply such instructions without injecting their 
personal conception of what the law should be. 


Equally fundamental in telling the jury how to go about its work is a definition of 
the burden of proof and the placement of this burden upon the appropriate party. It 
logically follows that to determine whether this burden has been met, the jury must be 
told what evidence is, and how it should be considered and weighed to arrive at a 
determination on each issue. 


The common general and cautionary instructions are usually the same in all cases. 
They should be delivered early in the general charge unless previously given in 
preliminary instructions. 
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CR 101.59 Verdicts and concluding instructions [Rev. 12-1-07] 


Verdict forms and instructions that accompany them serve a practical purpose of 
emphasizing the issue. The jury must be told how to reach and express its verdict. It 
is imperative that jurors understand how to state their conclusion and to do so on a 
form and in a manner that accurately reflects their judgment on the issues. 


The findings of the jury are expressed in the form of a general verdict and, if 
requested, in interrogatories independent of the verdict. Special verdicts have been 
abolished. 


Criminal cases. In criminal cases the general verdict is used without interrogatories. 
However, such verdicts may be accompanied by special findings to determine issues 
such as aggravating circumstances, a prior conviction, or value of property. 


In the case of a general verdict the court concludes by summarizing what must be 
established for the plaintiff to recover and explains what happens if an issue or fact 1s 
not established. This type of submission is sometimes described as the formula 
method. By their very nature, “iffy” instructions are complicated, confusing, and cause 
for reversal if not impeccably correct. Most judges avoid the formula method by 
instructing the jury on the issues and then separately on the law. This method is easier 
to prepare. Binding instructions that require a verdict for one party or the other, if a 
long list of conditions are established, or if one of a series of issues is not established, 
should be avoided, if possible. They are by nature repetitive and at times argumenta- 
tive. 


It is at times necessary to itemize the specific findings of the jury on the elements 
of damage, consistent with multiple causes of action or separate parties plaintiff. A 
similar breakdown in the verdict from appears in appropriation cases where an issue 
of residual damage arises, or where equipment may be considered a fixture. 


In closing, the court should read and explain verdict forms. Not to do so encourages 
not only mistakes but longer deliberations and requests by the jury for further 
instructions. The final function of providing how-to-do-it instructions relating to the 
verdict includes the customary cautionary instructions, many of which are discretion- 
ary with the court. This includes comments on a fair and just verdict, avoidance of 
prejudice and sympathy, selection and duty of a foreman, conduct during deliberations, 
importance of reaching a verdict, use of the quotient method, and other suggestions 
designed to help the jury to avoid pitfalls or unfortunate experiences in their 
deliberations. 


A compromise or quotient verdict that is reached by a surrender of personal 
convictions as to amount by some members of the jury 1s invalid and will be set aside. 
However, if all the jurors agree upon the amount and accept it as fair and just, it is 
immaterial that it was reached by averaging the amounts furnished by the witnesses. 


When discussing verdicts, care should be used not to imply that the jury must return 
a verdict for the plaintiff or the defendant. This statement, often innocently made, goes 
beyond telling the jury how many must agree to return a verdict. It implies that the jury 
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is compelled to agree in the face of reasonable and conscientious disagreement. Any 
coercive statement that may cause a juror to surrender his/her convictions is improper. 
The court has considerable discretion in suggesting proper motives and methods for 
reaching agreement, but this does not include an improper consideration. The 
statement that the jury must decide for one party or the other is usually no more than 
an unfortunate choice of words. It carries implications that should be avoided. 


Verdict forms. General verdict forms are well established. These consist of findings 
for either the plaintiff or the defendant and an amount in the event either party is 
entitled to recover. The forms become progressively more complicated with counter- 
claims, multiple parties and comparative negligence. The single form of verdict is 
useful in criminal cases. The jury inserts the words, guilty or not guilty, with respect 
to each count in the indictment. If there are lesser offenses, the jury inserts the 
appropriate offense from a list of crimes they may consider. Efforts to reduce the 
volume of possible verdict forms and to simplify their submission to the jury have met 
with success. 


Interrogatories with the verdict. If interrogatories are submitted with a general 
verdict, the jurors should be provided with the law necessary for their response, as well 
as directions for the method to be used in expressing their answer. 


CR 101.61 Written instructions [Rev. 8/6/14] 


Civ. R. 51 and Crim. R. 30 provide: “The court shall reduce its final instructions to 
writing or make an audio, electronic, or other recording of those instructions, provide 
at least one written copy or recording of those instructions to the jury for use during 
deliberations, and preserve those instructions for the record.” 


COMMENT 

The Committee believes that the best practice is for the trial judge to provide 
each juror with an individual, written copy of the final instructions at the time of 
the oral delivery of the instructions so that the jurors can follow along while the 
judge reads the instructions. This more comprehensive practice covers additional 
styles of learning to assist auditory, visual, and tactile learners in understanding the 
instructions. The recommendation applies to final instructions delivered at each 
phase of any trial when the trial is divided into multiple phases. 


CR 101.63 Objections and requests after general instruction /Rev. 12-1-07] 


After the general instruction has been delivered, the judge may again be called upon 
to instruct the jury. The obligation is imposed upon counsel to state specifically any 
objections to the general charge before the jury retires to deliberate; otherwise, error 
may not be assigned to the giving or failure to give an instruction. This rule is 
applicable to civil and criminal cases. 


A party may not assign as error the giving or the failure to give an instruction unless 
the party objects thereto before the jury retires to consider its verdict, stating 
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specifically the matter to which he/she objects and the grounds for his/her objection. 
Opportunity shall be given to make the objection out of the hearing of the jury. Civ.R. 
51 and Crim.R. 30. 


This rule has been firmly and consistently enforced by the reviewing courts. The 
only exception arises under the plain error rule where elements of the crime have been 
omitted and defendant’s right to a fair trial has been denied. State v. Bridgeman (1977), 
51 Ohio App.2d 105; State v. Gideons (1977), 52 Ohio App.2d 70. The supreme court 
indicated that notice of plain error under Crim.R. 52(B) is to be taken with the utmost 
caution under exceptional circumstances and only to prevent a miscarriage of justice. 
State v. Long (1978), 53 Ohio St.2d 91. The waiver rule applies as well in civil cases 
except where an instruction not objected to is so erroneous as to constitute 
fundamental error that seriously affects the basic fairness, integrity or public reputation 
of the judicial process. Yungwirth v. McAvoy (1972), 32 Ohio St.2d 285. Where a 
timely and proper request is denied, a failure to object at the close of the general 
instruction does not constitute a waiver of the earlier error. Presley v. Norwood (1973), 
mim GI sifomsviglteby Alt 


A clear distinction is made between special requests to instruct on the law, which 
must be made “at the close of the evidence or at such earlier time during trial as the 
court reasonably directs,” and objections to the giving or failing to give an instruction 
which must be made before the jury retires. New or additional requests may not be 
made at the conclusion of the general charge. The purpose of the latter provision is to 
call specific error to the attention of the trial judge who may correct the mistake and 
avoid the error by delivering additional instructions, if necessary, before the jury 
retires. 

Prior to the adoption of the rules, many judges inquired at the end of the general 
charge whether counsel desired anything further. Under the rules such an inquiry by 
the court is a formal recognition of the duty of counsel. Absent plain error a negative 
response to this inquiry is a waiver of objection to the final instruction and defeats an 
appeal on the instruction. 


If, as a result of an objection, a mistake or omission is discovered before the jury 
retires, the trial judge should use his/her own language in making the correction. If the 
discovery of error is not made until the jury has commenced its deliberations, the trial 
judge has the inherent authority to recall the jury and provide such correction as he/she 
considers necessary to avoid error. 


GUIDES FOR GENERAL INSTRUCTIONS 
CR 101.65 Define legal terms and expressions /Rev. 12-1-07] 


The oldest rule for any form of communication 1s that the parties define their terms. 
All participating must start with an understanding of the meaning of words that will be 
used. 


This is not to say that the court should define every word. The jury is presumed to 
know the meaning of common words and phrases. The court must define words that 
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have a special or technical meaning in the law as well as those that are not generally 
used. The language of the law contains unfamiliar terms and familiar words used in 
unfamiliar ways. 


Definitions should not be abstracts or excerpts from decisions. They should be clear, 
practical, and related to the facts in each case. If possible, the dictionary and a 
thesaurus should be used rather than law books or law dictionaries. It must always be 
assumed that the jury will accept words in their general application in everyday life. 
If any other meaning is intended it must be expressed. 

(Text continued on page 29) 


(Rel ISS 1CRI-3/2015  Pub.4346) 











(Rel. 1SSICRI-3/2015 Pub.4346) 


i 


29 LAW OF THE INSTRUCTIONS CR 101.65 


Definitions are not easy to prepare because, at times, they become entangled with 
complex questions of law which require a narrow and precise use of words. Once a 
word is defined it acquires a fixed value throughout the charge. It should not be used 
again with a different meaning or implication. It may be used again with the same 
meaning without repeating the definition. 


The use of similar, but not identical, or of synonymous, but different words may be 
harmless to a professional but the practice misleads the average juror. It can provoke 
confusion or prejudice from which there is no escape. The use of multiple definitions 
has the same effect even though legally such definitions mean the same thing and are 
technically correct. The use of several different words or definitions which mean the 
same thing reflects an understanding of the law, represents commendable research, and 
is impervious to attack on appellate review; however, it falls short of the simplicity and 
clarity required for the comprehension of lay persons who infer that different words 
and different definitions are used to convey substantially different ideas. This slow 
process of losing communication with the jury is described as “drifting.” It is an 
unfortunate habit of overly conscientious judges who seek to reach the jury by 
expressing the same thing several times in different ways. If repetition is desired for 
emphasis, it should be accomplished in the same language and in the same words. The 
experience of drafting meaningful language for pattern or standard instructions has 
isolated and reduced this source of confusion in jury instructions. McBride, The Art of 
Instructing the Jury (Supp. 1979), Repetition, Section 5.08; Drafting, Section 10.13. 


Legal terms that have technical significance must be defined and explained. Words 
or terms in common usage should not be explained. Any attempt by the judge to be a 
talking dictionary leads to multiplication of words requirimg more explanations than 
the word or expression being defined. Terms and expressions that convey a clear and 
explicit meaning in ordinary use can be obscured by legal terminology that means the 
same thing. Also, unnecessary explanations can suggest to the jury that the word or 
expression has a legal meaning contrary to its general usage. Unnecessary refinements 
and examples obscure rather than clarify. Olmstead v. Lumbermens Mutual Ins. Co. 
(1970) 2m Ohio St.2d 212. 


Some legal expressions have been so generally accepted that courts have been 
prompted to suggest that they require no explanation. The Supreme Court of Ohio has 
suggested that any amplification of the definition of reasonable doubt contained in 
R.C. 2901.05 is inadvisable. State v. Van Gundy (1992), 64 Ohio St.3d 230. 


The idea intended to be expressed by a simple word can rarely be expressed with 
clarity by another word, and, generally, an attempted definition is misleading and not 
a proper explanation. 


The list of words and expressions that require no definition is long and may surprise 
those who underestimate the jury. The jury consists of ordinarily intelligent persons. 
They must be credited with common sense and an understanding of the English 
language. It is never necessary to explain ordinary words or expressions when they are 
used in the sense in which they are commonly accepted. There is no magic in using 
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mystifying legal terms followed by definitions that translate their meaning. 


It is a better practice and more enlightening to the jury to eliminate as many words 
as possible that require explanation. Too often, judges and lawyers identify rules of law 
by ancient pigeon holes and labels used in scholarly works on jurisprudence. These are 
convenient within the profession, but they require unnecessary definitions and a 
circuitous form of expression to translate them for the jury. The judicial artist avoids 
such labels in favor of clear and simple directions that point out the questions in issue 
and explain how they may be answered. McBride, The Art of Instructing the Jury 
(Supp. 1979), Section 5.04. 


CR 101.67 Logical and consistent development [Rev. 12-1-07] 


No rule of law controls the order or arrangement of the parts of a general instruction; 
however, it is easier for the jury to understand the message if it is assembled in a 
logical sequence and proceeds from one step to the next, as in other forms of literary 
composition. 


An instruction put together without a logical arrangement is difficult to comprehend. 
Where instructions related to a single subject are scattered from beginning to end, the 
average juror cannot collect the fragments and associate them with the appropriate 
issue. 


As indicated earlier, a clear grasp of the specific issues is essential to a successful 
instruction. A precise statement of specific issues opens the door to the appropriate law 
and provides an orderly arrangement for presentation to the jury of the specific law. 


If the instruction is to convey a clear and understandable message, it must be 
organized according to a plan of development that is consistent and logical. If there are 
flaws in the arrangement of the material, major surgery is required to establish order 
out of chaos. The jury should know when one subject has ended and another begun. 
Each subject should build up to the next and make it easier to understand what follows. 


Arrangement is discretionary with the court and is of such a personalized nature that 
the subject is often ignored. Even among judges, there is a sensitivity to suggestions 
that a different arrangement would improve their message. Two persons seldom 
approach a problem from the same point of view or follow the same method to reach 
a solution. There are many approaches and methods that may be followed, any one of 
which is satisfactory if it is consistent and logical in attaining a complete result. 


The attention given to standard instructions necessitated consideration of a method 
of presentation for publication. This problem was given special consideration because 
of the desire to present standard instructions according to a pattern of arrangement that 
would increase the usefulness of the material. 


Research of the charge material by the OJI committee led to an arrangement that 
serves the need for a common method in which to present standard instructions in a 
sequence suitable for trial use. 


This sequence lists common, basic subjects and definitions in a logical arrangement 
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and groups the issues and specific law prior to the concluding remarks. It appeared 
logical to the committee to define terms and general rules before discussing the heart 
of the case. It tends to sustain interest and to avoid premature judgments by jurors. 


To be clear, consistent and logical, related and similar topics must be presented 
together. For example, burden of proof, evidence, and credibility should be grouped in 
the same part of the instruction. Logical arrangement is present if information is 
furnished the jurors in progressive steps that increase their ability to comprehend each 
successive part of the instruction. There is no limit to the variety of arrangements that 
may be found in general instructions. Presentation will vary according to the individual 
style of the judge and, at times, the special requirements of a case. 

The major parts of an instruction should be arranged according to a logical sequence 
designed to prepare the jury for its work, guide it to its problem, and lead it step by 
step through the issues and to an intelligent verdict. 


Transitional expressions. Whatever the arrangement may be, it is important to use 
transitional expressions so that the jury is reasonably prepared to follow and 
understand one point after another. It 1s helpful to indicate before each subject that a 
new topic is to be discussed. For example, it is advisable to say: “Since this is a 
negligence case, it 1S important that you understand the terms negligence and 
contributory negligence”; and “in addition to negligence, the plaintiff must establish 
that negligence was a proximate cause of his injury.” Such expressions should not 
become formal. It is wise to change the pattern of transitional expressions from case 
to case so that they remain fresh and conversational. McBride, The Art of Instructing 
the Jury (Supp. 1979), Section 5.03. 


CR 101.69 Complete, accurate and pertinent /Rev. 12-1-07] 


The duty of the judge to provide a complete general instruction that outlines the 
issues, accurately explains the law on each issue, and furnishes adequate general 
information and advisory help, is one of law. 


The image of the judge during the frontier era as a spectator in a “cracker barrel” 
contest between counsel and the jury as to what the law might be has been abandoned. 
The common-law procedure survived the pressure of the eighteenth century and 
preserves, as a constitutional right, the sovereignty of law over individuals. Rights are 
guaranteed only when the court--not counsel or the jury--defines the law. A failure of 
the judge to instruct the jury on the law and to require the jury to accept the law is a 
denial of a fundamental right to due process. 


When the issues have been outlined with precision, there are a limited number of 
items of specific law in the average case. The balance of the instruction consists of 
conventional subjects that should always be given. An instruction is not complete 
unless each function is adequately covered. Completeness is as important as accuracy. 


The emphasis upon completeness sometimes leads to abstract statements of law that 
are not pertinent to the issues. No matter how correct the statement of law may be, if 
it iS immaterial it serves no purpose and may be prejudicial. 
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An instruction that is complete, accurate, and pertinent must contain the specific law 
applicable to the issues. The specific law may include any one of the many and varied 
aspects of substantive law, the presentation of which are beyond the scope of this 
chapter. McBride, The Art of Instructing the Jury (Supp. 1979), Section 5.02. 


The fewer instructions the better. No instruction should be given unless it is both 
necessary and applicable to the fact situation at hand. The most expressed apprehen- 
sion of members of committees drafting instructions was that a given instruction, or 
some aspect of it, would be error if given where the facts would not justify it, or unless 
given in connection with another. It should not be assumed that any particular 
instruction may be safely given merely because it appears to be a correct statement of 
the law. It must be appropriate to the case and often must be correlated to other 
necessary instructions. 


Whether a general instruction is complete, accurate, and pertinent must be 
determined by the charge as a whole and in connection with the testimony and with 
other portions of the charge bearing upon the same subject matter. If the instruction 
cannot be misunderstood when construed as a whole, a shortcoming in its parts is not 
fatal. However, if the general instruction contains principles of law contradictory or 
inconsistent with each other, it cannot be presumed that the jury followed the correct 
one. Such an error is presumed to be prejudicial. The same may be said of an 
instruction that misleads, confuses, or misdirects the jurors, or diverts their minds from 
the points in dispute with the introduction of issues or law outside the case. The 
introduction of extraneous matters of law or fact is erroneous and at times prejudicial. 


CR 101.71 Ordinary, understandable language [/Rev. 12-1-07] 


The judge undertakes in a few minutes to elevate lay persons to the highest pinnacle 
of sovereign service. It is a grave and difficult responsibility that must be carried out 
in the clear, concise language of the average juror. 

A jury instruction is not a magical incantation, the slightest deviation from which 
will break the spell. The poorest examples are formalistic codes recited by a trial judge 
to please appellate judges. An instruction at its best is a simple communication from 
trial judge to a jury of ordinary people who are entitled to be appraised in terms of its 
net effect. Instructions are to be viewed in this common-sense perspective and not 
through the remote and distorting knothole of a distant appellate fence. Time, Inc. v. 
Hit CI9G7) S38 5a 14, 

The necessity for direct and simple English was emphasized by Judge John M. 
Matthias in the opinion in Bahm v. Pittsburgh & Lake Erie R. Co. (1966), 6 Ohio St.2d 
Toe 


“A court in considering the propriety of any jury instruction must always 
bear in mind that the purpose of the jury instruction is to clarify the issues and 
the jury’s position in the case. It must be remembered that juries are composed 
of ordinary men on the street, not trained grammarians, and that fine 
distinctions in the meaning of words or phrases are not ordinarily recognized 
by the average lay person. Thus, in considering the propriety of any 
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instruction, the meaning of the words used in the instruction must be thought 
of in their common meaning to the lay person and not what such words mean 
to the grammarian or the trained legal mind.” 


The language of legal decisions is not appropriate for this purpose. It is not fair to 
judges of reviewing courts to assume that any comment they make in the course of an 
opinion, written for lawyers and judges, may be isolated and used for a jury 
instruction. Were such a possibility to hover over the writers of case opinions, the 
circumspection that it would require would be unnecessarily burdensome, possibly 
intolerable. Some appellate judges have never instructed a jury and are not familiar 
with the problem of instructions. 


The simplicity of accurate, but conversational, language is attainable by few judges. 
Spontaneous oral delivery may accomplish understanding more readily, but it is 
fraught with the danger of reversal by the reviewing court which considers the printed 
word out of its environment of the trial. A judge who instructs conversationally without 
a prepared script tends to ramble, to weaken his or her statements, and to become 
obscure. Occasional use of conversational language maintains attention; its continued 
use 1s dangerous. 


A more reasonable objective, and one within the reach of all, is the development of 
understandable language. More attention should be devoted to the preparation of 
meaningful language and the art of delivery than to conversational skills. A few 
well-chosen words are more readily received and better remembered than long, loosely 
organized conversation. The power and compelling logic of simple and direct language 
is the most effective tool of any author, judge, or lawyer. 


Latin and other foreign expressions should not be used except in rare situations 
where an explanation is not required. Jurors were advised in a criminal case not to 
read, view or listen to news reports and cautioned that they might be questioned during 
trial to discover if they obeyed this order. “In other words,” said the court, “news 
stories are verboten during the trial.” The jury chuckled, suggesting a degree of 
understanding that was substantiated when they were polled on several occasions. 


Ordinary language requires all the skill of a master and the ingenuity of a 
professional author. It must keep in mind the limited time at the judge’s disposal and 
the tremendous gap he/she must bridge to bring the specific law to the jury. Certainly 
it must be accurate, but if it fails to bridge the gap of understanding, it might as well 
not be given. 


Conversational expressions and appropriate ad libs serve a valuable purpose in 
keeping the circuit open to the jurors’ minds and in sustaining their interest. Such 
techniques should be used even though instructions are prepared in advance of 
delivery. 

All the tricks and suggestions of the professional writer and speaker should be used 
to sustain interest, to introduce major subjects, and to connect the law to the issues; 
they should be avoided, however, when the issues and the law are explained, because 
they may detract from the seriousness of their purpose. While the language of the 
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judge must be intelligible to the jury, it should never fall below generally acceptable 
standards of English or decorum. 


Language is a living thing--shifting, changing, receiving new strength, and different 
meaning in daily use. The language of instructions must be alive in today’s English. 
It must bring the law to life and create jurors who know and feel a share in the living 
law that applies to the controversy submitted to them for solution. 


Unlike the professional writer, the trial judge cannot and should not strive to satisfy 
himself/herself as to the style of his or her message. Style is personal to the author and 
is subservient to comprehension and understanding by the jury. Style is determined by 
the judge, but the opportunity to improve is limited to future cases. Time limitations 
discourage improvement on current charges. Style, wit, and elegant statements, no 
matter how scintillating, can distract from the dignity and clarity that a public trial 
demands. 


While humor has a limited place in the courtroom, there may be times when a lightly 
humorous remark by the judge relieves the tension and encourages a better climate for 
a fair and impartial consideration by the jury. Such instances are infrequent. They 
should never be used at the expense of any person or party. 


Jurors like to know that the judge 1s human. This can be demonstrated by humility, 
friendliness, consideration of others during trial, efficient administration of the 
proceedings, and firm control of the law as it unfolds in the courtroom. McBride, The 
Art of Instructing the Jury (Supp. 1979), Section 5.06. 


CR 101.73 Brevity and repetition /Rev. 12-1-07] 


Brevity reflects clear reasoning and precise speaking or writing. It is a blessing 
acquired by painful and laborious revision. The trial judge does not have a long time 
to prepare his/her instructions. Often, the process of editing can be done only after a 
charge has been delivered. The frequency with which many statements appear in 
instructions, however, justifies continuous efforts to achieve brief and precise language 
for future charges. The criteria for a good instruction 1s not its length but its accuracy, 
its completeness, and its comprehensibility to the jury. 


Certainly brevity is a virtue for which jurors are everlastingly grateful, but brevity 
is not an end in itself. It can, if not expertly accomplished, be a serious fault. The virtue 
in brevity is not in time saved, but in thoughts conveyed. 





No one will deny that an instruction should be as brief as possible, but brevity that 
creates an incomplete, inaccurate or ineffective charge fails to serve the cause of 
justice. True brevity means clear and concise instructions that can be understood. Such 
language reduces the length of the charge but increases its comprehensibility. 


Although it is not prejudicial for the court to give lengthy and involved instructions, 
such practice is not conductive to the best results and has been condemned. Lengthy 
instructions mentally fatigue the jury, cause inattention and confusion, and provide 
little help in reaching a correct verdict. However, a charge that is lengthy, but provides 
a full and impartial outline of the evidence and the law, stated in such plain and explicit 
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language that it is impossible to conceive how a jury could fail to understand it, is not 
erroneous. Long instructions are as unpopular as extended sermons, but are not 
reversed for such similarity. 


Each judge struggles with instructions in his/her own way and with his/her own 
talents. Seldom do two persons think, speak, or write alike. Rare judges are blessed 
with a swift clarity of mind that can expose problems with a conciseness of expression 
that is astonishing. Others are patient in their mental habits; they reach the same result 
after a roundabout method and a detailed explanation. 


The jury has equally diverse abilities to comprehend. The process of their selection 
has a tendency to seat the average. It produces a representative group whose receptive 
capability is so varied that any attempt to seek a single level of communication is a 
mistake. If anything, this level is higher than generally appreciated. 


The intellectually quick judge must extend himself/herself for better reception; the 
intellectually patient, if not verbose, may be more effective. 


As with any form of communication, a change of pace, effectively timed to subject 
matter and necessity, is more apt to receive the constant attention of jurors. Short, 
staccato sentences make a sharp, sudden impression. If continued they lose their 
effectiveness. Long sentences slow the pace and prolong the impact and if continued 
may destroy the message. 


Brevity is not achieved by deletion. It is obtained by clear and logical expressions 
that pierce the mind like a rapier and leave an impression that is sharp and deep. 
Brevity commands attention because it is understood with no effort. Achieving it is as 
demanding upon the speaker as it is refreshing to the audience. 


Repetition. Brevity and repetition are separate problems. No matter how short a 
statement may be, it offends if itis used over and over again. An instruction that is well 
organized will confine each subject and avoid unnecessary reference to it elsewhere. 


The rule against repetition has its exceptions. Repetition is useful as an educational 
tool for the very reason that it adds emphasis to what is said. It is effectively used in 
cautionary instructions relating to the duty and function of the jury. Recess instructions 
are repeated daily, many times during the trial. Since the number of jurors required to 
return a verdict varies, this should be emphasized to relieve jurors from reaching a 
unanimous verdict when it is not required. 


Every general charge contains repetition of words and expressions; less frequent is 
the repetition of definitions and explanations of substantive Jaw. No prejudice is 
encountered unless one subject is given such overwhelming prominence as to 
overshadow others to the point that the jury is misled. 


Repetition is prejudicial only when it takes on a partisan turn and unnecessarily 
emphasizes the law as to one party to the prejudice of the other. The time and number 
of words applied to each party will vary from case to case. Very little need be said of 
a defendant who stands on a general denial and offers very little or no evidence. There 
is no such thing as equal time in testimony or in instructions. Each issue must be fully 
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covered, but it should be fairly and impartially done to avoid conveying any opinion 
of the judge as to the outcome. 

The most common form of repetition exists in expressions referring to the required 
weight of the evidence. The tendency is to repeat such words in connection with all of 
the issues. The burden of proof should be defined and placed upon the proper party or 
issues as a basic part of the charge. It is not necessary to repeat this rule unless the 
burden shifts or is shared by the other party because of his or her defense. 

There are technical expressions which encourage their being stated again and again. 
To the extent that these are merely technical, their repetition is not prejudicial. “The 
greater weight of the evidence” and “beyond a reasonable doubt” have been stated a 
dozen times in one instruction without encountering reversal. However, it is a habit 
that can and should be avoided. 

The growing practice of giving preliminary instructions and the necessity of giving 
others during trial raise the question whether they should be repeated in the final 
charge to the jury. Regardless of what may have been previously given, the final 
instruction must be a complete, unified presentation of all the law essential to the case. 
This does not mean that every earlier instruction must be repeated. If, for example, it 
was optional, cautionary, or related to the limited purpose of testimony, it should not 
be given again. 

Most importantly, there is a difference between careless repetition and intentional 
reiteration. Carelessness is indicated by the unnecessary use of a variety of different 
words, expressions, as well as definitions, all of which mean substantially the same 
thing. This handicap to meaningful instructions promotes drifting of the minds of the 
jurors. It increases, rather than decreases, the gap that must be crossed to convey 
understandably the law necessary for the jury. The presence of this fault suggests that 
the judge has not carefully developed his or her language for clear and precise 
information. It suggests that he or she has collected definitions from different sources 
and accepted them without personally considering exactly what he or she would like 
to say. Careless repetition has none of the advantages that might otherwise be gained 
by repeating selected words or expressions. 


International reiteration serves to drive home a single point by repeating it in 
language so clear and so similar that the jury recognizes it for the second or third time 
and appreciates that this is exactly what the judge means. This form of reiteration of 
important portions of an instruction is useful in oral instructions. It should be used 
sparingly for major points, and then only when it can be done fairly and impartially. 


CR 101.75 Tailor to individual case; special requests [Rev. 12-1-07] 


An abstract instruction is a general statement of law, extracted from a decision, 
from a charge previously used, or from a standard instruction, which either has no 
reference to the circumstances of the case or is not specifically connected with the 
issues. Though a correct general statement, an abstract instruction is accompanied by 
the failure to link the law to the immediate parties or issues. Such failure indicates that 
the trial judge did not go far enough to define the issues and the law in his/her 
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presentation to the jury. Where it is reasonable to conclude that the jury was unable to 
supply this missing link and may have been misled, the judgment will be reversed on 
review. Marietta & Cincinnati RR. Co. v. Picksley (1874), 24 Ohio St. 654; Bradley vy. 
Mansfield Rapid Transit, Inc. (1950), 154 Ohio St. 154; Coal Co. v. Estievenard 
(1895), 53 Ohio St. 43; Kohn v. BLE. Goodrich Co. (1941), 139 Ohio St. 141. An 
instruction must concisely and unambiguously state the law applicable to the case 
before the jury. This is not done by abstract rules or principles which only a legal 
technician could correctly apply. 


Instructions are designed to draw abstract principles of law into the realm of specific 
situations. A refreshing and colorful instruction is one that moves quickly to the 
specific issues. Jurors come to life when specific issues are drawn tightly, and the 
specific law for which they have been waiting is presented. The specific is the crux of 
every lawsuit. The specific is the turning point in every instruction. If simply stated, 
the specific law morally compels jurors to reach a fair and just verdict. It matters little 
how well the jurors comprehend abstract principles of general law. Justice is attained 
by the application of specific law to specific facts. McBride, The Art of Instructing the 
Jury (Supp. 1979), Section 15.05. 


It has been said that standard instructions may be quite helpful, but like all canned 
products they necessarily lack freshness. Old instructions are equally “canned” and 
they are so seasoned and spiced as to be unfit for other occasions. 


Making over an old instruction is like refitting a suit for a different person: it never 
reflects the interest or spirit of a new creation. So many adjustments are required to 
properly outline new issues and explain different law that it is easier to draft a new 
instruction. Old charges carry the inherent danger that they may have been reversed or 
that the reviewing court affirmed on other grounds. 


These dangers and the awkward service that old charges present led to the 
development of standard instructions which can more readily be assembled in new 
instructions. Standard instructions are more valuable as a source because they are 
flexible and readily adaptable for use. They are drafted by committees to conform to 
state law and are kept current with the decisions. 


Caution should be used with old instructions as well as with new patterns. Departure 
from standard language should be carefully considered to avoid an error the committee 
may have uncovered. But deletions and additions are always required to modify and 
adapt any instruction to a particular case. It is important to understand the purpose and 
method of the drafting committee and to tailor the material for individual use. The trial 
judge must recognize the help that is available for his/her use and then to redesign it 
into an original composition for a specific case. 

Standard instructions contain complete statements upon separate subjects. A great 
deal is left to the skill and resourcefulness of the individual in molding them into a 
proper instruction. Patterns can be made fresh, personalized, and brought to life by 
references to the parties and the issues in a particular case. 

The secret of a successful instruction hes in outlining the specific issues and 
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associating each issue with specific legal principles that apply. Any failure to tailor 
standard or other instruction material to the particular case results in abstract 
information which the jury may, or may not, find appropriate to the case. McBride, The 
Art of Instructing the Jury (Supp. 1979), Section 5.10. 


Special requests. Although a request by counsel for law to be included in the general 
instruction is considered in this volume, it is important to note that if the subject matter 
of the request 1s adequately included in the general instruction, no modification need 
be made. If the subject matter of the request is proper and is not adequately and 
properly covered in the language of the general instruction, then such instruction must 
be modified and tailored to the particular case. In the latter event, the addition is not 
delivered separately but is incorporated in its appropriate place as a part of the general 
instruction and is stated in such language as the court selects, consistent with the entire 
instruction. Special requests are usually designed to tailor the law to the particular 
case. The necessity for requests is avoided when the trial judge does the tailoring. 


CR 101.77 Objective, fair and impartial [Rev. 12-1-07] 


Objectivity and impartiality are the essence of judicial responsibility. Jurors have a 
high regard for the position of the judge. They are alert to the slightest appearance or 
suggestion of partiality. Every instruction should be examined carefully to be certain 
that it is fair and accurate, does not infer more than is expressed, and does not suggest 
an opinion on factual issues. 


General instructions must emphasize the specific issues and specific law; however, 
they should avoid giving unnecessary prominence to facts, issues, or law that relate to 
one party or the other. Misplaced emphasis is often evident in formula and 
argumentative instructions. The latter tend to distract the attention of the jury from the 
real issues and suggest an improper significance of other factors. This kind of partiality 
is subtle and unconscious, encouraged in many instances by the nature of the facts, by 
the difficulty experienced in stating the law, or by quotations from decisions not 
couched in language for the jury. 


Partiality is manifested when the instructions take on some form of argument. It is 
the function of counsel to argue the case and present to the utmost the client’s position. 
The inherent danger of instructions containing argument or assumptions of fact may 
take many forms. Some appear to be quite innocent and may have been approved by 
reviewing courts in other cases. 

An argumentative instruction may occur when the court yields to the urging of 
counsel to instruct on issues not in the case. Common illustrations may be found in 
negligence cases. Liability of insurers and sole negligence are rarely proper and are 
pressed to the limit in closing argument for partisan advantage. 

It is common in civil and criminal trials for counsel to create a “red herring” 
question of law or fact, to blame another person, not a party, to distract the jury from 
the issues it must decide. It is human nature for a party to urge responsibility on 
someone else, and to this extent such strategy may be suitable for counsel. But when 
the judge is deceived by partisan strategy and instructs on subjects not in issue or on 
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collateral explorations and arguments of counsel, the judge abandons a judicial 
position of impartiality and collaborates with one party to the prejudice of another. 


Most judges realize the weight of their last words upon the jury and taper off their 
general instructions with cautionary information, directions as to the form of the 
verdict, and the concurrence of agreement required. This creates a balanced instruction 
that does not give either party the benefit of the last words. 


Error or prejudice may not be predicated upon the mere fact that there are more 
references in the instruction to one party or the other. The references to each party and 
their legal rights are controlled by the nature of the evidence and the extent to which 
the law must be developed. It is more difficult and requires more time to present a 
plaintiffs position than a defendant's, particularly if the latter has no basis for 
affirmative relief. 


At the conclusion of the general instructions, counsel is required to make objections 
thereto or risk a waiver thereof. This is a delicate moment in the trial when the jury 
is impatient with any delay. Because the rule requires objections to be made out of the 
hearing of the jury, the safer practice is to have a conference on the record outside the 
presence of the jury before concluding the instruction. This point in the charge may be 
signaled by an inquiry from the court whether counsel have anything further. If so, a 
brief recess provides the fairest opportunity to register objections, make corrections, 
and complete the record. Last-minute communications before the jury, even if out of 
their hearing, place a complaining lawyer in an embarrassing position. If the final 
objection raises no new matter, many judges permit counsel to perfect the record after 
the jury retires. This practice is satisfactory if the court is certain there is no possible 
error. 

A trial judge should make every effort to ensure that each instruction and the manner 
in which it is delivered is objective, fair, and impartial. McBride, The Art of Instructing 
the Jury (Supp. 1979), Section 5.05. 


CR 101.79 Deliver effectively /Rev. 12-1-67] 


Efforts to develop and improve meaningful instructions are wasted if the charge is 
read in a dull, listless manner. The effectiveness of any oral instruction is lost if effort 
is not applied to its delivery. 


There is a tendency by judges to minimize the importance of artistic skill in delivery. 
The reading of instructions often becomes a routine and unpleasant ritual that displays 
no concern for the appellate court, a lack of interest by the judge, and no consideration 
for the jury. This attitude is contagious. It causes a similar lack of interest, if not a lack 
of comprehension, by the jury. 


The manner in which an instruction is read is fully as important as the text. The trial 
judge is in the position of a teacher whose purpose is to educate jurors in an effective 
way to enable them, of their own will and judgment, to arrive at a just verdict. Because 
the law requires a high degree of technical accuracy and, of necessity, certain words 
must be used that are not generally familiar to laymen, instructions are not easily 
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understood. The monotonous reading aloud, especially that droning, lifeless reading 
that all trial lawyers have heard, cannot be expected to instruct or interest the jurors in 
the law. Proper instruction depends upon diction, inflection, enunciation, and mean- 
ingful expression. 


Interest in delivery must be sustained throughout the charge and not confined to one 
side of a case. The emphasis or lack of emphasis in the judge’s voice could be 
perceived by the jury as an indication of the judge’s view as to which party is entitled 
to a verdict. 


Jurors conscientiously seek a fair decision. They experience for the first time in their 
lives the awesome feeling shared by those who sit in judgment. Although they are 
bolstered by a group decision, they rely upon the advice provided by the court. 


Jurors are highly receptive to implications that may be conveyed by a movement of 
the body or a modulation of the voice. At the time of delivery the judge has an opinion 
of the proper result and of the particular law or fact that should be decisive. An 
unconscious degree of effort or sincerity can be detected when a certain portion of the 
instruction is delivered. This stronger effort or feeling sometimes comes across to the 
jury, but is not apparent in the printed record. Other forms of misplaced eloquence can 
influence the verdict. 


A lack of confidence in delivery or being self-conscious could cause a judge to slip 
into the habit of an even, monotonous tone that convincingly establishes impartiality 
and lack of interest in the outcome. 


This is unfortunate. The judge should never become so timid or cautious that his or 
her delivery lacks life and interest. It is important that every part of the charge be 
delivered with feeling and effectiveness. A judge’s delivery should reflect confidence 
in the law and the ability of the jury to comprehend the same and to discharge their 
duties. 


The art of delivery is inextricably associated with skill of arrangement. Speech and 
writing, like music, should begin quietly with close attention to details. It should rise 
and fall to maintain interest and attention until it swells to a climactic point and then 
ebbs to a formal close. Each side should be represented in each portion of the 
instruction so that it reflects the conflict of facts and provides the law which leads to 
the solution and a victory for justice. An instruction so arranged seldom discloses the 
opinion of the judge. It furnishes few opportunities for unconscious emphasis for either 
side 

An arrangement of material suitable for this style of delivery is one that begins 
generally with basic information and definitions; proceeds to outline the issues created 
by the conflict of facts; supplies the law as to the rights and duties of each party; and 
closes with details necessary for the verdict. 


Each performance is a new case with new parties and new jurors. To jurors this is 
a fresh and bewildering experience. Every judge--new or experienced--works with a 
fresh jury. Even though the judge may have explained the same point in a thousand 
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cases, the instructions in each case must be approached with the same attention to 
detail and delivery. 


Instructions should be delivered in a strong, clear voice and in a serious but friendly 
tone. They should be directed to the members of the jury. Use of the pronoun “you” 
is recommended. For this purpose the presence of the lawyers and spectators should 
be ignored. One practice is to move the chair at the bench closer to the jury to 
dramatize the importance of the message and of the persons to whom it is delivered. 
Some judges do not permit spectators to enter or leave while they are delivering their 
instructions. 


Because most instructions are written or at least generally prepared in advance, it is 
well to develop the ability of reading, but not appearing to read, so that the message 
is accurate but exudes the appearance of oral delivery. 

A hidden teleprompter is an innovation not lightly to be ignored; however, for 
economic reasons, triple spacing and large type are a feasible substitute. Large, 
readable type with generous spacing of lines is a convenience in reading an instruction. 
Elite type and close spacing should be avoided. McBride, The Art of Instructing the 
Jury (Supp. 1979), Section 5.09. 


CR 101.81 Language and style /Rev. 12-1-07] 


If a general instruction is clear, complete, and accurate, the language and style of the 
trial judge are legally immaterial. On review, a general instruction is tested only for 
technical accuracy. No consideration is given to the effectiveness of the charge in oral 
delivery or the extent to which it developed the interest and comprehension of the jury. 
The writers of a few opinions have gone out of their way to stress that the language 
used must be directed to lay persons and that color and interest should be maintained; 
however, as with all forms of communication, finding language suitable for clear 
expression and comprehension by the jury is a difficult assignment. Time restrictions 
impose another handicap upon the trial judge who may have little opportunity to revise 
and edit instructions. The opportunity to do so is one of the advantages of standard 
instructions. 

However, the final instruction is exclusively for the benefit of the jurors. The trial 
judge must communicate precisely what the jurors want and need to know to reach a 
fair and just verdict. To capture and maintain the interest of jurors the judge should use 
all the tools of oral communication to ensure understanding and comprehension of the 
specific problem and the specific law. 

This is a demanding obligation that sets the trial judge apart from all other members 
of the bench. In the area of language and style, the trial judge has a wide discretion to 
adopt the skills of authors of the written and spoken word to give drama to the law and 
“bring it home” to the jury. This is not to suggest an elegant style or the use of 
fastidious words. Instructing a jury is a practical, not a fine art; it yields to its function 
of simple, oral communication addressed to laymen and requires a freshness of 
language evident in ordinary conversation. 


Oral communication invites phonetic problems not apparent in the printed word. 


(ReLOSS2CRI-11/2008 Pub.4346) 


CR 101.83 OHIO JURY INSTRUCTIONS—CRIMINAL 42 


These occur in different words that sound alike and in prefixes that reverse the 
meaning of the word. A common example is “a proximate cause” and “approximate 
cause.” Another is “in voluntary” and “involuntary.” Many words have phonetic 


similarities that encourage undetected mistakes. 


There are of necessity many parts of a general instruction in which maintaining 
interest and freshness is difficult, and it must be accepted that jurors are hearing this 
information for the first time. This delivery should respond to their needs and not 
reflect the familiarity of the court with the subjects discussed. 

The critical point in every general instruction is the presentation of the issues and 
the specific law. The specific is the turning point in every lawsuit. A refreshing 
instruction is one that moves quickly to the specific and, if simply and concisely stated, 
morally compels jurors to reach a fair and just verdict. 


A judge speaks to the jury. He/she writes for the reviewing court. This dual function 
demands the avoidance of mistakes incident to impromptu composition and eliminates 
the flexibility of extemporaneous presentation. Because nearly every general mstruc- 
tion is written in advance and read to the jury, it is important that the words used be 
clear, meaningful, and sometimes conversational. The ability to write general 
instructions in clear and eloquent language, suitable for oral delivery and quick 
comprehension, is the test of a good trial judge. 


Each judge must draw upon his/her own resources and experience. Each instruction 
will vary according to the individual, to the case and to the time available for its 
preparation. The oral delivery of instructions justifies resorting to the best and most 
effective use of language available. Every instruction is a test of the skill of the judge, 
a test which is not graded in points or personal success, but by justice between the 
parties. McBride, The Art of Instructing the Jury (Supp. 1979), Chapter 15. 


INSTRUCTIONS DURING DELIBERATIONS 


CR 101.83 During deliberations /Rev. 12-1-07] 


Once the jury commences to deliberate on a verdict, the procedure outlined in the 
rules for requests and objections to the general instruction has no application. At this 
late stage of the trial, the delivery of further instructions rests in the inherent power of 
the court whenever the circumstances or the ends of justice require it. Further 
instructions may be initiated by the court, by the request of counsel, or by the jury. As 
has been repeatedly pointed out in this chapter, the trial judge has the inherent power 
to control the trial and the law. 


Any communication by the court to the jury must be delivered in open court and in 
the presence of counsel and the parties. Counsel and the parties must remain available 
or within quick recall by the court. Although notice to the parties and counsel is 
necessary, the reasonable time for further instructions during deliberations is consid- 
erably reduced by the circumstances and should be measured by minutes and not by 
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hours. A secret communication after the jury begins deliberations is error and, absent 
affirmative evidence to the contrary, cannot be said to be harmless. An instruction in 
the absence of the parties and without affording them an opportunity either to be 
present or to make a timely record of objection constitutes error of a serious 
magnitude. Fillippon v. Albion Vein Slate Co. (1919), 250 U.S. 76; Krieger’s Cleaners 
& Dyers, Inc. v. Benner (1931), 123 Ohio St. 482; Hrovat v. Cleveland Ry. Co. (1932), 
125 Ohio St. 67; State v. Grisafulli (1939), 135 Ohio St. 87. If after reasonable notice 
counsel fails to appear, additional instructions may be delivered in his/her absence. 
Campbell v. Beckett (1858), 8 Ohio St. 210. 


Despite efforts to settle questions regarding instructions before deliberations 
commence, the trial judge should recall the jury after it has retired to correct errors and 
omissions or to clear up ambiguities that come to the court’s attention. The trial judge 
bears the ultimate responsibility for the accuracy and completeness of his or her 
instructions, and has the obligation to correct any serious mistake. If an error of law 
is discovered, the duty to correct it is mandatory and a failure to do so a clear abuse 
of discretion. The discharge of the jury’s responsibility for reaching conclusions from 
the testimony is dependent upon the judge’s duty to furnish the guidance required by 
means of a correct, lucid statement of the law relevant to the problem presented. 
Sometimes a re-reading of the applicable portion of the final instruction is sufficient; 
however, if the language originally delivered is incomplete, confusing, or does not 
directly respond to the problem, a perfunctory re-reading of the very instruction which 
led to the difficulty does not meet the duty of the trial judge. 

The trial judge is the legal advisor of the jury. Disclosure within the final 
instructions of this duty of the court and of the nght of the jury to request a further 
explanation of the law would go a long way to improve the instructional administration 
of justice and to dispel the lingering doubt that jurors might not understand the law. 

Questions by the Jury. When the jury exposes a problem by its questions to the 
court, the trial judge should clear it away promptly and accurately. Although questions 
by the jury may be made in open court, the better practice is to request that inquiries 
be made in writing. This provides an opportunity for a conference on the question with 
the attorneys before delivering the response. At times, questions by the jury are not 
clear, in which event a cautious dialogue in open court by the judge and the foreperson 
may disclose the problem. 

Requests by the jury for additional facts or for a repetition of testimony should be 
considered carefully by the court and counsel. Factual matters in the record are 
exclusively within the province of the jury. In this area the judge may not provide 
additional information, and may not express opmions concerning what the jury has 
heard. Although the judge may review the testimony, the requirement that it be done 
fairly and impartially 1s frequently impossible and never free from objection. A better 
practice 1s to have the jurors indicate precisely the witness and testimony to which they 
refer and the object of their inquiry. Once this is determined, portions of the testimony 
of such witness or witnesses on the subject may be read to the jury. Counsel for each 
party should be given the opportunity to locate the appropriate evidence relating to the 
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question. There is no reason why jurors should not be permitted to refresh their 
recollection of the testimony. Reading all appropriate portions of the record ensures 
that this is accomplished fairly and impartially. McBride, The Art of Instructing the 
Jury (Supp. 1979), Section 3.53. 


VERDICT AND DISCHARGE INSTRUCTIONS 


CR 101.85 Accepting the verdict /Rev. 12-1-07] 


A verdict is the culmination of all the efforts at trial, and although usually brief and 
succinct, this final instrument deserves a careful inspection to ensure that it is 
complete, accurate, and properly endorsed. If the verdict is indefinite, incomplete, or 
ambiguous, it is the duty of the judge to clear up the ambiguity and, if necessary, to 
instruct the jury to resume deliberations for that purpose. The verdict must be complete 
and cannot be bolstered by reference to pleadings, evidence, or instructions of the 
court. 


Even where there is a ministerial defect and the intent expressed in the verdict is 
obvious to the court, the safer practice is to question the foreman and secure the 
approval of the jury to any change in the verdict by the court. This may be done by 
anew verdict form or an amendment to the original. 


If it appears that the verdict is genuinely defective, incomplete, or does not reflect 
the resolution of the issues or the intent of the jury, the verdict should be rejected and 
the jury required to continue its deliberations with such additional mstructions as are 
appropriate to the situation. Jurors should be given every opportunity under appropri- 
ate instructions to amend or correct their verdict in either form or substance before 
being discharged. Barnes v. Prince (1974), 41 Ohio App.2d 244. 


With interrogatories. When a general verdict is accompanied by interrogatories, 
neither instrument should be accepted nor the jury discharged until adequate time is 
taken, in the absence of the jury, to determine that the responses to the interrogatories 
are not inconsistent with the verdict. The slightest mistake at this point is certain to 
become a major issue on appeal. Any ambiguity or inconsistency must be resolved by 
the jury. In this respect, Civ.R. 49 expressly authorizes the trial judge to require further 
consideration by the jury of its answers to the interrogatories and its verdict. 


When requiring further deliberations, the judge should apprise the jurors of the 
subject of their further consideration and the law applicable to it without, however, 
conveying any impression or opinion on the conclusion they should reach. 


Unique problems will arise in conjunction with a narrative response question on 
which the jurors will not understand what is expected of them in the absence of explicit 
instructions requiring them to recite the facts and circumstances which they find 
existed. Where the jurors have a duty to recite “in what respects” a defendant failed to 
use ordinary care, they should be instructed to report each fact or circumstance that 
they find constituted a failure of due care. 
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CR 101.87 Discharge Instructions /Rev. 12-1-07] 


After the verdict is accepted and before discharging the jury, it is proper to thank the 
jurors for their public service, advise them on arrangements for ensuring payment for 
their services, lift restrictions imposed upon them during trial, and instruct them on 
their personal rights with reference to inquiries by counsel, the press, or others 
concerning their deliberations. [If the same jurors are to be used in another case, the 
safer practice is to restrict all inquiries and conversations. If jurors are discharged from 
further duty, they are entitled to know that they may not be compelled to respond to 
questioning by anyone except by direction of the court. Jurors are not experienced in 
the consequences of their public service. The least the court should do is to apprise 
them of their right of privacy and of the unpleasant possibilities if they choose to 
reveal subjects buried in the secrecy of their deliberations. The necessity for 
informational instructions in this area varies with the circumstances, parties, and 
counsel in each case. 

Comment by the court to the jurors on the nature of the verdict is a temptation to 
be resisted. Praise or criticism for the verdict reached is unnecessary, and although the 
opinion of the trial judge may give some satisfaction to those who served, it frequently 
becomes a matter of public delight, disappointment, or frustration within the judicial 
system. Such comment is also inappropriate if the same jurors are to be assigned to 
other cases or if the comment is made primarily for incidental personal benefit to the 
trial judge. 


This moment of discharge presents an opportunity for conversation with the jury 
concerning the effectiveness of the instructions; however, this has inherent dangers. A 
verdict does not terminate the duty of the trial judge. The practice of the court 
conducting discussions with jurors is not condoned if the information discovered is, or 
may be, used as a basis for subsequent rulings on post-trial proceedings. Such 
discussions may so taint the exercise of future discretion that it is impossible for a 
reviewing court to determine the basis for the trial yudge’s decision. The practice of 
fraternizing with jurors after the verdict may give the impression that the judge was 
improperly influenced on post-trial rulings. Rohde v. Farmer (1970), 23 Ohio St.2d 82. 
McBride, The Art of Instructing the Jury (Supp. 1979), Section 3.68. 
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Chapter CR 201 


CHECKLISTS 


CR 201.01 Trial outline/checklist for felony cases /Rev. 9-11-10] 
CR 201.01 Trial outline/checklist for felony cases [/Rev. 9-11-10] 


COMMENT 


The following trial outline for presentation of standard instructions is provided 
as an example trial judges may wish to consider and modify as appropriate. 


(Insert date of trial) Trial — (Jury) (Bench) 
Filed: Unsert date filed) 
Case No. Unsert case number) 

3 Offense date: (nsert date of offense) 





PARTIES 
(Insert names of parties) 
ATTORNEYS 
Unsert names of attorneys) 
Pleadings 
Indictment 
Arraignment 
: Set status conference, final pre-trial and trial dates. (The trial must be 


set within the statutory time limits for trial. The time the defendant is in jail is tripled.) 
Preliminary Matters (case specific for pre-trial conference w/ attorneys) 
Set all motions for hearing 
Compare the indictment to the R.C. section 
Make checklist of the elements of the crime charged in the indictment 
Plea possibilities 
Anticipated length of trial 


Trial day time schedules (e.g., daily start and end times, recesses) 
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Use of electronic devices 

Rules on voir dire 

Stipulations 

Witness lists; people at the trial tables 


—_________ Exhibits — mark and exchange (e.g., numbers for plaintiffs, letters for 

defendants) 
Judicial preferences (e.g., objections procedure, approaching/ 

instructing, podium use, witnesses, side bars, proffers, note-taking/questions by jury) 

Proposed jury instructions — timing and content (Inform counsel if they 
have requested jury charges they must be filed in writing prior to final argument) 

Pre-trial motions (e.g., in limine, separation of witnesses) 

Neutral judicial fact statement for voir dire 
______——-«»&Discussion of anticipated procedural, evidential, and legal disputes 
(e.g., use of demonstrative evidence, equipment needs) 

____:—«C#@Procedural issues involving multiple parties (e.g., peremptory chal- 
lenges, order of participation in questioning, opening statement, final argument) 

Videotape deposition procedure (rulings on the record prior to 
presentation) 

Attorney questions/concerns 

Media issues/concerns 
Pre-Trial Record — In open court, no jury (anything that the court or counsel want on 
the record) 

Discuss the Rule 11 (F) plea negotiations, then place them on the 
record 
Trial Record 


Jury Selection and Admonitions 


Preliminary Jury Instructions — Optional common instructions may be 
given prior to the presentation of evidence to assist the jurors in their role as 
fact-finders, as they listen to and consider the evidence in areas of the weight of the 
evidence, utilization of instructions, impartiality, attorney conduct, objections and 
rulings, credibility of witnesses, burdens of proof, forms of testimony, note-taking, and 
juror questions during trial. 

Opening Statements — Opening statements of counsel are concise and 
orderly descriptions of each side’s claims and defenses and the evidence counsel 
expect to produce in support of those claims and defenses. They are not evidence. Each 
side will have the opportunity to address the jury. 


Taking of Evidence 
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Pre-charge Conference (review final instructions w/attorneys with final 
decisions on the record) 





Final Arguments — Final arguments of counsel are opportunities for 
each side’s attorney(s) to summarize the evidence and argue their client’s respective 
positions. The arguments are not evidence. The state will address the jury first and last. 

Final Jury Instructions — These are complete instructions regarding all 
the law and procedure needed by the jury to reach its verdict, including, generally, all 
applicable preliminary instructions as well as instructions regarding applicable 
substantive law, deliberation, and verdict. Commonly, final instructions are given in 
the following order: (1) general instructions, (2) disputed issues instructions, and (3) 
deliberations instructions. 


Alternate jurors — If any, excused or held pursuant to rule. 
pee Jeliberauons 
Verdict 


Discharge Instruction 
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Chapter CR 203 


SELECTING THE JURY: SAMPLE 
INSTRUCTIONS 


CR 203.01 Welcoming remarks /Rey. 10-23-10] 
CR 203.03 Voir dire questions: sample instruction /Rev. 10-23-10] 


CR 203.01 Welcoming remarks /Rev. 10-23-10] 


COMMENT 


The judge should take this opportunity to introduce himself/herself and the court 
staff. The judge should address a cellular telephone use policy or other rules unique 
to that judge’s courtroom. The judge may explain the purpose of juries as an 
essential element of the American justice system. It is also an opportunity to 
acknowledge the public service of the jurors or prospective jurors. 


1. INTRODUCTIONS. For the record, this is (insert case number), entitled State of 
Ohio versus (insert name of defendant). 


Appearing on behalf of the defendant is Attorney (insert name of attorney). Would you 
rise, please, and introduce yourself and your client to the jury? 


Representing the State of Ohio is Attorney (insert name of attorney). Would you rise, 
please, and introduce yourself to the jury? 


2. CHARGE(S). Unsert brief synopsis of the charge[s]). 1 will explain the elements 
to you in more detail at a later time. 


CR 203.03 Voir dire questions: sample instruction /Rev. 10-23-10] 


COMMENT 


This is one commonly used approach to voir dire. There are other acceptable 
approaches that the trial judge may wish to explore. 


1. ADMINISTRATION OF OATH. If you would all please rise. 
(Oath to venire then administered by Judge or clerk of courts.) 
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Be seated, please. 
2. JUDGE’S VOIR DIRE. 


(A) ROLE OF A JUROR. The State of Ohio and the defendant are entitled to 
jurors who will approach this case with open minds and agree to keep their minds 
open until a verdict has been reached. Jurors must be as free as humanly possible 
from any bias, prejudice, or sympathy and not influenced by any preconceived ideas 
as to the law in this case or the facts in this case. Although you’re all undoubtedly 
qualified to serve as jurors there may be something about this particular case that 
would make it difficult for you to serve. 


A trial starts with the selection of a jury. As prospective jurors you will be 
questioned to determine your qualifications in this specific case. Our purpose is to 
obtain a fair and impartial jury. Because this is an important part of the trial you’re 
required to be sworn before questions are asked of you. 





At this time both the court and counsel will question you. These questions are not 
designed to pry into your personal affairs but are to discover whether you have any 
knowledge of this case, whether you have any preconceived opinion you cannot set 
aside, or whether you have any experience that might cause you to identify with the 
State of Ohio or the defendant in this case. If any question needs to be answered in 
private, please indicate that to the court and we will talk to you individually. 


Again, ladies and gentlemen, I have a few questions I will ask you. These 
questions are not designed to pry into your personal life or in any way embarrass 
you. This is merely our method of trying to select a jury that will be fair and 
impartial to both sides. 





I want to address a few questions to you as a panel, and then I will call the first 
twelve jurors. They will be seated in the jury box, and we will address our questions 
to these twelve jurors; however, I ask the people in the back to listen carefully. If 
someone is excused, you may be asked to take that person’s place and asked to 
answer any questions that you were asked. 


(B) JUDGE’S QUESTIONS TO JURY. 


(1) Do you all speak the English language? 





(2) Are all of you residents of (insert name of county) County? 


(3) Do any of you have any physical problems that will make it difficult for you 
to sit here approximately a day? 


(4) Would serving as a juror cause a financial hardship for any of you? 
(Now the judge should call the first twelve jurors.) 


(5) Have any of you been convicted of a felony offense? (The preferred practice 
is to include this question in a written questionnatre. ) 


(6) Do any of you have any legal business pending with the attorneys in this case 
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ay 


or with Prosecuting Attorney (insert name of prosecuting attorney)? Do any of 
you have any legal business pending with Mr. or Ms. (insert name of defendant's 
attorney) representing (insert name of defendant)? 


(7) The defendant in this case 1s (insert name of defendant). Do any of you know 
the defendant or are related to him/her by blood? 


(8) Would those of you who have served on a jury please raise your hands? (Have 
each juror explain what type of case in which he/she was a juror. The judge 
should not ask jurors about their prior deliberations or verdict[s].) 


(9) Are any of you prejudiced against or biased toward the State of Ohio or the 
defendant in this case? 


(10) Do you know or are you related to any juror on this panel? 


(11) This is a case of (insert type of offense). Have any of you or your family been 
charged with (describe similar type of offense) or have any of you ever been a 
victim of (describe similar type of offense)? 


(12) It is your duty to follow the law and instructions as I give them to you, 
regardless of whether you agree. Will each of you do this? 


ATTORNEYS’ VOIR DIRE. 


(A) (At sidebar, the court can ask the attorneys whether there are additional 
questions they wish the court to ask of the jury.) 


(B) (The trial judge must permit counsel to supplement the judge’s examination of 
the prospective jurors. The scope of such additional questions or supplemental 
examination shall be within reasonable limits prescribed by the trial judge in 
his/her sound discretion.) 


4. CHALLENGES FOR CAUSE. (The court should ask counsel for each party to 
exercise any challenges for cause that have not been agreed upon or have not been 
ordered by the court.) 


a. 


PEREMPTORY CHALLENGES. The next stage of voir dire involves peremptory 


challenges. Each side may excuse a limited number of jurors without giving any 
reason. (Af this point, the court calls on each side, alternately, to exercise any 
peremptory challenges.) 


6. 
juror ts seated, the court should ask him/her the following questions.) 


REPLACEMENT JURORS AFTER CHALLENGE. (When a new prospective 


(A) Have you heard the questions by the court and counsel and the answers by the 
other prospective jurors? 


(B) Is there anything that comes to mind as a result of those questions that you 
should bring to the court’s attention or any reason why you cannot be a fair and 
impartial juror? Ut may be wise to revisit individual areas of inquiry to refresh the 
prospective juror’s recollection.) 
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(C) Can you think of any reason why you might not be able to listen to the evidence 
in this case fairly or why you should not be on this jury? 


(D) (The court should let counsel inquire of the replacement juror.) 


7. ALTERNATE JURORS. (Depending on the anticipated length of the trial or type 
of case, the trial judge will determine the number of alternate jurors, up to a maximum 
of six, and select them one at a time.) 


8. | ADMINISTER CHE OATH TOLER TUR Sey PE Ee DG OR Es KG ie 
COURTS. Do you swear or affirm that you will diligently inquire into and 
carefully deliberate all matters between the State of Ohio and (insert name of 
defendant)? Do you swear or affirm you will do this to the best of your skill and 
understanding, without bias or prejudice? (So help you God) (This you do as you shall 
answer under the pains and penalties of perjury). If so say I do (swear) (affirm). (The 
bailiff is not statutorily authorized to administer the oath to the jury. R.C. 2945.28.) 


9. DISMISSAL OF REMAINING PANEL. (At this point, excuse the remaining 
members of the venire and instruct them regarding future reporting requirements.) 
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Chapter CR 205 


PRELIMINARY INSTRUCTIONS: 
SAMPLE INSTRUCTIONS 


CR 205.01 Preliminary instructions: sample instruction /Rev. 6/7/14] 
CR 205.03 Admonitions to the jury: sample instruction /Rev. 8-15-12] 
CR 205.05 Recess instructions: sample instruction /Rey. 10-23-10] 


CR 205.01 Preliminary instructions: sample instruction /Rev. 6/7/14] 


i. 


GENERAL. Before we begin the trial, I will provide preliminary instructions. 
(Use appropriate alternative) 


(A) TESTIMONIAL EVIDENCE. The case before you began with the filing of 
a/an (indictment) (complaint). The (indictment) (complaint) informs the defendant 
that he/she has been charged with a crime. You may not consider the fact that it was 
filed for any purpose. A plea of not guilty is a denial of the charge and puts at issue 
all of the essential elements of the crime charged in the (indictment) (complaint). 
The defendant is charged in a/an (indictment) (complaint) with (describe offense). 
I will explain the elements to you in more detail at a later time. 


(or) 


(B) INDICTMENT WITH SPECIFICATIONS). The case before you began with 
the filing of an indictment. The indictment informs the defendant that he/she has 
been charged with a crime. A specification(s) has/have also been filed. A 
specification is an additional finding made by the Grand Jury arising out of the facts 
of the crime charged in the indictment. You may not consider the fact that the 
indictment and specification(s) were filed for any purpose. A plea of not guilty is a 
denial of the charge in the indictment and the specification(s) and puts in issue all 
of the essential elements charged in the indictment and specification(s). I will 
explain the elements to you in more detail at a later time. 


2. PRESUMPTION OF INNOCENCE. This is a criminal case, and in a criminal case 
the defendant is presumed not guilty until his or her guilt is established beyond a 
reasonable doubt. The defendant must be acquitted unless the state presents evidence 
that convinces you beyond a reasonable doubt of every essential element of the crime 
charged in the (indictment) (complaint). 


3: 


REASONABLE DOUBT. Reasonable doubt is present when, after you have 


carefully considered and compared all the evidence, you cannot say you are firmly 
convinced of the truth of the charge. It is doubt based on reason and common sense. 
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Reasonable doubt is not mere possible doubt, because everything relating to human 
affairs or depending on moral evidence is open to some possible or imaginary doubt. 


Proof beyond a reasonable doubt is proof of such character that an ordinary person 
would be willing to rely and act upon it in the most important of the person’s own 
affairs. 

4. TRIAL PROCEDURE. Many people get an impression of how a trial works from 


watching television. In this trial we will not be finished in one hour and the trial will 
not be as dramatic as what you see on television. 


A trial proceeds in a certain order. You have completed the first stage of selecting 
a jury called voir dire. The second stage of a trial includes opening statements. 
Opening statements are not evidence but are merely designed to assist the jury in 
evaluating the evidence. 


Compare this trial to a jigsaw puzzle. You look at the cover of the box and you will 
see what the puzzle should look like when it is complete. That is what an opening 
statement should do. The opening statement should give you an overall picture of what 
each side thinks the evidence will be. An opening statement is designed to assist you; 
it is not evidence. 


The State will first present evidence to you and at the close of its case, the defense 
has a right to present evidence to you, if it chooses to do so. If the defense does not 
present any evidence, you may not consider that for any purpose. If the defense does 
present evidence, the State may present rebuttal evidence. 


After you have heard all of the evidence, each side will have a chance to give 
closing arguments. Closing arguments are designed to give you the attorneys’ views 
of what they think their evidence has shown. Closing arguments are not evidence and 
are merely designed to assist you in evaluating that evidence. 


5. EVIDENCE. There are two types of evidence: direct and circumstantial. The 
classic example of direct and circumstantial evidence is if a jury must decide whether 
a hypothetical boy named Johnny ate a piece of cherry pie. If a person walked into the 
kitchen and saw Johnny eating the pie, that would be direct evidence that he ate the 
pie. If a person walked in and saw Johnny with an empty pie plate in his hand, cherry 
pie around his mouth, and a smile on his face, that would be circumstantial evidence 
that he ate the pie. 


There are four varieties or manners in which evidence will be introduced at trial: 
testimonial evidence, real or demonstrative evidence, stipulation, and facts as a matter 
of law. 


(A) TESTIMONIAL EVIDENCE. Most of the evidence presented is testimonial 
evidence. That is where a witness will take the stand, be administered an oath and 
testify to facts that he or she has seen or heard, or may have specialized knowledge 
about. It is for you to decide the credibility of witnesses and the weight to give their 
testimony. 


In making these decisions, you will apply the tests of truthfulness that you apply 
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in your daily lives. These tests include the appearance of each witness on the stand; 
the witness’ manner of testifying; the reasonableness of the testimony; the 
Opportunity the witness had to see, hear, and know the things about which he or she 
testified; the witness’ accuracy of memory, frankness or lack of it, intelligence, 
interest, and bias, if any; together with all the facts and circumstances surrounding 
the testimony. In applying these tests you will assign to the testimony of each 
witness such weight as you deem proper. 


You are not required to believe the testimony of any witness simply because the 
testimony was given under oath. You may believe or disbelieve all or any part of the 
testimony of any witness. 


(B) REAL OR DEMONSTRATIVE EVIDENCE. The second variety of evidence 
you will hear or see is called real or demonstrative evidence. This is something 
tangible such as a photograph or another object. If this kind of evidence is admitted 
in this case, you may be allowed to take it into the jury room and give it whatever 
weight you'll want to give it. 

(C) STIPULATION. The third variety of evidence is a stipulation. A stipulation is 
an agreement by both sides that a certain fact is true or that a witness would testify 
as to certain facts or opinions. 


(D) FACTS AS A MATTER OF LAW. The fourth variety of evidence is facts that, 
as a matter of law, you are required to accept as true. Again, I will tell you that 
during the trial if it is presented. 


6. JUDGE’S ROLE. As a judge I have two jobs. I sit like an umpire in a baseball 
game or a referee in a basketball game. The court must follow rules of evidence. 
Throughout the trial you will see attorneys object to questions or to the admissibility 
of evidence. You will also see them make arguments concerning these objections at the 
bench. These are matters of law that the court must decide outside the hearing of the 
jury. From watching television you may have the impression that if an attorney objects 
that attorney is trying to hide something. Attorneys may have different interpretations 
of the law and an objection is a way to call the disagreement to the judge’s attention 
for a ruling. We have rules we follow and those rules are designed to provide 
procedures so you may determine the truth of what happened and reach a just result. 


My second job is to explain to you the law that applies in this case. That is called 
the jury charge. I will give you the jury charge at the close of the case. 


CR 205.03 Admonitions to the jury: sample instruction /Reyv. 8-15-12] 


1. FAIR AND ATTENTIVE. It is important that you be fair and attentive throughout 
the trial. Do not discuss this case among yourselves or with anyone else. This includes 
family, friends, and the media. You must not post or read anything about this case on 
the Internet or on any electronic device including cell phones. This would include 
blogs and social networking sites such as MySpace, Facebook, Twitter, and others. 
Any such violation could lead to a mistrial and would severely compromise the 
parties’ right to a fair trial. Do not permit anyone to discuss this case with you or in 
your presence. Do not form or express any opinion on this case until it is finally 
submitted to you. 
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COMMENT 
Drawn from R.C. 2945.34. 


2. AMONG YOURSELVES. You may not discuss this case among yourselves until 
it is finally submitted to you. You will receive the opening statements, the evidence, 
the closing arguments, and the law in that order. It would be unfair to discuss the case 
among yourselves before you receive everything necessary for your decision. 


3. DO NOT DISCUSS OUTSIDE COURT. You should explain this rule prohibiting 
discussion of the case to your family and friends. When (the trial is over) (your jury 
duty is completed), I will release you from this prohibition. At that time, you may, but 
are not required to, discuss the case and your experiences as a juror. 


4. REPORT VIOLATION. You are instructed not to talk with the attorneys, parties, 
or witnesses during the trial. Likewise, they must not talk with you. You must also not 
talk with anyone else about this case during the trial. If anyone should attempt to 
discuss the case with you, report the incident to me or to the bailiff immediately. 


5. WARNING. Do not investigate or attempt to obtain additional information about 
this case from any source outside the courtroom. (This includes visiting the scene of 
the event or viewing pictures obtained on your own, including those obtained on the 
Internet, such as on Google Earth. This case involves the scene as it existed at the time 
of the event, not as it exists today. Viewing the scene, pictures, or other materials 
without the benefit of explanation in court is unfair to the parties who need you to 
decide this case solely upon the evidence that is admitted in this case.) 


You are prohibited from performing your own experiments and conducting your 
own research, including Internet research. Such information may be incomplete, 
inaccurate, or irrelevant to the issues in this case. It is vital that you carefully follow 
these instructions. The reason is simple. The law requires that you consider only the 
testimony and evidence you hear and see in this courtroom. 


6. NEWSPAPER, RADIO, AND TV. You must consider and decide this case only 
upon the evidence received at the trial. If you acquire any information from an outside 
source, you must report it to the bailiff immediately. 


You are instructed not to read, view, or listen to any report in the newspaper or on 
the radio or television on the subject of this trial; do not permit anyone to read or 
comment upon them to you or in your presence. Media reports may be incomplete or 
inaccurate. You must consider and decide this case only upon the evidence received 
at the trial. If you acquire any information from an outside source, you must not report 
it to other jurors and you must disregard it in your deliberations. In addition, you must 
report the outside source of information to the bailiff or to the court at the first 
opportunity. 


7. MEDIA DISTRACTION (OPTIONAL). These proceedings may be (broadcast) 
(photographed) (recorded) by members of the news media. You must not allow this 
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fact to divert your attention from this case or to interfere with your duties as jurors. 
Further, you are not allowed to talk to members of the media during this trial. 


8. WIOLATION. Any violation of these orders may require a new trial and may 
subject those involved to sanctions, including contempt of court. 


9, PERSONAL PROBLEM. If, during the trial, issues arise that would affect your 
ability to pay attention and sit as a fair and impartial juror, you must explain the matter 
to the bailiff who will inform me. At any time if you cannot hear a witness, an attorney, 
or me, please make that fact known immediately by raising your hand. 


10. RECESS. I will remind you of these instructions at each recess. If I forget to do 
so, however, they nevertheless apply to your conduct throughout the trial. 


11. JURORS TAKING NOTES. OJI-CR 401.19. 

12. JURORS ASKING QUESTIONS. OJI-CR 401.21. 

13. INTERPRETERS AND TRANSLATORS. OJI-CR 401.29. 

CR 205.05 Recess instructions: sample instruction /Rev. 10-23-10] 


1. REQUIRED ADMONITION. Do not discuss this case among yourselves. Do not 
permit anyone to discuss it with you or in your presence. It is your duty not to form 
Or express an opinion on the case until it is finally submitted to you. 


2. REMINDER. Remember the admonitions the court previously gave you concern- 
ing your conduct. 
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Chapter CR 207 


FINAL INSTRUCTIONS: SAMPLE 


INSTRUCTIONS 


CR 207.01 Introduction: sample instruction /Rey. 12-11-10] 

CR 207.03 Evidence and inference: sample instruction /Rev. 8-17-11] 
CR 207.05 Credibility: sample instruction /Rey. 12-11-10] 

CR 207.07 Exhibits: sample instruction /Rev. 8/10/16] 


CR 207.09 
CR 207.11 
CR 207.13 
CR 207.15 
CR 207.17 
CR 207.19 
CR 207.21 
CR 207.25 
CR 207.27 
CR 207.29 
CR 207.31 
CR 207.33 
CR 207.35 
CR 207.37 
CR 207.39 
CR 207.41 


Prior convictions: sample instruction /Rey. 12-11-10] 

Burden of proof: sample instruction /Rev. 12-11-10] 
Reasonable doubt: sample instruction /Rev. 12-11-10] 
Defendant does (not) testify: sample instruction /Rey. 12-11-10] 
Domestic violence: sample instruction /Rev. 12-11-10] 
Affirmative defense: sample instruction /Rev. 4/13/19] 
Preponderance of evidence: sample instruction /Rev. 12-11-10] 
Reasonableness: sample instruction /Rev. 12-11-10] 

Verdict: sample instruction [Rev. 12-11-10] 

Additional finding: sample instruction /Rev. 12-11-10] 
Common closing remarks: sample instruction [Rev. 2/1/20] 
Conduct while deliberating: sample instruction /Reyv. 12-11-10] 
Foreperson: sample instruction /Rey. 12-11-10] 

Questions by the jury: sample instruction /Reyv. 12-11-10] 
Unanimous verdict: sample instruction /Rev. 12-11-10] 


Alternate juror: sample instruction /Rev. 12-11-10] 


CR 207.01 Introduction: sample instruction /Reyv. 12-11-10] 


1. GENERAL. Members of the jury, you have heard the evidence and the arguments 
of counsel. The Court and jury have separate functions. The jury decides the disputed 
facts and the Court provides you with the instructions of law. It is your sworn duty to 
accept these instructions and apply the law as I give it to you. You are not permitted 
to change the law or to apply your own idea of what you think the law should be. 


2. INDICTMENT. The case before you began with the filing of an indictment. The 
indictment informs the defendant that he/she has been charged with a crime. You may 
not consider the fact that it was filed for any purpose. 


3. PLEA OF NOT GUILTY. A plea of not guilty is a denial of the charge and puts at 
issue all the essential elements charged in that indictment. 
48.13 
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CR 207.03 Evidence and inference: sample instruction /Rey. 8-17-11] 


1. DEFINITION. Evidence is all the testimony received from the witnesses (including 
depositions) ({and] the exhibits admitted during the trial) (and any facts that the court 
requires you to accept as true). 


2. VALUE OF EVIDENCE. You may consider both direct and circumstantial 
evidence. You must decide from all the direct and circumstantial evidence, taken 
together, whether the state has proven all of the elements of the charged offense(s) 
beyond a reasonable doubt. 


3. DIRECT EVIDENCE. Direct evidence is the testimony given by a witness who has 
seen or heard the facts about which the witness testifies. It includes exhibits admitted 
into evidence during the trial and stipulations that you were instructed to accept as fact. 


4. CIRCUMSTANTIAL EVIDENCE. Circumstantial evidence is the proof of facts or 
circumstances by direct evidence from which you may reasonably infer other related or 
connected facts that naturally and logically follow according to the common experience 
of people. 


5. INFERENCE. To infer, or to» make an .interencer isstomtcachs amtcasenable 
(conclusion) (deduction) of fact that you may, but are not required to, make from other 
facts that you find have been established by direct evidence. You may (infer a fact or 
facts) (reach a reasonable conclusion about a fact or facts) only from other (facts) 
(circumstances) that have been proved by the greater weight of the evidence. Whether 
an inference is made rests entirely with you. 


6. STATEMENTS BY COUNSEL. The evidence does not include any statement 
made by counsel during trial unless such statement was an admission or agreement of 
certain facts. The opening statements and closing arguments are not evidence. They are 
designed to assist you in evaluating that evidence. 


7. STATEMENTS STRICKEN BY THE COURT. The evidence does not include any 
statements that were stricken by the Court or that you were instructed to disregard. You 
must not speculate why an objection was sustained to any question or what the answer 
to that question might have been because these are questions of law and rest solely with 
the Court. 


CR 207.05 Credibility: sample instruction /Rev. 12-11-10] 


1. JUDGES OF. THE FACTS. You are the judges .of the facts, the (credibility) 
(believability) of the witnesses, and the weight of the evidence. 


2. WEIGHT. To (weigh) (determine the greater weight of) the evidence, you must 
consider the (credibility) (believability) of the witnesses. You will use the tests of 
truthfulness that you use in your daily lives. 


3. TESTS. These tests include the appearance of each witness upon the stand; the 
witness’ manner of testifying; the reasonableness of the testimony; the opportunity the 
witness had to see, hear, and know the things about which the witness testified; and the 
witness’ accuracy of memory, frankness or lack of it, intelligence, interest, and bias, if 
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any, together with all the facts and circumstances surrounding the testimony. Use these 
tests and assign to each witness’ testimony such weight as you think proper. 


4. ALL OR PART. You are not required to believe the testimony of any witness 
simply because the witness was under oath. You may believe or disbelieve all or any 
part of the testimony of any witness. It is your duty to decide what testimony to believe 
and what testimony not to believe. The testimony of one witness if believed by you is 
sufficient to prove any disputed fact. 


CR 207.07 Exhibits: sample instruction /Rev. 8/10/16] 


1. GENERAL. A number of exhibits and the testimony relating to them have been 
introduced throughout the trial. You will decide what weight, if any, the exhibits should 
be given in light of all the evidence. These exhibits may include, but are not limited to, 
documents, reports, video and audio exhibits, and other physical items. The numbering 
or lettering of the exhibits that you take to the jury room may not follow consecutively. 
There are several reasons for this. An exhibit may not have been submitted by the party 
who produced it during the trial or the court may not have admitted an exhibit because 
of a legal or procedural reason or ruling. Do not draw any inference because you do not 
have a particular exhibit. 


You will have in the jury room the verdict forms and all of the exhibits received into 
evidence during the course of the trial. You will not be given any other exhibits during 
your deliberations. 


COMMENT 


The Committee believes that the trial court should require the trial counsel to 
review all admitted exhibits before they are given to the jury and acknowledge on 
the record that all admitted exhibits are in the court’s possession and that no exhibits 
that were not admitted will be given to the jury. 


2. CONDITION OF EXHIBITS (ADDITIONAL). You may consider whether the 
exhibits are the same objects and in the same condition as originally taken by the 
(deputies) (police officers). You will determine what weight, if any, the exhibits 
should receive in the light of all the evidence. 


COMMENT 


This instruction should not be given unless an issue is made as to the identity or 
condition of the exhibits. 


CR 207.09 Prior convictions: sample instruction /Reyv. 12-11-10] 


1. Evidence was received that the defendant was convicted of (describe prior 
conviction). That evidence was received because a prior conviction is an element of the 
offense charged. It was not received, and you may not consider it, to prove the character 
of the defendant in order to show that he/she acted in conformity with that character. 
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CR 207.11 Burden of proof: sample instruction /Rev. 12-11-10] 


1. The defendant is presumed innocent until his/her guilt is established beyond a 
reasonable doubt. The defendant must be acquitted unless the State produces testimony 
or evidence that convinces you beyond a reasonable doubt of every essential element 
charged in the indictment. 


CR 207.13 Reasonable doubt: sample instruction /Rey. 12-11-10] 


1. Reasonable doubt is present when, after you have carefully considered and compared 
all the evidence, you cannot say you are firmly convinced of the truth of the charge. 
Reasonable doubt is doubt based on reason and common sense. Reasonable doubt is not 
mere possible doubt because everything relating to human affairs or depending upon 
moral evidence is open to some possible or imaginary doubt. 


Proof beyond a reasonable doubt is proof of such character that an ordinary person 
would be willing to rely and act upon it in the most important of the person’s own 
affairs. 


CR 207.15 Defendant does (not) testify: sample instruction /Rev. 12-11-10] 
(Use appropriate alternative) 


1. DEFENDANT TESTIFIES. You are to weight the testimony of a defendant by the 
same rules that apply to other witnesses. 


(or) 
1. DEFENDANT DOES NOT TESTIFY. It is not necessary that the defendant take 


the witness stand in his/her own defense. He/she has a constitutional right not to testify. 
You must not consider the fact that he/she did not testify for any purpose. 


CR 207.17 Domestic violence: sample instruction /Rey. 12-11-10] 


1. The defendant, (insert name of defendant), is charged with domestic violence. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
ADOU thes es ule ee Se A VaOl inte aller: eaves t) ali. A ¢ieies yr waraad ine OUD 
Ohio, the defendant knowingly caused physical harm to (insert name of victim), a 
family or household member. 





2. KNOWINGLY. A person acts knowingly, regardless of his or her purpose, when he 
or she is aware that his or her conduct will probably cause a certain result. A person has 
knowledge of circumstances when he or she is aware that such circumstances probably 
exist. Because you cannot look into the mind of another, knowledge is determined from 
all the facts and circumstances in evidence. You will determine from these facts and 
circumstances whether there existed at the time in the mind of the defendant an 
awareness of the probability that he or she would cause physical harm to (insert name 
of victim). 


3. PHYSICAL HARM. “Physical harm” means any injury, illness, or other physi- 
ological impairment, regardless of its gravity or duration. 


4. FAMILY OR HOUSEHOLD MEMBER. “Family or household member” means a 
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person who has resided with the defendant or who is a spouse of the defendant (insert 
name of defendant). 


CR 207.19 Affirmative defense: sample instruction /Rev. 4/13/19] 


1. The defendant is asserting an affirmative defense known as (describe affirmative 
defense). The burden of proving THIS affirmative defense, other than self-defense, by 
the greater weight of the evidence is on the defendant. 


COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from the defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. The General Assembly did not express a clear intent whether HB 
228, which shifted the burden of proof of self-defense, applies to offenses before 
3/28/19. The court must decide as a threshold matter whether HB 228 is retroactive. 
If the court decides that it is not retroactive, see this Committee’s prior instructions 
on the same subjects. 


CR 207.21 Preponderance of evidence: sample instruction /Rev. [2-11-10] 


1. DEFINITION. Preponderance of the evidence is the greater weight of the evidence; 
that is, evidence that you believe because it outweighs in your mind the evidence 
opposed to it. A preponderance means evidence that is more probable, more persuasive, 
or of greater probative value. You must weigh the quality of the evidence. Quality may 
or may not be identical with (quantity) (the greater number of witnesses). 


2. CONSIDER ALL EVIDENCE. In deciding whether an issue has been proved by 
a preponderance of the evidence, you should consider all of the evidence, regardless of 
who produced it. 


3. EQUALLY BALANCED. If the weight of the evidence is equally balanced, the 
party who has the burden of proof has not established such issue by a preponderance 
of the evidence. 


CR 207.25 Reasonableness: sample instruction /Rev. 12-11-10] 


1. Words alone do not justify the use of force. Resort to such force is not justified by 
abusive language, verbal threats, or other words no matter how provocative. 


2. When deciding whether the defendant had reasonable grounds to believe and an 
honest belief that he/she was in immediate danger of bodily harm, you must put 
yourself in the position of the defendant, with his/her characteristics, his/her knowledge 
or lack of knowledge, and under the circumstances and conditions that surrounded 
him/her at the time. You must consider the conduct of (insert name of victim) and 
decide whether his/her acts and words caused the defendant to reasonably and honestly 
believe that he/she was about to receive bodily harm. 


CR 207.27 Verdict: sample instruction /Rev. 12-11-10] 


1. If you find that the state proved beyond a reasonable doubt all the essential elements 
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of the offense of (describe charged offense) and that the defendant failed to prove by 
a preponderance of the evidence the defense of (describe affirmative defense asserted 
by defendant), your verdict must be guilty. 


2. If you find the state failed to prove beyond a reasonable doubt all the elements of 
(describe charged offense), your verdict must be not guilty. 


3. If you find that the state proved beyond a reasonable doubt all of the essential 
elements of the offense of (describe charged offense) and if you find that the defendant 
proved by the greater weight of the evidence the defense of (describe affirmative 
defense asserted by defendant), then your verdict must be not guilty. 


CR 207.29 Additional finding: sample instruction /Rev. 12-11-10] 


1. If your verdict is guilty, you will separately decide beyond a reasonable doubt 
whether the defendant was previously convicted of (describe charged offense) in Case 
No. (insert case number) in (insert name of court) Court. 


2. If your verdict is not guilty, you will not decide whether the defendant was 
previously convicted of (describe charged offense). 


CR 207.31 Common closing remarks: sample instruction /Rev. 2/1/20] 


1. The court has instructed you on all the law necessary for your deliberations. I will 
now instruct you on how to conduct your deliberations and prepare the verdict forms. 


2. JUST VERDICT. You must not be influenced by any consideration of sympathy or 
prejudice. It is your duty to carefully weigh the evidence, to decide the disputed 
questions of fact, to apply the instructions of the law to your findings, and to render 
your verdict accordingly. Your duty as jurors is to arrive at a just verdict. Consider all 
of the evidence and make your finding with intelligence and impartiality, and without 
bias, sympathy, or prejudice, so that the State of Ohio and the defendant(s) will feel that 
their case was fairly and impartially tried. If, during the course of the trial, the Court 
said or did anything that you consider an indication of the Court’s view of the facts, you 
are instructed to disregard it. 


3. JUDGE ASKING QUESTIONS (OPTIONAL). During trial, asked some questions. 
You should not interpret any question by me as an indication of my opinion of the 
evidence, the facts, or the credibility of a witness. The fact that I asked a question does 
not mean the question was more important than any question asked by (an attorney) (a 


party). 
COMMENT 
Evid.R. 611, 614. 


4. MAY REQUEST INSTRUCTIONS. It may be difficult to remember all the 
instructions that I have given you. If during your deliberations you cannot remember or 
are in doubt about a portion of the instructions, you may request such information. The 
foreperson must put your question in writing, indicating specifically what is requested. 
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You may deliver such communication to the bailiff. 


5. UNDEFINED TERMS. Where a term has not been defined for you, you must give 
that term its common and ordinary meaning. 


COMMENT 


If, during deliberations, the jury requests a definition of a term or word in the 
instructions that has not been defined, the trial judge and counsel should try to agree 
on a definition to provide to the jury. 


6. PUNISHMENT. You may not discuss or consider the subject of punishment. Your 
duty is confined to deciding the guilt or innocence of the defendant. In the event that 
you make a finding of guilty, the duty to decide punishment is placed by law upon this 
Court. 


CR 207.33 Conduct while deliberating: sample instruction /Rev. 12-11-10] 


1. Your initial conduct upon commencing deliberations is important. It is not wise to 
express immediately a determination or to insist upon a certain verdict. Having so 
expressed yourself, your sense of pride may be aroused, and you may hesitate to give 
up your position even if shown that it is not correct. 


2. Consult with one another in the jury room, and deliberate with a view to reaching an 
agreement if you can do so without disturbing your individual judgment. Each of you 
must decide this case for yourself. You should do so, however, only after a discussion 
of the case with the other jurors. Do not hesitate to change an opinion if convinced that 
it is wrong. You should not surrender your considered opinion concerning the weight 
of the evidence, however, in order to be congenial or to reach a verdict solely because 
of the opinion of other jurors. 


CR 207.35 Foreperson: sample instruction /Rev. 12-11-10] 


1. SELECTION OF FOREPERSON. When you go to the jury room, your first 
function will be to select one of your number to serve as a foreperson. The person you 
select to preside over your deliberations does not have any greater power, nor does that 
person’s vote have any more importance, than others. The foreperson serves the 
purpose of helping to conduct your deliberations in an orderly manner and to give each 
of you the opportunity to express your opinion. 


2. FOREPERSON RESPONSIBILITY. One additional duty the foreperson has is to 
make sure that the verdict forms are filled out properly and that the exhibits are returned 
to the courtroom. 


CR 207.37 Questions by the jury: sample instruction /Rey. 12-11-10] 


1. JURY HAS A QUESTION. If you have a question, it should be discussed in the 
privacy of the jury room. It should be reduced to writing so that there will be no 
misunderstanding as to what is requested. It should not reflect the status of your 
deliberations. It should then be delivered to the bailiff who will submit it to the court. 
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CR 207.39 Unanimous verdict: sample instruction [Rev. 12-11-10] 


1. Members of the jury, this is a criminal case. In a criminal case it is necessary that you 
have a unanimous verdict. That means all twelve of you must agree in order to bring 
a verdict back to this courtroom. When you retire you will have the verdict forms with 
you that I have just gone over with you. 


CR 207.41 Alternate juror: sample instruction /Rev. 12-11-10] 


1. I will place in your possession the verdict forms and any exhibits. I’m going to at this 
point thank and excuse the alternate juror. You are now free to go. You are welcome 
to stay until the verdict is reached, whichever you want to do. You are instructed that 
you are not allowed to tell anyone what your verdict would have been until the whole 
jury has announced their verdict in open Court. 


Counsel approach the bench. Any objections or additions? 
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Chapter CR 301 
GRAND JURY INSTRUCTIONS 


CR 301.01 Qualifying the grand jury /[Reyv. l/-1-03] 

CR 301.03 Oath to grand jurors R.C. 2939.06 [Rev. 11-1-03] 
CR 301.05 Oath to court reporter(s) R.C. 2939.11 [Rev. 11-1-03] 
CR 301.07 Instructions to grand jurors [Rev. 8/10/16] 


CR 301.01 Qualifying the grand jury /Reyv. 11-1-03] 


1. INTRODUCTION. Ladies and gentlemen, you have been summoned as prospec- 
tive grand jurors for County. It will be your duty to determine whether 
there 1s sufficient evidence to charge a person with a crime. 


2. INTRODUCTION OF PROSECUTOR. 


COMMENT 


The court should introduce to the prospective jurors the prosecuting attorney 
and his/her staff who will be working with the grand jury. 


3. EXAMINATION. At this time you will be placed under oath and both the court 
and the prosecuting attorney will ask you questions. These questions are not designed 
to pry into your personal affairs but to see if you have any preconceived ideas that you 
cannot lay aside or if you have any experience in your personal life that would make 
it difficult for you to serve on the grand jury. 


4. OATH TO THE PROSPECTIVE GRAND JURORS. Do you solemnly swear or 
affirm that you will truly and fully answer all questions put to you by the court or 
counsel in this case and this you do as you shall answer unto God or under penalty of 


perjury. 
If so say I do. 
5. SUGGESTED VOIR DIRE BY COURT. 
(A) Are you all residents of _ Ss Coury? 
(B) Have you had any prior jury service within the last year? 
(C) Are any of you on probation or post-release control? 
(D) Is English your native language? 
(E) Are you employed by the prosecutor’s office or related to anyone employed by 


the prosecutor’s office? 
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(F) The grand jury meets (describe frequency of grand jury meetings). Will this 
create a financial or other hardship for you to give us this time commitment? 


(G) Do any of you have any medical conditions that would make it difficult for you 
to serve on the grand jury? 


COMMENT 


The Committee suggests that the proceeding questions form the basis for the 
court's voir dire. Additional questions may be asked by the court or by the 
prosecutor. 


6. SELECTION OF JURORS. 


COMMENT 


The court must empanel nine grand jurors including a foreperson and may 
empanel no more than five alternate jurors. Alternates shall serve in the order in 
which they are called. 


The judge may select any qualified elector in the county to be foreperson of the 
grand jury. 
Crim.R. 6. 


CR 301.03 Oath to grand jurors R.C. 2939.06 /[Rev. l1-1-03] 


Do you solemnly swear or affirm that you will diligently inquire into and carefully 
deliberate all matters that shall come to your attention concerning this service; and do 
you solemnly swear or affirm that you will keep secret all proceedings of the grand 
jury unless you are required in a court of justice to make disclosure; and do you 
solemnly swear or affirm that you will indict no person through malice, hatred, or ill 
will; and do you solemnly swear or affirm that you will not leave unindicted any 
person through fear, favor, or affection, or for any reward or hope thereof; and do you 
solemnly swear or affirm that in all your deliberations you will present the truth, the 
whole truth, and nothing but the truth, according to the best of your skill and 
understanding, as you shall answer unto God or under the penalties of perjury? 


If so, say “I do solemnly swear” or “I do solemnly affirm.” 


COMMENT 


On March 24, 2003, R.C. 2939.06 was amended to reflect a new oath to be given 
to grand jurors. R.C. 2939.06 also provides that if the old oath is given to the grand 
jury it will not affect the validity of indictments returned by that grand jury. 
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CR 301.05 Oath to court reporter(s) R.C. 2939.11 /Rev. 11-11-03] 


Do you solemnly swear or affirm that you will make a true and accurate record, keep 
secret all proceedings of the grand jury, and not disclose any testimony taken or heard 
except to the grand jury, prosecuting attorney or attorney general unless you are 
required by a court of justice to make such disclosure? 


If so, say “I do so solemnly swear” or “I do so solemnly affirm.” 


COMMENT 
Drawn from R.C. 2939.11 


CR 301.07 Instructions to grand jurors ([/Rev. 8/10/16] 


COMMENT 
The court is required to read instructions to the impaneled grand jury. R.C. 
2939.07. The Committee believes that copies of the instructions should be given 
to each grand juror to use during their term of service, as well as a copy of the 
grand jury oath. 


1. GENERAL. I will now give you the instructions of law governing you in the 
performance of your duties. It is mandatory that you follow these instructions. Any 
juror may (ask the court to re-read) (re-read) these instructions as he or she thinks 
necessary. 


2. FUNCTION. The Constitution of the state of Ohio provides that no person may 
be placed on trial for a felony unless indicted by a grand jury. You will hear testimony 
and determine whether persons suspected of the commission of a crime should or 
should not be indicted. This constitutional provision was designed to be a barrier 
against unjust prosecution. The grand jury should be the means of protecting persons 
from unfounded accusations. After an honest and impartial examination, you should 
return an indictment only against those whom you find are probably guilty of the 
commission of a crime. 


3. SECRECY. The oath just administered to you contains some essential principles 
that should govern you in your deliberations. It contains your promise to keep secret 
the testimony and deliberations of the grand jury. 


There are four reasons for this oath of secrecy. First, you may have accusations 
brought before you that, after examination, you will find unfounded. Reputations of 
persons or organizations might be ruined if grand jury investigations were publicized. 
Second, if a person who is likely to be charged with a criminal offense by the grand 
jury should learn of the investigation, he or she might flee. Third, secrecy protects you 
from any outside influence. Fourth, it protects witnesses from intimidation and 
identification. 
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The deliberations of the grand jury and the individual vote of any grand juror shall 
not be disclosed. Other matters may be disclosed only to the prosecuting attorney in 
the performance of his/her duties, to the court, or by court order. 


No grand juror, officer of the court, or other person shall disclose that an indictment 
has been returned against a person or organization before such indictment is filed and 
the case docketed. 


Your work is protected by law. It is a crime for others to attempt to intimidate or 
hinder you in the performance of your Suis Any such attempt should be reported 
immediately to the court. 


4. SUFFICIENT EVIDENCE, PROBABLE CAUSE, AND IMPARTIALITY. You 
will hear only one side of a case. It is not your duty to decide the guilt or innocence 
of the accused. It is your duty to determine whether there is sufficient evidence or 
probable cause to require the accused to stand trial. If the evidence fails to establish 
the probability of guilt, you must refuse to return an indictment. 


Unjust or unfounded indictments should not be returned against anyone. On the 
other hand, it is equally important that indictments shall be returned against those 
whom are probably guilty of criminal acts. 


You must be fair, just, and impartial. It is your duty to indict anyone who ought to 
be indicted, and you should not fail to indict such person from fear, friendship, reward, 
or hope of reward. You must present the truth to the best of your ability and 
understanding. You must put aside all feelings of prejudice that might in any way 
interfere with the impartial performance of your duty. No grand juror has the right to 
permit his or her judgment to be influenced by a racial, religious, social, political, or 
personal feelings. You shall indict no one because of malice, hatred, or ill will. 


5. INVESTIGATIONS. Under the laws of Ohio, you have the power to investigate 
any crime alleged to have been committed in this county. You have the power to 
require any witness to appear and testify before the grand jury in addition to any 
witnesses presented by the prosecuting attorney. This is accomplished by the subpoena 
power of the court, and you may continue any case until the witness has testified. No 
person may be compelled to be a witness against himself or herself. A witness who 
testifies about his or her own participation in crime must first be advised by the 
prosecuting attorney in your presence of his or her constitutional rights. 


Your power to investigate an alleged crime is broad, but your investigation must be 
directed by honest and conscientious motives. No investigation should be made for the 
purpose of issuing reports intended to criticize or compliment any person or 
organization. No person may demand consideration by the grand jury for personal 
exoneration. 


6. PROSECUTING ATTORNEY. The prosecuting attorney and his/her assistants are 
by law the representatives of the state of Ohio in all criminal prosecutions. The 
prosecuting attorney's office will present each case, explain applicable law, present 
evidence, and examine witnesses. During the examination of any witness, any grand 
juror may also question the witness. 
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At any time, any grand juror, through the foreperson, may contact the court either 
directly or through the prosecuting attorney for additional instructions. 


When considering offenses for indictment, the grand jury may ask the prosecuting 
attorney for all possible charges that may be considered based upon the facts as the 
grand jury finds them. The grand jury may vote to indict or not indict on any or all 
offenses presented. 


7. WHO MAY BE PRESENT. The grand jury is not a public proceeding. Only the 
prosecuting attorney, grand jurors, the witness under examination, interpreters, and a 
stenographer or operator of a recording device may be present while the grand jury is 
in session. During deliberations and voting, no person other than the grand jurors 
voting may be present. 


8. INDICTMENT. Nine grand jurors will deliberate to decide each case. An 
indictment may be returned only upon the concurrence of seven or more grand jurors. 
The foreperson need not be one of the grand jurors voting to return the indictment. The 
foreperson shall sign the indictment in his or her capacity as foreperson and return it 
to the court. If the accused is in custody or has been released to bail, and at least seven 
jurors do not concur in returning an indictment, the foreperson shall immediately 
report to the court that no indictment was returned. 


9. FOREPERSONS AND ALTERNATES. (Unsert name of foreperson) is appointed 
as the foreperson of this grand jury. The foreperson shall have the power to administer 
oaths and affirmations. The foreperson or another juror designated by him/her shall file 
the record of the vote with the clerk of courts. The record shall not be made public 
except by court order. 


Alternate grand jurors, in the order in which they are called, shall replace grand 
jurors who are unable to perform or disqualified from performing their duties. 
Alternate grand jurors may be present while the grand jury is in session, except that 
only the nine voting grand jurors may be present during deliberation and voting. 


10. COUNTY JAIL (ADDITIONAL). It is the duty of the grand jury every three 
months to visit the county jail, examine its condition, and inquire into the discipline 
and treatment of the prisoners, their habits, diet, and accommodations. You shall report 
on these matters to the court in writing. 


11. INDEPENDENCE. As an investigative body, the grand jury is independent in 
the performance of its duties. You are the sole judges of the facts in each case. Neither 
the prosecuting attorney nor anyone else shall tell you how to vote. You must 
independently decide to vote to indict or not indict. This is your role as an independent 
grand juror. 


12. CONCLUSION. I want to thank you in advance for taking time out of your busy 
lives to undertake this important civic duty. I realize that each of you is making a 
personal sacrifice but I believe you will find this experience to be one of the most 
interesting of your lives. You will be performing a vital function in the administration 
of justice under our American system. This is direct citizen participation in 
government. You have the thanks of this Court and the community at large. 
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Any questions? . 
Anything from the prosecuting attorney? 


You may now retire to begin your duties. 
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Chapter CR 401 


PRELIMINARY JURY MATTERS 


CR 401.01 Qualifying the jury /Rev. 2/22/20] 

CR 401.03 Defendant represents himself 

CR 401.05 Voir dire examination by counsel Crim.R. 24(A) 
CR 401.07 Orientation for new jury 
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CR 401.29 Interpreters and translators /Rey. 8-15-12] 


CR 401.01 Qualifying the jury [Rev. 2/22/20] 


1. WHY YOU ARE HERE. This is Case No. (insert case number), ({State of Ohio| 
[insert other jurisdiction]) v. (insert name of the defendant[s/). 


2. INTRODUCE COUNSEL AND THE PARTIES. 
See OLIN IBY UE GAR GES POR THE JURY. 


COMMENT 


Crim.R. 24 also allows the court, after consulting with the parties, to give a brief 
introduction of the case. 


4. FAIR AND IMPARTIAL JURY. The State of Ohio and the defendant(s) are entitled 
to jurors who will approach this case with open minds and agree to keep their minds 
open until a verdict is reached. Jurors must be as free as humanly possible from any 
bias, prejudice, or sympathy and must not be influenced by preconceived ideas either 
as to the facts or as to the law. You are undoubtedly qualified to serve as a juror; 
however, there may be something that could disqualify you in this particular case. 
i Although everyone has some predetermined ideas about some matters, the American 
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jury system is based on the principle that those jurors who decide a particular case will 
decide it with an open mind. For this reason, prospective jurors need to be totally honest 
and open about their personal feelings when answering questions during the jury 
selection process. 


There is nothing wrong with openly acknowledging that you might be biased in a 
particular case. This type of honesty allows the jury system to work effectively. 


5. EXAMINATION. At this time, the court and counsel will ask you questions. These 
questions are not designed to pry into your personal affairs, but to discover whether you 
have any knowledge of this case; whether you have any preconceived opinion that you 
cannot lay aside; or whether you have had any experience that might cause you to 
identify yourself with either party. These questions are necessary to ensure each party 
an impartial jury. 

6. OATH TO JURY. Do you, and each of you, solemnly swear or affirm that you will 
fully and truthfully respond to all inquiries addressed to you by respective counsel or 


by the Court, upon preliminary examination as a juror? (So help you God.) (This you 
do as you shall answer under the pains and penalty of perjury.) 


7. VOIR DIRE BY COURT AND COUNSEL. Counsel may proceed. 


COMMENT 


Crim.R. 24 covers all the subject matter that may be raised in challenges for 
cause generally. 


Challenges for cause in a capital case are also covered by R.C. 2945.25. No juror 
need be discharged for cause if the court, after inquiry, is satisfied that the juror will 
render an impartial verdict according to the law and the evidence. To be excused for 
cause a juror must state unequivocally that under no circumstances will he follow 
the court’s instructions and fairly consider the imposition of a death sentence. The 
juror’s conscientious or religious opposition to the death penalty alone is not 
grounds for challenge for cause. 


8. OATH (AFFIRMATION). 


Do you swear or affirm that you will diligently inquire into and carefully deliberate all 
matters between ([State of Ohio] [insert other jurisdiction]) and (insert name of the 
defendant[s])? 


Do you swear or affirm you will do this to the best of your skill and understanding, 
without bias or prejudice? (So help you God.) (This you do as you shall answer under 
the pains and penalty of perjury.) 


COMMENT 


R.C. 2945.28. 
The oath shall be administered by the trial court or the Clerk of Courts. 


If the Court uses the oath effective prior to 5/18/05, it will not affect the validity 
of the trial. 
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Parenthetical expression is for those who affirm. Omission of “so help you God” 
is no ground for reversal. Kerr v. State, 36 Ohio St. 614 (1881); Wareham vy. State, 
25 Ohio St. 601 (1874); R.C. 2945.28. 


9. IMPLICIT JUROR BIAS (OPTIONAL). 


COMMENT 


This instruction may be given at the discretion of the judge. A study in April 2014 
by Jennifer K. Elek and Paula Hannaford-Agore for the National Center for State 
Courts concluded that the use of an implicit-bias instruction resulted in “no 
significant effects of the instruction on judgments of guilt, confidence, strength of 
the prosecution’s evidence, or sentence length.” 


Our system of justice depends on jurors like you being able and willing to make careful 
and fair decisions. A first response is often like a reflex; it may be quick and automatic. 
Even though a quick response may not be the result of conscious thought, it may 
influence how we judge people or even how we remember or evaluate the evidence. 
You must not decide this case based upon personal likes or dislikes, generalizations, 
prejudices, sympathies, stereotypes, or biases. Take the time to reflect carefully and 
consciously about the evidence. You must each reach your own conclusions about this 
case individually, but you should do so only after listening to and considering the 
opinions of the other jurors, who may have different backgrounds and perspectives 
from yours. 


COMMENT 


Drawn from American Bar Association, Achieving an Impartial Jury (AlJ) 
Toolbox, http://www.americanbar.org/content/dam/aba/publications/criminaljustice/ 
voirdire_toolchest.authcheckdam.pdf (accessed Feb. 22, 2020). 


CR 401.03 Defendant represents himself 


1. In this case the defendant, __.._~—~=~—~——, appears without counsel and represents 
himself. The court offered to provide counsel for him as provided by law. This fact 
should not prejudice the defendant in any way. It should not influence your decision 
because of sympathy for the defendant. Legally a defendant has the right to represent 
himself. This is a matter of the individual’s own choice. This fact alone should not 
influence you in any way whatsoever in the trial of this case. 


COMMENT 


Faretta v. California (1975), 422 U.S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 562; State 
v. Gibson (1976), 45 Ohio St.2d 366, 74 O.0.2d 525, 345 N.E.2d 399. 
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CR 401.05 Voir dire examination by counsel Crim.R. 24(A) 


1. Counsel may question prospective jurors to determine their qualifications and to 
select jurors who are fair and impartial. 


2. INSTRUCTIONS ON LAW. Counsel may not examine you concerning the law or 
possible instructions of the court. The court will instruct you on the law at the proper 
time. 


3. HYPOTHETICAL QUESTIONS. Hypothetical questions on assumed facts or on 
instructions of law are improper and are not competent. Counsel will confine his 
examination to the proper questions. 


COMMENT 


State v. Huffman (1912), 86 Ohio St. 229, 99 N.E. 295; 64 Ohio Jurisprudence 3d 
(1985), Jury, Sections 142, 143. A word of caution to counsel prior to the voir dire 
examination will avoid the necessity for the above instructions. Crim.R. 24(A). 


How often and how far counsel may go in stating the law and inquiring if a juror 
will follow an instruction to that effect rests in the discretion of the court. State v. 
Miles (App. 1943), 69 N.E.2d 39, 41 Ohio Law Abs. 1; State v. Ellis (1918), 98 
Ohio St. 21. Jurors are not likely to understand points of law at this stage of the 
case. An attempt to commit them specifically on points which may not be applicable 
is speculative and improper. 


The following set of rules has been found to expedite the trial. 

RULES ON VOIR DIRE 
1. The case may not be argued in any way while questioning the jurors. 
2. Counsel may not engage in efforts to indoctrinate jurors. 


3. Jurors may not be questioned concerning anticipated instructions or theories of 
law. This does not prevent general questions concerning the validity and philosophy 
of reasonable doubt or the presumption of innocence. 


4. Jurors may not be asked what kind of verdict they might return under any 
circumstance. 


5. Questions are to be asked collectively of the entire panel whenever possible. 


CR 401.07 Orientation for new jury 


1. TRIAL RULES. Jury service may be strange to you, so a short explanation is in 
order. Those who participate in a trial must do so in accordance with established rules. 
That is true of the witnesses, of the lawyers, and of the judge. It 1s equally true of jurors. 


2. JUDGE AND COUNSEL. The lawyers present the evidence according to the rules. 
The judge enforces the rules and determines what evidence may be admitted. 

3. JURY. You will be the sole judges of the facts, the credibility of the witnesses and 
the weight to be given to the testimony. (Later, the court will instruct you regarding the 
law and you will apply that law to the facts. It is your sworn duty to accept the law as 
given you by the court.) 
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4. TRIAL PROCEDURE. The procedure for the trial is as follows: First, counsel 
outline what they expect their evidence will be. These opening statements are not 
evidence, but they are a preview of the claims of each party, designed to help you 
follow the evidence as it is presented. Then, the state offers its evidence. The defendant 
may but need not offer evidence. If the defendant presents evidence, the state may 
present rebuttal evidence. The trial concludes with the arguments of counsel and the 
instructions of law by the court. Thereafter, you deliberate on your verdict. 


COMMENT 


The court may furnish additional preliminary instructions that will assist the 
jurors. This may include general instructions on the burden of proof, reasonable 
doubt, credibility, definition of the charge, as well as other general definitions. If 
such instructions are given, caution must be exercised to avoid subjects which may 
not be appropriate. McBride, The Art of Instructing the Jury (1969), Chapter 3. 


The judge should keep the jury informed throughout the trial of the nature and 
(Text continued on page 59) 
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purpose of each step in the proceedings. 


CR 401.09 After the jury is sworn /Rev. 2-20-10] 


1. REQUIRED ADMONITION. It is important that you be fair and attentive 
throughout the trial. Do not discuss this case among yourselves or with anyone else. 
This includes family, friends, and the media. You must not post or read anything about 
this case on the internet or any electronic device including cell phones. This would 
include blogs and social networking sites such as MySpace, Facebook, Twitter, and 
others. Any such discussion, if discovered, could lead to a mistrial and would severely 
compromise the parties’ right to a fair trial. Do not permit anyone to discuss this case 
with you or in your presence. Do not form or express any opinion on this case until 
it is finally submitted to you. 


COMMENT 
Drawn from R.C. 2945.34. 


2. AMONG YOURSELVES. Perhaps more difficult for you to understand is that you 
may not discuss this case among yourselves until it is finally submitted to you. You 
will receive the opening statements, the evidence, the closing arguments, and the law 
in that order. It would be unfair to discuss the case among yourselves before you 
receive everything necessary for your decision. 


3. DONOT DISCUSS OUTSIDE COURT. You should explain this rule prohibiting 
discussion of the case to your family and friends. When (the trial is over) (your jury 
duty is completed), you will be released from this prohibition. At that time, you may, 
but are not required to, discuss the case and your experiences as a juror. 


4. REPORT VIOLATION. You are instructed not to talk with the attorneys, parties, 
witnesses, or anyone else during the trial. Likewise, they must not talk with you. You 
must also not talk with anyone else about this case during the trial. If anyone should 
attempt to discuss the case with you, report the incident to me or to the bailiff 
immediately. 


5. WARNING. Do not investigate or attempt to obtain additional information about 
this case from any source outside the courtroom. (This includes visiting the scene of 
the event or viewing pictures obtained on your own, including those obtained on the 
internet, such as Google Earth. This case involves the scene as it existed at the time, 
not as it exists today. Viewing the scene, pictures, or other materials without the 
benefit of explanation in court is unfair to the parties who need you to decide this case 
solely upon the evidence that is admitted in this case.) 


You are prohibited from performing your own experiments and conducting your own 
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research, including internet research. Such information may be incomplete, inaccurate, 
or irrelevant to the issues in this case. It is vital that you carefully follow these 
instructions. The reason is simple. The law requires that you consider only the 
testimony and evidence you hear and see in this courtroom. 


6. NEWSPAPER, RADIO, AND TV. OJI-CR 401.11 § 3. 


7. VIOLATION. Any violation of these orders may require a new trial and may 
subject those involved to sanctions, including contempt of court. 


8. PERSONAL PROBLEM. If, during the trial, issues arise that would affect your 
ability to pay attention and sit as a fair and impartial juror, you may explain the matter 
to the bailiff who will inform me. At any time if you cannot hear a witness, an attorney, 
or me, please make that fact known immediately by raising your hand. 


CR 401.11 Recess instructions /Rev. 2-20-10] 


1. REQUIRED ADMONITION. Do not discuss this case among yourselves. Do not 
permit anyone to discuss it with you or in your presence. It is your duty not to form 
Or express an opinion on the case until it is finally submitted to you. 


COMMENT 
R.C. 2945.34. 


2. SHORT REMINDER. Remember the admonitions the court previously gave you 
concerning your conduct. 


COMMENT 


If general admonitions were not given after the jury was sworn, they should be 
delivered at the earliest opportunity the first day of trial. OJI-CR 401.09. 


3. NEWSPAPER, RADIO, AND TV. You may consider and decide this case only 
upon the evidence received at the trial. If you acquire any information from an outside 
source, you must report it to the bailiff immediately. 


You are instructed not to read, view, or listen to any report in the newspaper, radio, or 
television on the subject of this trial; do not permit anyone to read or comment upon 
them to you or in your presence. Media reports may be incomplete or inaccurate. You 
may consider and decide this case only upon the evidence received at the trial. If you 
acquire any information from an outside source, you must not report it to other jurors 
and you must disregard it in your deliberations. In addition, you should report the 
outside source of information to the bailiff or to the court at the first opportunity. 


4. MEDIA DISTRACTION (OPTIONAL). These proceedings may be [broadcast] 
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[photographed] [recorded] by members of the news media. You must not allow this 
fact to divert your attention from this case or to interfere with your duties as jurors. 
Further, you are not allowed to talk to members of the media during this trial. 


5. SUBSEQUENT INSTRUCTION. You are again cautioned not to discuss this case 
among yourselves or with anyone else; not to read, view, or listen to any reports in the 
press, radio, or television; and not to form or express any opinion on the case until it 
is finally submitted to you. 


6. RECESS. I will remind you of these instructions at each recess. If I forget to do 
so, however, they nevertheless apply to your conduct throughout the trial. 


CR 401.13. Extended recess or separate hearing 


1. There are many rules which the judge must apply in deciding what evidence is 
admissible and how the case should proceed. Such questions must be resolved before 
we can continue. Sometimes a brief conference with counsel provides the answer; 
however, a question which I must decide requires a recess unti] ___—_—s during 
which time you will be excused. Do not feel that your time is being wasted and do not 
speculate on questions that must be decided by the court. 


2. RECESS INSTRUCTIONS. OJI-CR 401.11. 


3. You will be excused until 


COMMENT 
The Committee suggests that an explanation be given when there is a long 
interruption during the trial, as when there is a separate hearing on a motion to 
introduce or to suppress testimony. 


CR 401.15 Jury view; before visiting the scene R.C. 2945.16 [Rev. 2-20-10] 


1. You will be taken to the (scene) (location) involved in this case. You will remain 
together under the supervision of the bailiff until you (return to the courtroom) (are 
excused by the bailiff). Counsel and the parties may accompany you, but they may not 
discuss this case or demonstrate anything relating to it. The bailiff may call to your 
attention objects requested by counsel. (Counsel will make their requests to the court 
before they leave the building.) 


2. What you observe outside the courtroom is not evidence. (Conditions may have 
changed since the time of the events in this case.) The evidence of the physical 
appearance of the scene must come to you from the witness stand. The only purpose 
of your visit is to help you understand the evidence as it is presented in the courtroom. 


COMMENT 
The defendant has a right to attend the jury view. He may waive this right. 


(Rel. 10S2CRI-9/2010 Pub.4346) 


CR 401.17 OHIO JURY INSTRUCTIONS—CRIMINAL 62 


Crim.R. 43(A) and R.C. 2945.16. Views by the jury are not a matter of right. R.C. 
2945.16. 


CR 401.17 Before conducting experiments 


1. Arrangements have been made to conduct a test and to introduce exhibits in 
connection with the experiment. It is for you to decide what weight you give to the test 
and the extent to which you apply it to the facts. 


2. EXPERT WITNESS. OJI-CR 409.21. 
CR 401.19 Jurors taking notes 


COMMENT 
There is no clear-cut rule in Ohio that juror note-taking is either proper or 
improper. /t is within the discretion of the trial court to prohibit or to permit juror 
note-taking. State v. Kehn (1977), 50 Ohio St.2d 11, 4 0.0.3d 74, 361 N.E.2d 
1330; Corbin v. Cleveland (1944), 144 Ohio St. 32, 28 O.0. 562, 56 N.E.2d 214, 
; State v. Jones (1988), 50 Ohio App.3d 40, 552 N.E.2d 651. See Annotation, 
Taking and Use of Trial Notes by Jury (1967), 14 A.L.R.3d 831. 


1. NOTE-TAKING PROHIBITED. The court will not permit (further) note-taking 
by the jurors. The taking of notes may distract you from the evidence while you are 
writing. 


2. NOTE-TAKING PERMITTED. The court will permit those jurors who desire to 
take notes during the trial to do so. No juror is required to take notes; the taking of 
notes is entirely a matter of personal choice for each juror. 


The fact that the notes taken by a juror support his recollection in no way makes his 
memory more reliable than that of the jurors who do not take notes. 


Do not let the taking of notes divert your attention from what is being said or is 
happening in the courtroom during the trial. Some persons believe that taking notes is 
not helpful because it may distract a person’s attention and interfere with hearing all 
the evidence. 


All notes are confidential and for the consideration of the jury only. Each notetaker 
will leave his notes (on his chair) (with the Bailiff) during all recesses and until 
deliberations begin. At that time, you will be allowed to take your notes to the jury 
room. All notes will be returned to the Bailiff for destruction at the time the jury is 
discharged. 
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® CR 401.21 Jurors asking questions [Rev. 2-7-04] 


COMMENT 


“The practice of allowing jurors to question witnesses is a matter within the 
discretion of the trial court.” State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, 
syllabus. The court ruled that“. . .trial courts that permit juror questioning should 
(1) require jurors to submit their questions in writing, (2) ensure that jurors do not 
display or discuss a question with other jurors until the court reads each question 
to the witness, (3) provide counsel an opportunity to object to each question at 
sidebar or outside the presence of the jury, (4) instruct jurors that they should not 

® draw adverse inferences from the court’s refusal to allow certain questions, and (5) 
allow counsel to ask followup questions of the witness.” (Footnote omitted) Id, at 
paragraph 29. 

The Committee believes that all juror questions (whether asked or not asked) 

should be preserved and made a part of the record. 


1. QUESTIONS PROHIBITED. You are not permitted to ask questions of wit- 
nesses. 
(Text continued on page 63) 
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It is the responsibility of the lawyers to present all the evidence necessary for you to 
decide the issues in this case. 


2. QUESTIONS PERMITTED; PRELIMINARY INSTRUCTION. You are permit- 
ted to submit questions for the witnesses to answer. You must submit your question in 
writing. If you have a question, wait until the end of the questioning of the witness by 
the lawyers. When the questioning is finished, I will ask if you have any questions. If 
you do, raise your hand and you will be furnished with pen and paper so that you may 
write your question. You must not display or discuss your question with other jurors. 


The written question will be delivered to me for consideration, and I will decide 
whether the question may be asked of the witness and in what form. 


You should not draw any conclusions if your question is not asked. 
CR 401.23 Limited purpose evidence 


1. CROSS-EXAMINATION. Each witness is subject to direct examination by the 
party who calls him and to cross-examination by the opposite party. During 
cross-examination, counsel may inquire into matters that do not directly relate to the 
issues. Such questions and answers are permitted for the purpose of helping you to 
determine his credibility and the weight to be given to his testimony and for no other 


purpose. 


2. CREDIBILITY: OTHER ACTS. The court points out that (on direct examination 
the witness denied that. . .) (. . . on cross-examination the witness volunteered that 
. . .). [his statement was not directly related to any issue in this case and the same is 
true of the answer to the present question; however, the answer is permitted solely for 
the purpose of helping you to test the credibility or weight to be given his testimony 
as a witness and for no other purpose. 


COMMENT 


This instruction is designed to be given before the witness is permitted to 
answer. The instruction applies to the rare situation where the witness opens the 
door and invites questioning on an otherwise immaterial fact. It applies also to 
surprise by adverse testimony when such testimony may not be considered as 
substantive evidence of the crime. State v. Duffy (1938), 134 Ohio St. 16, 11 
O.0. 383, 15 N.E.2d 535. Evid.R. 404(B). 


3. SEVERAL DEFENDANTS. OJI-CR 409.15. 
CR 401.25 Other acts and prior conviction Evid.R. 404(B) and 609 


COMMENT 
The following instructions should be used as required by the sequence in 
which evidence of “other acts” and evidence of a prior conviction are offered. 
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For example. the prosecution may offer “other act” testimony only in its case in 
chief (use § | below), and not raise the prior conviction until cross-examination 


of the defendant (use § 2 or § 3 below, as the case may be). 


1. OTHER ACTS OR PRIOR CONVICTIONS. Evidence was received about the 
commission of (crime[s]) (wrong[s]) (act[s])} other than the offense(s) with which the 
defendant is charged in this trial. That evidence was received only for a limited 
purpose. It was not received, and you may not consider it, to prove the character of the 
defendant in order to show that he acted in (conformity) (accordance) with that 
character. If you find that the evidence of other (crime[s]) (wrong[s]) (act[s]) is true ¢ 
and that the defendant committed (it) (them), you may consider that evidence only for 
the purpose of deciding whether it proves 
(Use appropriate alternative[s]) 
(a) the absence of (mistake) (accident), 
(or) 


(b) the defendant’s (motive) (opportunity) (intent or purpose) (preparation) (plan) 

to commit the offense charged in this trial, 
(or) 

(c) knowledge of circumstances surrounding the offense charged in this trial, ¢ 
(or) 

(d) the identity of the person who committed the offense in this trial, 
(or) 

(e) (describe other purposes). 


That evidence cannot be considered for any other purpose. 


COMMENT 


Drawn from Evid.R. 404(B), in the light of the due process considerations set 
forth in Estelle vy. McGuire (1991), 502 U.S. 62, 112 S.Ct. 475, 116 L.Ed.2d 385. ¢ 


If there are multiple crimes being tried, further instructions must be given to 
limit the foregoing to crimes to which they are relevant. 


Note the exceptions to admissibility of prior sexual acts in R.C. 2907.02 
(rape) and R.C. 2907.05 (gross sexual imposition). For a discussion of what 
evidence of specific instances of a defendant’s sexual activity is inadmissible, 
see State v. Schaim (1992), 65 Ohio St.3d 51, 57-63, 600 N.E.2d 661, 667-671. 


Note the broadening of the general rule in R.C. 2907.26 (rules of evidence in 
prostitution cases). 
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2. USE OF PRIOR CONVICTION: CREDIBILITY. Evidence was received that the 
defendant was convicted of (describe prior conviction). That evidence was received 
only for a limited purpose. It was not received, and you may not consider it, to prove 
the character of the defendant in order to show he acted in (conformity) (accordance) 
with that character. If you find that the defendant was convicted of (describe 
conviction), you may consider that evidence only for the purpose of testing the 
defendant’s (credibility) (believability) and the weight to be given the defendant’s 
testimony. It cannot be considered for any other purpose. 


COMMENT 
Drawn from Evid.R. 404(B) and 609. 


3. USE OF PRIOR CONVICTION: CREDIBILITY AND OTHER PURPOSES. 
Evidence was received that the defendant was convicted of (describe prior conviction). 
That evidence was received only for two limited purposes. It was not received, and you 
may not consider it, to prove the character of the defendant in order to show that he 
acted in (conformity) (accordance) with that character. If you find that the defendant 
was convicted of (describe conviction), you may consider the evidence only for the 
following purposes: to test the defendant’s (credibility) (believability) and the weight 
to be given the defendant’s testimony; and to decide whether it proves 


(Use appropriate alternative[s]/) 
(a) the absence of (mistake) (accident), 
(or) 


(b) the defendant’s (motive) (opportunity) (intent or purpose) (preparation) (plan) to 
commit the offense charged in this trial, 


(or) 
(c) knowledge of circumstances surrounding the offense charged in this trial, 
(or) 
(d) the identity of the person who committed the offense in this trial, 
(or) 
(describe other purposes). 
That evidence cannot be considered for any other purpose. 


4. USE OF PRIOR CONVICTION: ENHANCING THE DEGREE OF OFFENSE. 
Evidence was received that the defendant was convicted of (describe prior conviction). 
That evidence was received because a prior conviction is an element of the offense 
charged. It was not received, and you may not consider it, to prove the character of the 
defendant in order to show that he acted in (conformity) (accordance) with that 
character. 
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5. JUVENILE ADJUDICATIONS, DISPOSITIONS, AND EVIDENCE. 


COMMENT 

R.C. 2151.358(H) and Evid.R. 609 both provide that juvenile adjudications and 
dispositions are inadmissible to impeach the credibility of a child. But see Davis 
v. Alaska (1974), 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347. 

The 1992 amendment to R.C. 2151.358(H) further provides that “the disposition 
* * * or any evidence given in [juvenile] court is admissible as evidence for or 
against the child in any action or proceeding in any court in accordance with the 
Rules of Evidence.” The Committee believes that the amendment replaces and 
supersedes the former statutory prohibition against use of juvenile evidence and its 
interpretation in State v. Shedrick (1991), 61 Ohio St.3d 331, 574 N.E.2d 1065. 


If evidence of the child’s juvenile disposition or other acts is admitted under 
Evid.R. 404(B), an instruction to fit the evidence may be drawn by modifying 
OJI-CR 401.25 § 1. 


Under the 1992 amendment, juvenile dispositions and evidence given in 
juvenile court may be considered in sentencing or granting probation. 


CR 401.27 Written requests to instruct 


COMMENT 


Crim.R. 30 allows parties to file written requests that the court instruct the jury 
on the law as set forth in the requests, copies being furnished to all other parties. 
At the close of the evidence or at such earlier time as the court reasonably directs, 
the court shall inform counsel of its proposed action on the requests prior to 
closing arguments. 


Consult Crim.R. 30 for authority and procedure for handling requests to instruct 
and for handling objections to the instruction. 


CR 401.29 Interpreters and translators /Rey. 8-15-12] 


COMMENT 


If an interpreter and/or translator will be used during the trial, the trial judge 
should give the following as part of the preliminary and final instructions. 


1. USE OF INTERPRETER OR TRANSLATOR. During this trial, (an interpreter) 
(a translator) (may provide) (has provided) an interpretation or translation. 
(Interpreters) (Translators) must provide a complete and accurate (interpretation) 
(translation) without altering, omitting, or adding anything to what has been (spoken) 
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(written) and without explaining the statements of the original (speaker) (writer). You 
are not permitted to make any assumptions about a (witness) (party) based upon the 
use of (an interpreter) (a translator). Do not allow the fact that the (testimony) (exhibit) 
was in a language other than English influence you in any way. 


COMMENT 


Drawn from the Code of Professional Conduct for Court Interpreters and 
Translators, Canon 2. 


2. CONSIDERATION OF INTERPRETATION OR TRANSLATION. The evidence 
you are to consider is only that provided through the (interpreter[s]) (translator[s]). 
Although some of you may understand (specify language), you must disregard your 
own (interpretation) (translation) because you are not permitted to disagree with the 
English (interpretation[s]) (translation[s]) that (will be) ({has] [have] been) provided to 
you. All jurors must consider the same evidence. 


COMMENT 


The Committee believes that “interpreter” includes sign language interpreters. 
See Sup.R. 80. 


3. MULTIPLE INTERPRETATIONS OR TRANSLATIONS (ADDITIONAL). Be- 
cause you have received multiple (interpretations) (translations) that disagree, it 1s 
your duty to decide which, if any, (interpretation) (translation) is accurate. 
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Chapter CR 405 
GENERAL INSTRUCTIONS 


CR 405.01 Delivery 

CR 405.03 Introduction: general instructions /Rev. 12-11-10] 

CR 405.05 Burden of proof 

CR 405.07 Reasonable doubt (offenses committed before 9/9/08) [Rev. 6/7/14] 

CR 405.07 Reasonable doubt (offenses committed on and after 9/9/08) [Rev. 6/7/14] 
CR 405.09 Result in civil case 


CR 405.01 Delivery 


COMMENT 
Recommendations for the presentation and arrangement of the issues appear in 
OJI-CR Chapter 413, defenses in OJI-CR Chapter 421 and the essential issues in 
specific crimes appear in Title 5. 


The trial court has discretion in a criminal case to permit the jury to take the 
indictment to the jury room. State v. Graven (1977), 52 Ohio St.2d 112, 6 O.0.3d 
o34 3697 N Ed A205: RC, 2945.35. 

Starting instructions late one day and completing them the next is permissible. 
State v. Cickelli (1962), 118 Ohio App. 87, 95, 24 O.0.2d 420, 193 N.E.2d 409. It 
should be avoided if possible; however, an interruption to correct instructions 
would be a reasonable cause for delay. A recess overnight between the arguments 
and the instructions is permissible if no other court business intervenes. State v. 
Sheppard (1955), 100 Ohio App. 345, 60 O.O. 298, 128 N.E.2d 471, aff'd. on other 
grounds (1956), 165 Ohio St. 293, 59 0.0. 398, 135 N.E.2d 340; R.C. 2945.10(G). 


CR 405.03 Introduction: general instructions /Rev. 12-11-10] 


1. GENERAL. Members of the jury, you have heard the evidence and the arguments 
of counsel. The Court and jury have separate functions: you decide the disputed facts 
and the Court provides you with the instructions of law. It is your sworn duty to accept 
these instructions and apply the law as I give it to you. You are not permitted to change 
the law or to apply your own idea of what you think the law should be. 


2. INDICTMENT. The case before you began with the filing of an indictment. The 
indictment informs the defendant that he has been charged with a crime. You may not 
consider the fact that it was filed for any purpose. 


3. PLEA OF NOT GUILTY. A plea of not guilty is a denial of the charge and puts 


~ 
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at issue all the essential elements charged in that indictment. 


4. DEFENSE. The evidence raises the issue of (self defense) (intoxication) (duress) 
(describe other defense), which the court will explain later. 


~ 


5. INSANITY. In addition, the defendant has raised the issue of insanity at the time 
of the alleged offense. This is an affirmative defense that the court will explain later. 


CR 405.05 Burden of proof 


1. The defendant(s) is (are) presumed innocent until his (their) guilt is established 
beyond a reasonable doubt. The defendant(s) must be acquitted unless the state 
produces evidence which convinces you beyond a reasonable doubt of every essential 
element of the offense charged in the indictment (information) (complaint) (or of any 
lesser offense included within that charge). 


COMMENT 
RES 2500s): 


2. REASONABLE DOUBT. OJI-CR 405.07; R.C. 2901.05(D). 
CR 405.07 Reasonable doubt (offenses committed before 9/9/08) [Rev. 6/7/14] 


1. REASONABLE DOUBT. “Reasonable doubt” is present when the jurors, after 
they have carefully considered and compared all the evidence, cannot say they are 
firmly convinced of the truth of the charge. It is a doubt based on reason and common 
sense. “Reasonable doubt” is not mere possible doubt, because everything relating to 
human affairs or depending on moral evidence is open to some possible or imaginary 
doubt. “Proof beyond a reasonable doubt” is proof of such character that an ordinary 
person would be willing to rely and act upon it in the most important of his/her own 
affairs. 


COMMENT 
R-Ge290 10s 


In State v. Kirkland, 140 Ohio St.3d 73, 2014-Ohio-1966, the Supreme Court of 
Ohio recognized that Victor v. Nebraska, 511 U.S. 1 (1994), defined moral 
evidence to mean the same thing as “beyond a reasonable doubt.” In Victor, the 
court stated that moral evidence “can only mean empirical evidence offered to 
prove such matters—the proof introduced at trial.” 


The Committee believes a definition of moral evidence should not be given 
unless specifically asked for by the jury. State v. Van Gundy, 64 Ohio St.3d 230 
f1902). 
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CR 405.07 Reasonable doubt (offenses committed on and after 9/9/08) /Rev. 
6/7/14] 


I. REASONABLE DOUBT. “Reasonable doubt” is present when the jurors, after 
they have carefully considered and compared all the evidence, cannot say they are 
firmly convinced of the truth of the charge. It is a doubt based on reason and common 
sense. “Reasonable doubt” is not mere possible doubt, because everything relating to 
human affairs or depending on moral evidence is open to some possible or imaginary 
doubt. “Proof beyond a reasonable doubt” is proof of such character that an ordinary 
person would be willing to rely and act upon it in the most important of the person’s 
own affairs. 


COMMENT 

Re U5. 

In State v. Kirkland, 140 Ohio St.3d 73, 2014-Ohio-1966, the Supreme Court of 
Ohio recognized that Victor v. Nebraska, 511 U.S. 1 (1994), defined moral 
evidence to mean the same thing as “beyond a reasonable doubt.” In Victor, the 
court stated that moral evidence “can only mean empirical evidence offered to 
prove such matters—the proof introduced at trial.” 


The Committee believes a definition of moral evidence should not be given 
unless specifically asked for by the jury. State v. Van Gundy, 64 Ohio St.3d 230 
(1902) 


CR 405.09 Result in civil case 


COMMENT 


The record of a judgment in civil action is not admissible in a criminal 
prosecution to establish the facts essential to a conviction of the offense charged. 
State v. Snyder (1952), 157 Ohio St. 15, 47 0.0. 24, 104 N.E.2d 169. 
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Chapter CR 409 


EVIDENCE AND CREDIBILITY 


CR 409.01 Evidence and inference /[Rey, 8-17-11] 

CR 409.03 Exclusion not evidence 

CR 409.05 Credibility [Rev. 8-15-12] 

CR 409.07 Defendant does (not) testify 

CR 409.11 Other acts and prior conviction Evid.R. 404(B) and 609 
CR 409.13 Consciousness of guilt (OPTIONAL) /[Rev. 8-17-2005] 
CR 409.15 Several defendants 

CR 409.17 Testimony of accomplice R.C. 2923.01(H) and 2923.03(D) 
CR 409.19 Opinion of layman 

CR 409.21 Expert witness and hypothetical question 

CR 409.23 Polygraph examiner and stipulated polygraph 

CR 409.25 Exhibits [Rev. 8/10/16] 

CR 409.27 Depositions and transcripts Crim.R. 15 

CR 409.29 Cassette tapes 

CR 409.31 Videotape 

CR 409.33 Witnesses, acts 


CR 409.01 Evidence and inference /Rev. 8-17-11] 


1. DEFINITION. Evidence is all the testimony received from the witnesses 
(including depositions) ({and] the exhibits admitted during the trial) (and any facts that 
the court requires you to accept as true). 


2. VALUE OF EVIDENCE. You may consider both direct and circumstantial 
evidence. You must decide from all the direct and circumstantial evidence, taken 
together, whether the state has proven all of the elements of the charged offense(s) 
beyond a reasonable doubt. 


COMMENT 
See State v. Jenks (1991), 61 Ohio St.3d 259. 


3. DIRECT EVIDENCE. Direct evidence is the testimony given by a witness who 
has seen or heard the facts about which the witness testifies. It includes exhibits 
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admitted into evidence during the trial and stipulations that you were instructed to 
accept as fact. 


4. CIRCUMSTANTIAL EVIDENCE. Circumstantial evidence is the proof of facts 
or circumstances by direct evidence from which you may reasonably infer other 
related or connected facts that naturally and logically follow according to the common 
experience of people. 


COMMENT 


It is a practice of some judges to give an example of this rule as may be 
appropriate. 


5. INFERENCE. To infer, or to make an inference, is to reach a reasonable 
(conclusion) (deduction) of fact that you may, but are not required to, make from other 
facts that you find have been established by direct evidence. You may (infer a fact or 
facts) (reach a reasonable conclusion about a fact or facts) only from other (facts) 
(circumstances) that have been proved by the greater weight of the evidence. Whether 
an inference is made rests entirely with you. 


6. STATEMENTS BY COUNSEL. The evidence does not include any statement 
made by counsel during trial unless such statement was an admission or agreement of 
certain facts. The opening statements and closing arguments are not evidence. They 
are designed to assist you in evaluating that evidence. 


7. STATEMENTS STRICKEN BY THE COURT. The evidence does not include any 
statements that were stricken by the Court or that you were instructed to disregard. 
You must not speculate why an objection was sustained to any question or what the 
answer to that question might have been because these are questions of law and rest 
solely with the Court. 


CR 409.03 Exclusion not evidence 


1. The evidence does not include the (indictment) (information) (complaint) (opening 
statements or closing arguments of counsel). The opening statements and closing 
arguments of counsel are designed to assist you. They are not evidence. 


2. EVIDENCE STRICKEN. (Statements) (Answers) that were stricken by the court 
or which you were instructed to disregard are not evidence and must be treated as 
though you never heard them. 


COMMENT 


Questions or answers that violate defendant’s constitutional rights are so 
prejudicial that an instruction to disregard is not sufficient. A new trial is required. 
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(Text continued on page 73) 
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3. OBJECTIONS AND SPECULATION. You must not speculate as to why the court 
sustained the objection to any question or what the answer to such question might have 
been. You must not draw any inference or speculate on the truth of any suggestion 
included in a question that was not answered. 


4. VIEW OF PREMISES. As previously instructed, the view of the premises is not 
evidence, but it may help you understand the evidence. OJI-CR 401.15. 


2. FPAILURE*PO*CAELA WITNESS: 


COMMENT 


No instruction is recommended. Silveous v. Rensch (1969), 20 Ohio St.2d 82, 49 
1-0) 20 39 oe NE 2d 58: 


CR 409.05 Credibility [Rev. 8-15-12] 


1. JUDGES OF THE FACTS. You are the judges of the facts, the (credibility) 
(believability) of the witnesses, and the weight of the evidence. 


COMMENT 
Drawn dromsk.Ce2045.1 1. 


2. WEIGHT. To (weigh) (determine the greater weight of) the evidence, you must 
consider the (credibility) (believability) of the witnesses. You will use the tests of 
truthfulness that you use in your daily lives. 


3. TESTS. These tests include the appearance of each witness upon the stand; the 
witness’ manner of testifying; the reasonableness of the testimony; the opportunity the 
witness had to see, hear, and know the things about which the witness testified; and the 
witness’ accuracy of memory, frankness or lack of it, intelligence, interest, and bias, 
if any, together with all the facts and circumstances surrounding the testimony. Use 
these tests and assign to each witness’ testimony such weight as you think proper. 


4. ALL OR PART. You are not required to believe the testimony of any witness 
simply because the witness was under oath. You may believe or disbelieve all or any 
part of the testimony of any witness. It is your duty to decide what testimony to believe 
and what testimony not to believe. The testimony of one witness if believed by you is 
sufficient to prove any disputed fact. 


5. EYEWITNESS TESTIMONY. 


COMMENT 
The court should give this charge on identification only if the charge, or parts 
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thereof, are specifically applicable to the facts at issue. State v. Guster, 66 Ohio 
St.2d 266 (1981), which held under the facts in that case that it was not error to 
refuse an instruction directing the jury’s attention to the potential unreliability of 
eyewitness testimony, states that “[t]he matter should rest in sound discretion of 
the trial Court.” The “Telfaire Charge” is given in United States v. Telfaire, 469 
F.2d 552 (C.A.D.C. 1972). For circumstances in which a Telfaire-type instruction 
would be warranted, see State v. Dale, 3 Ohio App.3d 431 (1982). 


(A) Some things you may consider in weighing the testimony of an identifying 
witness are: 


(1) 


the capacity of the witness, that is, the (describe age of witness) age, 
(describe level of intelligence of witness) intelligence, (describe defec- 
tive senses of witness, if any), and the opportunity of the witness to 
observe; 


the witness’ degree of attention at the time the witness observed the 
offender; 


the accuracy of the witness’ prior description (or identification, if any); 


whether the witness had had occasion to observe the defendant in the 
past; 

the interval of time between the event and the identification; and 

all surrounding circumstances under which the witness has identified the 


defendant (including deficiencies, if any, in lineup, photo display, or 
one-on-one identification). 


(B) If, after examining the testimony of the identifying witness you are not 
convinced beyond a reasonable doubt the defendant is the offender, you must find 
the defendant not guilty. 


6. FAILURE TO COMPLY WITH LIVE OR PHOTO LINEUP PROCEDURES 
(ADDITIONAL). 


COMMENT 


Sub.S.B. No. 77, effective 7/6/10, enacted R.C. 2933.83, which provides 
procedures for photo and live lineups. If a photo lineup has been allegedly 
conducted on or after that date in accordance with the model lineup set forth in 
R.C. 2933.83, the court should use instruction (A). If a photo or live lineup has 
been allegedly conducted on or after that date in accordance with procedures 
adopted by a law enforcement agency or criminal justice agency pursuant to R.C. 
2933.83(B), then the court should use instruction (B). 


(A) In considering the surrounding circumstances under which the witness has 
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identified the defendant in the photo lineup, you must consider whether the lineup 
procedures used met several requirements. You may consider credible evidence of 
noncompliance with these requirements in determining the reliability of the 
eyewitness identification resulting from or related to this lineup. The requirements 


are: 


(1) 


(4) 


(3) 


(6) 


(7) 


(8) 


(9) 


the investigating officer used one suspect photograph that resembles the 
description of the suspected perpetrator of the offense provided by the 
eyewitness, five filler photographs of persons not suspected of the 
offense that match the description of the suspected perpetrator but do not 
cause the suspect photograph to unduly stand out, four blank photo- 
graphs that contain no images of any person, and ten empty folders; 


the investigating officer placed one filler photograph into one of the 
empty folders and numbered it as folder |; 


the administrator placed the suspect photograph and the other four filler 
photographs into five other empty folders, shuffled the five folders so 
that the administrator was unaware of which folder contained the suspect 
photograph, and numbered the five shuffled folders as folders 2 through 
6; 


the administrator placed the four blank photographs in the remaining 
four empty folders and numbered these folders as folders 7 through 10, 
with these folders serving as dummy folders; 


the administrator provided instructions to the eyewitness as to the lineup 
procedure and informed the eyewitness that a photograph of the alleged 
perpetrator of the offense may or may not have been included in the 
photographs the eyewitness was about to see and that the administrator 
did not know which, if any, of the folders contained the photograph of 
the alleged perpetrator; 


the administrator instructed the eyewitness that the administrator did not 
want to view any of the photographs and would not view any of the 
photographs and that the eyewitness could not show the administrator 
any of the photographs; 


the administrator informed the eyewitness that if the eyewitness identi- 
fies a photograph as being the person the eyewitness saw, then the 
eyewitness shall identify the photograph only by the number of the 
photograph’s corresponding folder; 


the administrator handed each of the ten folders to the eyewitness 
individually without looking at the photograph in the folder; 


each time the eyewitness viewed a folder, the eyewitness indicated 
whether the photograph was of the person the eyewitness saw, indicated 
the degree of the eyewitness’ confidence in this identification, and 
returned the folder and the photograph it contained to the administrator; 
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(12) 


(13) 


(14) 


(15) 


(16) 
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(the administrator followed these procedures for a second viewing if 
the eyewitness asked to view each of the folders a second time, handing 
them to the eyewitness in the same order as during the first viewing;) 


the eyewitness was not permitted to have more than two viewings of the 
folders; 


the administrator preserved the order of the folders and the photographs 
they contained in a facedown position; 


the administrator documented and recorded the results of the proce- 
dures described in numbers | through 9 (before the eyewitness viewed 
each of the folders a second time and) before the administrator viewed 
any photograph that the eyewitness identified as being of the person the 
eyewitness saw; 


the documentation and record includes the date, time, and location of 
the lineup procedure; the name of the administrator; the names of all of 
the individuals present during the lineup; the number of photographs 
shown to the eyewitness; copies of each photograph shown to the 
eyewitness; the order in which the folders were presented to the 
eyewitness; the source of each photograph that was used in the 
procedure; a statement of the eyewitness’ confidence in the eyewitness’ 
own words as to the certainty of the eyewitness’ identification of the 
photograph as being of the person the eyewitness saw that is taken 
immediately upon the reaction of the eyewitness to viewing the 
photograph; and any additional information the administrator consid- 
ered pertinent to the lineup procedure; (and) 


(if the eyewitness viewed each of the folders a second time, the 
administrator documented and recorded the statement of the eyewit- 
ness’ confidence in the eyewitness’ own words as to the certainty of the 
eyewitness’ identification of a photograph as being of the person the 
eyewitness saw and documented that the identification was made 
during a second viewing of each of the folders by the eyewitness; and) 


the administrator did not say anything to the eyewitness or give any 
oral or nonverbal cues as to whether the eyewitness identified the 
suspect photograph until the administrator documented and recorded 
the results of the procedures described above and the photo lineup 
concluded. 


COMMENT 


Drawn from R.C. 2933.83(A)(6)(a)-G). The trial court should read the paren- 
thetical portions of paragraphs (10), (13), (14), and (15) only if the eyewitness 
viewed each of the folders a second time. 
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® (B) In considering the surrounding circumstances under which the witness has 
identified the defendant in the (live) (photo) lineup, you must consider whether the 
lineup procedures used met several requirements. You may consider credible 
evidence of noncompliance with these requirements in determining the reliability of 
the eyewitness identification resulting from or related to this lineup. The require- 
ments are: 


(1) 
(2) 


(3) 


(4) 


(5) 


(state adopted lineup procedures); 


unless it was not practical, a blind or blinded administrator conducted the 
lineup; 

if it was not practical for a blind or blinded administrator to conduct the 
lineup, the lineup administrator stated in writing the reason for that 
impracticability; (and) 


the lineup administrator made a written record that included all of the 
following information: 


(a) 


(b) 
(c) 
(d) 
(e) 


all identification and nonidentification results obtained during the 
lineup, signed by the eyewitness, including the eyewitness’ confi- 
dence statements made immediately at the time of the identification; 


the names of all persons present at the lineup; 
the date and time of the lineup; 
any eyewitness identification or one or more fillers in the lineup; and 


the names of the lineup members, other relevant identifying infor- 
mation, and the sources of all (photographs) (persons) used in the 
lineup; (and) 


(the blind administrator who conducted the lineup informed the eyewit- 
ness that the suspect may or may not have been in the lineup and that the 
administrator did not know who the suspect is). 


COMMENT 


Drawn from R.C. 2933.83(B)(1)-(5). The court should give the parenthetical 
portion of paragraph 5 only when a blind administrator conducted the lineup. 


Jil ELUNE UEER CG 2933.8304)(7). 
See PH OPO CE INELPAReG20958 S35 Asta). 


9. SUSPECT. “Suspect” means the person believed by law enforcement to be the 
possible perpetrator of the offense. 


COMMENT 


jin ae PAS BB tel ey [ut Oy: 
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10. PERPETRATOR. “Perpetrator” means the person who committed the offense. 


COMMENT 
R.C, 2933.83(A)(9). 


11. SUSPECTED PERPETRATOR. “Suspected perpetrator” means the person who 
law enforcement believes is the possible perpetrator of the offense. © 


COMMENT 
Drawn from R.C. 2933.83(A)(10). 


12, ADMINISTRATOR. “Administrator” means the person conducting the (photo) 


(live) lineup. 


COMMENT 
Drawn from R.C. 2933.83(A)(1). qj 


13. BLIND ADMINISTRATOR. “Blind administrator” means an administrator who 
does not know the identity of the suspect. (“Blind administrator” includes an 
administrator who conducts a photo lineup through the use of a folder system or 


substantially similar system.) 


COMMENT 
Drawn from R.C. 2933.83(A)(2). 





14. BLINDED ADMINISTRATOR. R.C. 2933.83(A)(3). 
EYEWITNESS. “Eyewitness” means a person who observes another person at or 


13, 
near the scene of an offense. 


COMMENT 
R.C. 2933.83(A)(4). 
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16. FILLER. “Filler” means a (person) (photograph of a person) who is not 
suspected of an offense and is included in an identification procedure. 


COMMENT 
Drawn from R.C. 2933.83(A)(5). 


17. INTERPRETERS AND TRANSLATORS. OJI-CR 401.29. 
CR 409.07 Defendant does (not) testify 


1. DEFENDANT TESTIFIES. The testimony of a defendant is to be weighed by the 
same rules that apply to other witnesses. 


2. DEFENDANT DOES NOT TESTIFY. It is not necessary that the defendant take 
the witness stand in his own defense. He has a constitutional right not to testify. The 
fact that he (the defendant) did not testify must not be considered for any purpose. 


COMMENT 


An instruction similar to the above was approved in State v. McRae (1965), 4 
Ohio App.2d 217, 33 O.0.2d 271, 211 N.E.2d 875. It is not recommended unless 
requested or unless one of several defendants fails to testify. 


A court is not required to instruct the jury that a defendant’s failure to testify 
does not create any presumption against him. State v. Perod (1968), 15 Ohio 
App.2d 115, 44 0.0.2d 249, 239 N.E.2d 100. 


The provision of the Constitution of Ohio permitting comment on the failure of 
the defendant to testify or other silence violates the Fifth Amendment. Griffin v. 
Cale Tmigg IO) 260sU 8.009, So.5-CL 1229, 14 Ed 2d 106. Section. 10, 
Article I, of the Ohio Constitution and R.C. 2945.43 violate the Fifth Amendment. 
State v. Lynn (1966), 5 Ohio St.2d 106, 34 0.0.2d 226, 214 N.E.2d 226. 


Defense counsel is also restricted on what he may tell the jury, especially on voir 
dire. State v. Broeckel (1966), 8 Ohio App.2d 330, 37 O.0.2d 390, 222 N.E.2d 443. 
The application of the Fifth Amendment to instructions in state prosecutions may 
be the subject of more definitive decisions. 


The Miranda case does not exclude the prosecution’s use of voluntary 
statements of the accused for the purpose of impeaching his credibility on 
cross-examination. State v. Butler (1969), 19 Ohio St.2d 55, 48 O.0.2d 77, 249 
Needle: 


A trial judge may include in his instructions an explanation of the defendant’s 
right not to testify. State v. Rollins (1976), 49 Ohio App.2d 330, 3 O.0.3d 392, 361 
N.E.2d 555; State v. Nelson (1973), 36 Ohio St.2d 79, 65 O.0.2d 222, 303 N.E.2d 
BUS oKee Mad Tecorn (LOLs) Aja 335085 CE 191 55 Teed 2d 1319) 


(Text continued on page 735) 
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CR 409.11 Other acts and prior conviction Evid.R. 404(B) and 609 
1. OTHER ACTS OR PRIOR CONVICTIONS. OJI-CR 401.25 § 1. 
2. USE OF PRIOR CONVICTION: CREDIBILITY. OJI-CR 401.25 § 2. 


3. USE OF PRIOR CONVICTION: CREDIBILITY AND OTHER PURPOSES. 
OJI-CR 401.25 § 3. 


4. USE OF PRIOR CONVICTION: ENHANCING DEGREE OF OFFENSE. OJI- 
CR 401.25 § 4. 


JUVENILE ADJUDICATIONS, DISPOSITIONS, AND EVIDENCE. OJI-CR 
401.25 § 5. 


tn 


CR 409.13 Consciousness of guilt (OPTIONAL) /Reyv. 8-17-2005] 


COMMENT 

Ohio courts have upheld the use of an instruction on consciousness of guilt. 
See State v. Taylor, 78 Ohio St.3d 15, 1997-Ohio-243 (as to flight). “It is today 
universally conceded that the fact of an accused’s flight, escape from custody, 
resistance to arrest, concealment, assumption of a false name, and related 
conduct, are admissible as evidence of consciousness of guilt, and thus of guilt 
itself.” State v. Williams, 79 Obio St.3d 1, 1997-Ohio-407. Although evidence of 
consciousness of guilt is admissible, the decision to instruct on this issue is 
discretionary. 


1. CONSCIOUSNESS OF GUILT. Testimony has been admitted indicating that the 
defendant (fled the [scene] [describe jurisdiction]) (escaped from custody) (resisted 
arrest) (falsified his/her identity) (changed appearance) (intimidated a witness) 
(attempted to conceal a crime) (describe other conduct). You are instructed that 
(describe defendant’s conduct) alone does not raise a presumption of guilt, but it may 
tend to indicate the defendant’s (consciousness) (awareness) of guilt. If you find that 
the facts do not support that the defendant (describe defendant’s conduct), or if you 
find that some other motive prompted the defendant’s conduct, or if you are unable to 
decide what the defendant’s motivation was, then you should not consider this 
evidence for any purpose. However, if you find that the facts support that the defendant 
engaged in such conduct and if you decide that the defendant was motivated by (a 
consciousness) (an awareness) of guilt, you may, but are not required to, consider that 
evidence in deciding whether the defendant is guilty of the crime(s) charged. You 
alone will determine what weight, if any, to give to this evidence. 


COMMENT 


Courts in Ohio have held that requiring the defendant to provide an 
explanation of the conduct by including in the instruction the phrase “unless 
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satisfactorily explained” is unconstitutional and wrongfully places a burden 
upon the defendant. State v. Berry, Cuyahoga App. No. 83756, 2004-Ohio-5485; 
State v. Davilla, Lorain App. No. 03CA008413, 2004-Ohio0-4448; State v. 
Williams (Mar. 10, 1997), Sth Dist. No. 1995CA00262; State v. Fields (1973), 
35 Ohio App.2d 140. 


The Committee believes that a consciousness of guilt instruction should be 
limited to situations when the activities associated with the defendant’s conduct 
occur at a time and place near the criminal activity for which the defendant is 
on trial. See, State v. Tubbs (Feb. 25, 1994), 7th Dist. No. 92CA45; State v. 
Johnson (Apr. 17, 1989), 3rd Dist. No. 2-87-13; but see, State v. Alexander (Feb. 
26, 1987), 8th Dist. No. 51784. 


Most courts conclude that it is improper to provide an instruction in which the € 


absence of conduct supports the lack of consciousness of guilt. See, State v. Sims 
(1984), 13 App.3d 287. But see, State v. Milam (1959), 108 Ohio App. 254. 


CR 409.15 Several defendants 


1. SEPARATE EVIDENCE. Evidence may be admitted against one defendant even 
though it must not be considered as evidence against (the other) (any other) 
defendant(s). You must carefully separate such evidence and consider it only as to the 
defendant to whom it applies. 


COMMENT 


This instruction is more appropriate in connection with the specific evidence 
to which it applies. If given during trial it need not be repeated in the general 
charge. 


2. STATEMENT BY ONE DEFENDANT. A statement by one defendant made 
outside the presence of (the other) (any other) defendant(s) is admissible as to the 
defendant making such statement and must not be considered for any purpose as 
evidence against (the other) (any other) defendant(s). 





COMMENT 


Where one defendant gave or signed a statement or confession involving 
another defendant the solution is a separate trial. The prejudicial matter cannot 
be introduced. State v. Rosen (1949), 151 Ohio St. 339, 39 O.O. 182, 86 N.E.2d 
24. Instructions to limit or to disregard do not cure the prejudice and violate 
constitutional rights 1f the codefendant is unable to cross-examine the other 
defendant. Bruton vy. United States (1968), 391 U.S. 123, 88 S.Ct. 1620, 20 
L.Ed.2d 476. This rule is retroactive. Roberts v. Russell (1968), 392 U.S. 293, 
$8 .5.Ce. 1021.20 Led adel LOe, 


In a prosecution for conspiracy, if proper foundation is laid, statement of one 
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defendant may be used against coconspirator. State v. Shelton (1977), 51 Ohio 
St.2d 68, 5 O.0.3d 42, 364 N.E.2d 1152. 


CR 409.17 Testimony of accomplice R.C. 2923.01(H) and 2923.03(D) 


COMMENT 

R.C. 2923.01(H) and 2923.03(D) requires the court to charge the jury about 
how to view and weigh the testimony of an accomplice using “substantially” 
certain language enacted into law. The charge must be given when an 
accomplice testifies about certain conspiracies, about complicity, about attempt 
and about the commission of an offense. The language chosen by the legislature 
requires the court to instruct the jury about the inadmissibility of the accom- 
plice’s evidence and to use phrases (“moral turpitude” and “self-interest’’) 
requiring definition or further explanation. The committee offers two alternative 
instructions, the first of which is intended to state in direct. straightforward 
language the substance of the charge, and the second of which uses the 
legislative language verbatim. It is suggested that the court uses one or the other 
alternative, not both. 

R.C. 2923.01 and 2923.03 also remove the prohibition against using an 
accomplice’s testimony as the only evidence to convict a person of conspiracy 
resulting in an attempt or an offense, R-.C. 2923.01(H)(1) and (3), or to convict 
a person of complicity, R.C. 2923.03(D). See COMMENTS at OJI-CR 523.01 
§ 14, and OJI-CR 523.03 § 10. 


ALTERNATIVE NO. 1 


(A) You have heard testimony from _______————, another person who (pleaded 
guilty to) (is accused of) the same crime charged in this case and is said to be an 
accomplice. An accomplice is one who (purposely) (knowingly) (assists) (Goins) 
another in the commission of a crime. Whether ____—S Was. an. accomplice 
and the weight to give his testimony are matters for you to determine. 


COMMENT 


The court must be sure to have included OJI-CR 409.05, Credibility, in its 
instructions. 


(B) Testimony of a person who you find to be an accomplice should be viewed with 
grave suspicion and weighed with great caution. 


ALTERNATIVE NO. 2 
(A) You have heard testimony from ____—————S——_—, another person who (pleaded 
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guilty to) Gis accused of) the same crime charged in this case and is said to be an 
accomplice. An accomplice is one who (purposely) (knowingly) (assists) (joins) 
another in the commission of a crime. Whether was an accomplice 
and the weight to give his testimony are matters for you to determine from all the 
facts and circumstances in evidence. 


(B) “The testimony of an accomplice [that is supported by other evidence] does not 
become inadmissible because of his complicity, moral turpitude, or self-interest, but 
the admitted or claimed complicity of a witness may affect his credibility and make 
his testimony subject to grave suspicion, and require that it be weighed with great 
caution.” 


“It is for you, as jurors, in the light of all the facts presented to you and from 
the witness stand, to evaluate such testimony and to determine its quality and worth 
or its lack of quality and worth.” 


COMMENT 


Include the phrase in brackets in the first paragraph only in a conspiracy trial. 
Do not include it in any other trial. R.C. 2923.01(H)(2) and 2923.03(D). 


(C) An accomplice may have special motives in testifying, and you should 
carefully examine an accomplice’s testimony and use it with great caution and view 
it with grave suspicion. 


CR 409.19 Opinion of layman 


1. Generally a witness may not express an opinion. However, a person who had an 
opportunity to observe is permitted to express an opinion as to (speed) (intoxication) 
(sanity) (mental condition). In determining the value of such opinion(s) you will 
consider the opportunity that such witness(es) had to observe the facts and his (their) 
knowledge of and experience on the subject. In addition you will apply the usual rules 
for testing credibility and determining the weight to be given to testimony. 


CR 409.21 Expert witness and hypothetical question 


1. OPTIONAL. (Generally a witness may not express an opinion.) (However,) One 
who follows a (profession) (special line of work) may express his opinion because of 
his education, knowledge and experience. Such testimony is admitted for whatever 
assistance it may provide to help you to arrive at a just verdict. 


2. HYPOTHETICAL QUESTION. Questions have been asked in which (an) expert 
witness(es) was (were) permitted to assume that certain facts were true and to give an 
opinion based upon such assumption. You must determine whether the assumed facts, 
upon which the expert(s) based his (their) opinion, are true. If any assumed fact was 
not established, you will determine its effect upon the opinion of the expert(s). 
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COMMENT 

It is error to instruct the jury, “if any assumed fact was not established by a 
preponderance of the evidence, you will determine the effect of that failure on the 
value of the opinion of that expert (emphasis added).” A conviction must be based 
on proof beyond a reasonable doubt, and this instruction confused the jury about 
the burden of proof. State v. Brown (1982), 7 Ohio App.3d 113, 454 N.E.2d 596. 
The Committee does not recommend the addition of any reference to the degree of 
proof needed to establish an assumed fact in a hypothetical question but 
emphasizes the necessity of clear instructions that the defendant can be found 


guilty only on proof of every essential element beyond a reasonable doubt. Jn re 
Winship (1970), 397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368. 


3. WEIGHT OF EXPERT TESTIMONY. (However,) As with other witnesses, upon 
you alone rests the duty of deciding what weight should be given to the testimony of 
the expert(s). In determining its weight, you may take into consideration his (their) 
skill, experience, knowledge, veracity, familiarity with the facts of this case, and the 
usual rules for testing credibility and determining the weight to be given to testimony. 


COMMENT 


It is reversible error to admit evidence of similarity or likelihood if the expert 
opinion is not based upon reasonable certainty. State v. Holt (1969), 17 Ohio St.2d 
81, 46 0.0.2d 408, 246 N.E.2d 365. 


CR 409.23 Polygraph examiner and stipulated polygraph 


1. The results of a polygraph examination have been admitted into evidence. The 
results obtained from the polygraph examination are not admitted to prove or disprove 
any element of the crime with which the defendant is charged. Rather, the testimony 
is admitted to indicate at the time of the examination the defendant (was) (was not) 
telling the truth. You may consider the testimony for the purposes of testing the 
credibility of the defendant. 


COMMENT 


The results of a stipulated polygraph examination are admissible for purposes of 
corroboration or impeachment if presented in accordance with State v. Souel 
Pie 3) sODO sl 20 ee) Bel ems ieee Nels ele led Le 
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2. WEIGHT OF TESTIMONY. OJI-CR 409.21 § 3. 
CR 409.25 Exhibits /Rev. 8/10/16] 


1. GENERAL. A number of exhibits and the testimony relating to them have been 
introduced throughout the trial. You will decide what weight, if any, the exhibits 
should be given in light of all the evidence. These exhibits may include, but are not 
limited to, documents, reports, video and audio exhibits, and other physical items. The 
numbering or lettering of the exhibits that you take to the jury room may not follow 
consecutively. There are several reasons for this. An exhibit may not have been 
submitted by the party who produced it during the trial or the court may not have 
admitted an exhibit because of a legal or procedural reason or ruling. Do not draw any 
inference because you do not have a particular exhibit. 


You will have in the jury room the verdict forms and all of the exhibits received into 
evidence during the course of the trial. You will not be given any other exhibits during 
your deliberations. 


COMMENT 
The Committee believes that the trial court should require the trial counsel to 
review all admitted exhibits before they are given to the jury and acknowledge on 
the record that all admitted exhibits are in the court’s possession and that no 
exhibits that were not admitted will be given to the jury. 


2. CONDITION OF EXHIBITS (ADDITIONAL). You may consider whether the 
exhibits are the same objects and in the same condition as originally taken by the 
(deputies) (police officers). You will determine what weight, if any, the exhibits should 
receive in the light of all the evidence. 


COMMENT 


This instruction should not be given unless an issue is made as to the identity or 
condition of the exhibits. 


CR 409.27 Depositions and transcripts Crim.R. 15 


1. Some testimony was presented by way of a deposition (transcript of testimony) 
which was read to you. This evidence is to be considered in the same light and subject 
to the same tests that are applied to other witnesses. 


2. USED FOR IMPEACHMENT OR CREDIBILITY. If statements in a deposition 
(transcript of testimony) differ from the testimony given by the same witness in the 
court room, you may consider them for the purpose of testing the credibility of such 
witness. 
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COMMENT 


Depositions should not be sent to the jury room. It is not recommended that the 
court point out variances between testimony in court and a deposition of the same 
witness. Such differences are the subject of argument by counsel. 


CR 409.29 Cassette tapes 


You will have with you in the jury room, as exhibits, certain cassette tapes introduced 


into evidence. 
(Text continued on page 81) 
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If, and whenever, you wish to hear any of these tapes, the Court instructs you that they 
must be played on a tape recorder by and under the control of a bailiff or other person 
designated by the Court rather than a member of the jury panel. 


Please make your requests accordingly. 


COMMENT 


This instruction would be used if electronic devices have been used on drug 
cases, for example, and the cassette tapes have been introduced into evidence. 


CR 409.31 Videotape 


A videotape recording and testimony relating to it (will be) (have been) introduced into 
evidence. You shall consider whether the videotape is a true record of what transpired 
at the time it was taken. If you find that it is, you will then determine what weight, if 
any, the videotape should receive in light of all the evidence. 


CR 409.33 Witnesses, acts 


1. CONTEMPORANEOUS ACTIONS OF COMPLAINING WITNESSES. The 
court has permitted you to receive testimony concerning actions of the police officer 
which resulted in the defendant being struck. This testimony has been admitted as such 
actions were contemporaneous with the alleged offense and cannot be logically 
separated. You may use such evidence to test the credibility of the witnesses and it is 
to be used for no other purpose. 


This is#noted tnalecr a= sas © sbutea! tialior theedéfendant. Whether or not 

used proper or improper force does not mitigate any acts which the 
defendant may or may not have done immediately prior thereto. If such police action 
were improper, that would be subject to another criminal action. 


2. CRIMINAL ACTIONS BY WITNESSES ON OTHER CHARGES. During argu- 
ment, you heard considerable discussion as to motives and actions of other persons. If 
they acted improperly, charges could be brought against them. The only person on trial 
here is the defendant and the sole purpose of this lawsuit is to determine whether the 
defendant is guilty or not guilty. It 1s not to determine guilt or innocence of other 
persons on other charges. However, in weighing the testimony, as the court has told 
you before, you may consider their motives as going to the weight of their testimony, 
but we are only trying the case of this defendant. 
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Chapter CR 413 
ISSUES 


CR 413.01 Presentation of issues: preliminary 
CR 413.03 Example: aggravated robbery 
4 CR 413.05 Example: conclusions for aggravated robbery with submission of lesser offense 


CR 413.07 Time, venue /Rev. 10-11-08] 


CR 413.01 Presentation of issues: preliminary 


COMMENT 
No recommendation is made for the arrangement of the instructions or for the 
point at which the issues are outlined and explained. Presentation for publication 
is necessarily rigid. In practice the arrangement varies with each judge and with 
each case. Instructions in other chapters must be used in outlining the issues. 


The suggestions are guides that may be used for a limited number of 
3 situations. Because of individual methods and unlimited possibilities, no attempt 
is made to provide guides for combinations of issues that are required for 

affirmative defenses, multiple counts and multiple defendants. 


1. READING INDICTMENT. 


COMMENT 


Reading the indictment or information by the court or by counsel is as 
9 unnecessary as reading the pleadings in a civil case. In addition, it unduly 
emphasizes the finding by the grand jury. If the indictment is mentioned, 

instruction OJI-CR 405.03 § 2 should be used. 


2. INTRODUCTION TO ISSUES. 


oe he 6 is oer Sees | 6awe Wactanes fe) BE oD AS Be ele.) Oe. Ce 6) 67 rer er ts 2s 6 Fé7 is) (ede 8 Leis ware Jefe |G Te Ci e,2 es wise rs & Teen €. Ue tWehe woe wetelels © 
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COMMENT 


The essential elements for individual crimes appear in Part II of this volume 
at the conclusion of the general instructions. Each outline is brief and must be 
modified and expanded for specific situations. An example of the method of 
presentation of a specific crime appears at OJI-CR 413.03, OJI-CR 413.05. 


Conclusions, OJI-CR 413.05. 

Lesser included offense, OJI-CR 425.09, OJI-CR 425.11. 
Additional finding, OJI-CR 425.25. 

Value, OJI-CR 425.23. 


CR 413.03 Example: aggravated robbery 


1. The defendant is charged with aggravated robbery. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the day of 
sd ga ane et he , and) in ........ . Goumy, Oliom (hescerendantekite yy to ly 
(obtained) (attempted to obtain) (fled immediately after obtaining) (fled immediately 
after attempting to obtain) property owned (services controlled) by......... 
without (his) (her) (its) (their) consent and for the purpose of depriving (him) (her) (it) 
(them) of that property (services) (alternatively, describe other applicable theft offense 
under R.C. 29173.01(K)); and that 


(Use appropriate alternative) 


(A)(1) the defendant had a (deadly weapon) (dangerous ordnance) on or about his 
person or under his control; or 


(A)(2) the defendant (inflicted) (attempted to inflict) serious physical harm upon the 
PELSOMIOD nee orn ere ee Bee dO Sool ec ck Os Renee ne ee 


COMMENT 


The Committee has incorporated the offense of theft as the most likely “theft 
offense” in aggravated robbery. However, any theft offense under R.C. 
2913.01(K) is sufficient. Instructions must be tailored to the evidence. 


22 EE OREEINS Ee 


COMMENT 


Instructions must cover the elements of the pertinent theft offense as charged 
in the indictment, together with the meaning of pertinent words and phrases. For 
instance, if it is theft, as we assume, proper instructions must be drawn from 
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4 OJI-CR 513.02 and must include the meaning of all of the technical words. 
32¢SA TTEMPTAR:G, 2923.02. 


COMMENT 


The attempt to inflict serious physical harm on another is sufficient. State v. 
Eley (1978), 56 Ohio St.2d 169, 383 N.E.2d 132, 10 0.0.3d 340. 


49 4. CONCURRENCE. (WHILE) The act of having the (deadly weapon) (dangerous 
ordnance) on or about his person or under his control, (or the act of inflicting or 
attempting to inflict serious physical harm) must occur as part of the sequence of acts 
leading up to, occurring during or immediately subsequent to the (theft) (name other 
theft offense). 


5. PROPERTY. It is a question of fact for your determination whether or not any 
property was taken or controlled, regardless of value. ““Property’’ means any property, 
real or personal, tangible or intangible, and any interest or license in such property. 
R.C. 2901.01(A)(10)(a). 


6. SERVICES. It is a question of fact for your determination whether or not any 

3 services were taken or controlled, regardless of value. “Services” include labor, 
personal services, professional services, public utility services, common carrier 
services, food, drink, transportation, and entertainment. R.C. 2913.01(E). 


Pee W NER Ore Ckea york Oreo U1 Oy 
S$. PURPOSE. OJI-CR 417.01; R:C. 290J.22¢A). 
9. DEPRIVE. OJI-CR 417.13; R.C. 2913.01(C). 


10. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. OJI-CR 503.05 § 4; R.C. 2923.11(A). 


COMMENT 


The use of an unloaded gun in the course of a robbery is sufficient for 
conviction of aggravated robbery. State v. Meek (1978), 53 Ohio St.2d 35, 372 
Nib 34 4/1 .@).Q0.3d 121, 


11. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device or thing which has two characteristics. The first characteristic is that it is 
capable of inflicting or causing death. The second characteristic is in the alternative: 
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either the instrument, device or thing was designed or specially adapted for use as a 
weapon or it was possessed, carried or used in this case as a weapon. These are 
questions of fact for you to determine. 


Proof of fear or apprehension on the part of the person against whom the weapon is 
used or threatened is not required. 


12. DANGEROUS ORDNANCE. R.C. 2923.11(K) and (L). 


COMMENT 


The instruction on dangerous ordnance must be modified to fit the evidence 
of the particular case. 


13. SERIOUS PHYSICAL HARM TO PERSONS. R.C. 2901.01(A)(5). 


COMMENT 


The instructions on serious physical harm to persons must be modified to fit 
the evidence. 


14. CONCLUSION. OJI-CR 425.01 


15. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI- 
CR 425.11. 


COMMENT 


By reason of the reference to “theft offense as defined in section 2913.01(K) 
of the Revised Code,” the degree of culpability required for aggravated robbery 
is “knowingly,” according to State v. Bumphus (1976), 53 Ohio App.2d 171, 372 
N.E.2d 1357, 7 O.0.3d 244. The binding effect of that interpretation of the 
statute will depend on whether the court’s remarks are obiter dicta. 


Example continued, see OJI-CR 413.05. 


CR 413.05 Example: conclusions for aggravated robbery with submission of 
lesser offense 


1. GUILTY. If you find that the state has proved beyond a reasonable doubt all the 
essential elements of the crime of aggravated robbery, your verdict must be guilty of 
aggravated robbery as charged. 

2. LESSER OFFENSE. If, however, you find that the state has failed to prove 
beyond a reasonable doubt (the possession or control of a deadly weapon) (the 
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infliction or attempt to inflict serious physical harm), you must find the defendant not 
guilty of aggravated robbery and you will proceed and consider whether the defendant 
is guilty of robbery. The essential elements of the offense of robbery are the same as 
those of aggravated robbery with the exception that robbery is committed by the using 
or threatening the immediate use of force against another. Force means any violence, 
compulsion, or constraint physically exerted by any means upon or against a person or 
thing. R.C. 2901.01(A)(1). 


If you find beyond a reasonable doubt that the state has proved all the essential 
elements of the offense of robbery, you must find the defendant guilty of robbery. 
Gy Vin ed econ CB) 


COMMENT 


The crime of robbery under R.C. 2911.02 is not a lesser included offense of 
the crime of aggravated robbery under R.C. 2911.01(A)(1). State v. Merri- 
weather (1980), 64 Ohio St.2d 57, 413 N.E.2d 790, 18 0.0.3d 259. 


3. NOT GUILTY. If you find that the state has failed to prove beyond a reasonable 
doubt any one of the essential elements of the offense of robbery, then you must find 
the defendant not guilty. 


COMMENT 


This instruction includes the lesser offense of robbery for use if and when the 
lesser may be submitted. In other offenses the lesser offense cannot be so simply 
stated. 


The refusal to instruct on an appropriate lesser offense is prejudicial to the 
defendant. State v. Loudermill (1965), 2 Ohio St.2d 79, 206 N.E.2d 198, 31 
2d 00) 


4. PURPOSE OF SUBMITTING LESSER OFFENSE. OJI-CR 425.11. 
CR 413.07 Time, venue /Rev. 10-11-08] 
(eet vile 


(A) WHEN NOT ESSENTIAL TO AN OFFENSE. It is not necessary that the 
state prove that the offense was committed on the exact day as charged in the 
(indictment) Gnformation) (complaint). It is sufficient to prove that the offense took 
place on a date reasonably near the date claimed. 
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COMMENT 
Drawn from State v. Carey (1958), 107 Ohio App. 149; R.C. 2941.03(E). 


This more elaborate instruction on time is not required unless there is a 
variance or conflict of evidence. Where time is of the essence of the offense, it 
must be established. R.C. 2941.08(B); Tesca v. State (1923), 108 Ohio St. 287; 


State v. Dingus (1970), 26 Ohio App.2d 131, affirmed (1971), 26 Ohio St.2d 
141. 


(B) WHEN ESSENTIAL TO AN OFFENSE. e 


COMMENT 
When the exactness of time and date are material elements of the offense or 
essential to the validity of a conviction, the precise time and date should be 
included as essential elements of the offense that the jury must find beyond a 
reasonable doubt. State v. Steckel (Sept. 21, 1989), 8th Dist. No. 52594. 
Inclusion of the time and date elements when reading to the jury the elements 
of the offense negates the need for an additional instruction. 


2 VENOE: ~ 


COMMENT 


Venue 1s not a material element of any crime, but is a fact that, unless waived 
by a defendant, must be proved beyond a reasonable doubt to the jury. State v. 
Jalowiec, 91 Ohio St.3d 220, 2001-Ohio-26; State v. Headley (1983), 6 Ohio 
St.3d 475. 


(A) OFFENSE COMMITTED IN TERRITORY. Before you can decide whether 

the State of Ohio has proved beyond a reasonable doubt all of the essential elements © 
of the offense(s) with which the defendant 1s charged, you must first decide whether 

this is the correct (county) (other jurisdiction) in which this trial should be held. The 

State must prove beyond a reasonable doubt that all or any part of (describe offense) 

was committed in ___——« (CCournty) (other jurisdiction), Ohio. 





COMMENT 
Drawn from R.C. 2901.12(A). 
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(B) OFFENSE COMMITTED IN AIRCRAFT, MOTOR VEHICLE, TRAIN, 
WATERCRAFT, OR OTHER VEHICLE IN TRANSIT. Before you can decide 
whether the State of Ohio has proved beyond a reasonable doubt all of the essential 
elements of the offense(s) with which the defendant is charged, you must first decide 
whether this is the correct (county) (other jurisdiction) in which this trial should be 
held. The State must prove beyond a reasonable doubt that the (aircraft) (motor 
vehicle) (train) (watercraft) (describe other vehicle) in which (insert name of 
offense) Was committed passed _ through (County) (other 
jurisdiction), Ohio, even if the specific county in which that offense occurred cannot 
reasonably be determined. 


COMMENT 
Drawn from R.C. 2901.12(B). 


(C) UNLAWFUL TAKING OR RECEIVING OF PROPERTY, UNLAWFUL 
TAKING OR ENTICING OF ANOTHER. Before you can decide whether the State 
of Ohio has proved beyond a reasonable doubt all of the essential elements of the 
offense(s) with which the defendant is charged, you must first decide whether this 
is the correct (county) (other jurisdiction) in which this trial should be held. The 
State must prove beyond a reasonable doubt that the (property) (victim) involved in 
(insert name of offense) was (taken) (received) (enticed) from or into 

(County) (other jurisdiction), Ohio. 


COMMENT 
Drawn from R.C. 2901.12(C). 


(D) OFFENSE OF CONSPIRACY, ATTEMPT, OR COMPLICITY UNDER 
R.C. 2901.11(A)(2). Before you can decide whether the State of Ohio has proved 
beyond a reasonable doubt all of the essential elements of the offense(s) with which 
the defendant is charged, you must first decide whether this is the correct (county) 
(other jurisdiction) in which this trial should be held. The State must prove beyond 
a reasonable doubt that all or any part of (insert name of R.C. 2901.11(A)(2) offense) 
GOccUIted Ins se ee (County) (other yurisdiction),.Ohio. 


COMMENT 
Drawn from R.C. 2901.12(D). 
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(E) OFRENSE OF CONSPIRACY OR ATTEMPT UNDER R.C. 2901.11(A)(3). 
Before you can decide whether the State of Ohio has proved beyond a reasonable 
doubt all of the essential elements of the offense(s) with which the defendant is 
charged, you must first decide whether this is the correct (county) (other 
jurisdiction) 1n which this trial should be held. The State must prove beyond a 
reasonable doubt that(all or any part of [insert name of R.C. 2901.11(A)(3) offense] 


was intended to or could have occurred) (the principal offender may be tried) in 
(County) (other jurisdiction), Ohio. 


COMMENT & 
Drawn from R.C. 2901.12(E). The second alternative is appropriate only for 
the offense of complicity under R.C. 2901.11(A)(3). If this alternative is 
appropriate, the court may also need to instruct on the venue of the principal 
offender. 


(F) OFFENSE COMMITTED IN OHIO WHILE OFFENDER OUT OF STATE. 

Before you can decide whether the State of Ohio has proved beyond a reasonable 

doubt all of the essential elements of the offense(s) with which the defendant is 

charged, you must first decide whether this is the correct (county) (other 
jurisdiction) 1n which this trial should be held. The State must prove beyond a €. 
reasonable doubt that all or any part of (insert name of offense) reasonably could 

have been committed in___—S—S—S—C Cutty (ther jurisdiction), Ohio, even if 

the specific (county) (jurisdiction) in which all or any part of the offense occurred 

cannot reasonably be determined. 


COMMENT 
Drawn from R.C. 2901.12(F). 





(G) OFFENSE INVOLVING MULTIPLE JURISDICTIONS. Before you can 
decide whether the State of Ohio has proved beyond a reasonable doubt all of the 
essential elements of the offense(s) with which the defendant is charged, you must 
first decide whether this is the correct (county) (other jurisdiction) in which this trial 
should be held. The State must prove beyond a reasonable doubt that all or any part 
of (insert name of offense) was committed in any of two or more jurisdictions, one 
of which was___—————C County (other jurisdiction), Ohio, even if the specific 
(county) (jurisdiction) in which that offense occurred cannot reasonably be 
determined. 
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COMMENT 
Drawn from R.C. 2901.12(G). 


(H) COURSE OF CONDUCT INVOLVING MULTIPLE JURISDICTIONS. 
Before you can decide whether the State of Ohio has proved beyond a reasonable 
doubt all of the essential elements of the offense(s) with which the defendant is 
charged, you must first decide whether this is the correct (county) (other 
jurisdiction) in which this trial should be held. The State must prove beyond a 

4 reasonable doubt that all or any part of the offenses involved in the defendant's 
course of conduct occurred in___ SSCS (County) (other jurisdiction), Ohio. In 
order for you to find that a course of conduct existed, you must find beyond a 
reasonable doubt that 


(Use appropriate alternative[s]) 


(1) the offenses involved (the same victim) (victims of the same type or from the 
same group). 


(or) 


(2) the offenses were committed by the defendant in his/her same employment, or 
capacity, or relationship to another. 





(or) 


(3) the offenses were committed (as part of the same [transaction] [chain of 
events]) (in furtherance of the same purpose or objective). 


(or) 
(4) the offenses were committed in furtherance of the same conspiracy. 
(or) 


(5) the offenses involved the same or a similar (modus operandi) (scheme) (plan) 
(system) (method). 


9 (or) 


(6) the offenses were committed along the defendant’s line of travel in this state, 
regardless of his/her point of origin or destination. 


COMMENT 


Drawn from R.C. 2901.12(H); State v. Lowe, 69 Ohio St.3d 527, 1994-Ohio- 
345 (defining modus operandi); State v. Kidd (July 11, 1997), 2d Dist. No. 
96-CA-62 (same). 
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(I) OFFENSE INVOLVING COMPUTER, COMPUTER SYSTEM, COMP- 
UTER NETWORK, TELECOMMUNICATION, TELECOMMUNICATIONS 
DEVICE, TELECOMMUNICATIONS SERVICE, OR INFORMATION 
SERVICE. Before you can decide whether the State of Ohio has proved beyond a 
reasonable doubt all of the essential elements of the offense(s) with which the 
defendant is charged, you must first decide whether this is the correct (county) 
(other jurisdiction) in which this trial should be held. The State must prove beyond 
a reasonable doubt that(the computer, computer system, or computer network of 
[insert name of victim of the offense] was located in) (any writing, data, or image 
was disseminated or transmitted as part the [insert name of offense] by means of a 
computer, computer system, computer network, telecommunication, telecommuni- & 
cations device, telecommunications service, or information service from or into) 
(linsert name of defendant| committed any activity that 1s an essential part of [insert 
name of offense] in) (County) (other jurisdiction), Ohio. 


COMMENT 
Drawn from R.C. 2901.12(1). 


(J) OFFENSE INVOLVING DEATH OF A PERSON. Before you can decide 
whether the State of Ohio has proved beyond a reasonable doubt all of the essential 
elements of the offense(s) with which the defendant is charged, you must first decide 
whether this is the correct (county) (other jurisdiction) in which this trial should be 
held. The State must prove beyond a reasonable doubt that (insert named of 
deceased person) s body or any part of his/her body was found in 

(County) (other jurisdiction), Ohio. 





COMMENT 
Drawn trom RC, 290 Tsl2(1)- 





3. 7 COMPUTERS COMPUTER SYSTEM, COVIPUTERINE EW ORK SIE: 
COMMUNICATION, TELECOMMUNICATIONS DEVICE, TELECOMMUN- 
ICATIONS SERVICE, OR INFORMATION SERVICE. R.C. 2901.12, 2913.01. 


4. CONCLUSION WHEN VENUE AT ISSUE. If you find that the state proved 
beyond a reasonable doubt that this is the correct (county) (other jurisdiction) in which 
this trial should be held, then you must proceed to decide whether the defendant is 
guilty of the offense(s) charged. If you find that the state failed to prove beyond a 
reasonable doubt that this 1s the correct (county) (other jurisdiction) in which this trial 
should be held, then you must notify the court of this finding and should not proceed 
to decide whether the defendant is guilty of the offense(s) charged. 
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7 5. GENERAL CONCLUSION. OJI-CR 425.03. 
(Text continued on page 89) 
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Chapter CR 417 
DEFINITIONS 


Purposely, motive (offenses committed before 3/23/15) [Rev. 1/10/15] 


Purposely, motive R.C. 2901.22(A) (offenses committed on and after 3/23/15) /Rev. 
T/10/15] 


Fraudulent purpose 

Mistake of fact 

Coma, blackout 

Transfer of purpose 

Knowingly (offenses committed before 3/23/15) 

Knowingly R.C. 2901.22(B) (offenses committed on and after 3/23/15) [Rev. 1/10/15] 
Deprive 

Owner 

Criminal recklessness (offenses committed before 3/23/15) 


Criminal recklessness R.C. 2901.22(C) (offenses committed on and after 3/23/15) 
[Rev. 8/9/17] 


Criminal negligence R.C. 2901.22(D) (offenses committed before 3/23/15) 


Criminal negligence R.C. 2901.22(D) (offenses committed on and after 3/23/15) /Rev. 
1/10/15] 


Possession 

Cause; natural consequences 

Other causes, intervening causes 
Affirmative defense R.C. 2901.05(C) [Rev. 8/5/20] 
Preponderance of the evidence 

Prima facie evidence 

Evidential presumption 

Threat /Rev. 10-23-10] 

Reasonable cause to believe /Rev. 1/11/14] 
Sexual terms defined /Rev. 12/9/17] 
Firearm /[Rev. 11/17/18] 

Battered Person Syndrome /Rey. 4/13/19] 


CR 417.01 Purposely, motive R.C. 2901.22(A) (offenses committed before 3/23/ 


15) [Rev. 1/10/15] 


1. Purpose to (specify specific conduct) is an essential element of the crime of (specify 
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the offense). 


2. RESULT. A person acts purposely when it is his/her specific intention to cause a 


certain result. It must be established in this case that at the time in question there was 
present in the mind of the defendant a specific intention to (describe result). 


COMMENT 
Drawn from R.C. 2901.22(A). 


3. CONDUCT. When the (central idea) (essence) (gist) of the offense is a (prohibition 
against) (forbidding of) conduct of a certain nature, a person acts purposely if his/her 
specific intention was to engage in conduct of that nature, regardless of what he/she 
may have intended to accomplish by his/her conduct. 


COMMENT 
Drawn from R.C. 2901.22(A). 


Section 3 will be given in rare cases where conduct is prohibited, e.g., Corruption 
of a minor, R.C. 2907.04. See State v. Wilson, 74 Ohio St.3d 381, 1996-Ohio-103. 


4. ADDITIONAL. Purpose is a decision of the mind to do an act with a conscious 
objective of (producing a specific result) (engaging in specific conduct). To do an act 
purposely is to do it intentionally and not accidentally. Purpose and intent mean the 
same thing. The purpose with which a person does an act is known only to 
himself/herself, unless he/she expresses it to others or indicates it by his/her conduct. 


COMMENT 
White v. Maxwell, 174 Ohio St. 186 (1963). 


5. HOW DETERMINED. The purpose with which a person (does an act) (brings 
about a result) is determined from the manner in which it is done, the (means) (Weapon) 
used, and all the other facts and circumstances in evidence. 


COMMENT 
State v. Huffman, 131 Ohio St. 27 (1936). 


6. INFERENCE - USE OF DEADLY WEAPON. You may infer a purpose to cause 
the death of another where the natural or probable consequences of the defendant’s act 
is to produce death in light of all the surrounding circumstances. Such circumstances 
include the weapon used and its capability to destroy life. If you find that the defendant 
used a deadly weapon against another in a manner calculated to destroy life, the 
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y purpose to cause death may be, but is not required to be, inferred from the use of the 
(Text continued on page 91) 
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weapon. Whether an inference is made rests entirely with you. 


COMMENT 
Drawn from State v. Stallings, 89 Ohio St. 3d 280, 2000-Ohio-164; In re A./.S., 
173 Ohio App.3d 171, 2007-Ohio-3216 (plurality opinion); State v. Sevilla, 10th 
Dist. No. O6AP-954, 2007-Ohi0-2789. 


For the definition of “deadly weapon” and an explanation of the capability of a 
deadly weapon, see OJI-CR 413.03. 


7. MOTIVE (ADDITIONAL). Proof of motive is not required. The presence or 
absence of motive is one of the circumstances bearing upon (purpose) (knowledge). 
(Where an act is a crime, a “good” motive or purpose is not a defense.) 


COMMENT 
Motive is the subjective inducement or reason that prompted the purpose. This 
instruction is unnecessary except when motive is argued to the jury. See State v. 
Allen, 8th Dist. No. 85530, 2005-Ohio-4813; State v. Parsons, 6th Dist. No. 
H-93-47 (Jan. 27, 1995). 


8. TRANSFERRED INTENT (ADDITIONAL). If you find that the defendant 
(intended) (was attempting) to cause (the death of) (injury to) a particular person and 
that his/her act (unintentionally) (accidentally) caused (the death of) ({describe other 
injury] to) (insert name of other person killed or injured), then the defendant is as 
responsible as if his/her act had harmed the intended person. 





COMMENT 
State v. Powell, 132 Ohio St.3d 233, 2012-Ohio-2577; State v. Sowell, 39 Ohio 
St.3d 322 (1988); State v. Solomon, 66 Ohio St.2d 214 (1981); State v. Majid, 8 
Dist. No. 96855, 2012-Ohio-1192. 


CR 417.01 Purposely, motive R.C. 2901.22(A) (offenses committed on and 
after 3/23/15) [Rev. 1/10/15] 


1. Purpose to (specify specific conduct) 1s an essential element of the crime of (insert 
name of offense). 

2. RESULT. A person acts purposely when it is the person’s specific intention to 
(cause a certain result) (engage in conduct of a certain nature). It must be established 
in this case that at the time in question there was present in the mind of the defendant 
a specific intention to (describe the result the defendant intended to cause or the nature 
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of the conduct in which the defendant intended to engage). 


COMMENT 
Drawn from R.C. 2901.22(A). 


3. CONDUCT. When the (central idea) (essence) (gist) of the offense is a prohibition 
against conduct of a certain nature, a person acts purposely, regardless of what the 
person intended to accomplish thereby, if it was the person’s specific intent to engage 
in conduct of that nature. o 





COMMENT 
Drawn from R.C. 2901.22(A). 
Section 3 will be given in rare cases where conduct is prohibited, e.g., 


Corruption of a minor, R.C. 2907.04. See State v. Wilson, 74 Ohio St.3d 381, 
1996-Ohio- 103. 


4. INTENT (ADDITIONAL). Purpose is a decision of the mind to do an act with a 
conscious intent to (produce a specific result) (engage in specific conduct). To do an a 
act purposely is to do it intentionally and not accidentally. Purpose and intent mean the 

same thing. The purpose with which a person does an act is known only to that person 

unless he/she expresses it to others or indicates it by his/her conduct. 





COMMENT 
White v. Maxwell, 174 Ohio St. 186 (1963). 


5. HOW DETERMINED. The purpose with which a person (does an act) (brings 
about a result) is determined from the manner in which it is done, the (means) 
(weapon) used, and all the other facts and circumstances in evidence. 





COMMENT 
State v. Huffman, 131 Ohio St. 27 (1936). 


6. INFERENCE—USE OF DEADLY WEAPON (ADDITIONAL). You may infer a 
purpose to cause the death of another when the natural or probable consequence of the 
defendant’s act is to produce death in light of all the surrounding circumstances. Such 
circumstances include the weapon used and its capability to destroy life. If you find 
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that the defendant used a deadly weapon against another in a manner calculated to 
destroy life, you may, but are not required to, infer the purpose to cause death from the 
use of the weapon. Whether an inference is made rests entirely with you. 


COMMENT 
Drawn from State v. Stallings, 89 Ohio St. 3d 280, 2000-Ohio-164; Jn re A.J.S., 
173 Ohio App.3d 171, 2007-Ohio-3216 (plurality opinion); State v. Sevilla, 10th 
Dist. Franklin No. O6AP-954, 2007-Ohio-2789. 


For the definition of “deadly weapon” and an explanation of the capability of a 
deadly weapon, see OJI-CR 413.03. 


7. MOTIVE (ADDITIONAL). Proof of motive is not required. The presence or 
absence of motive is one of the circumstances bearing upon (purpose) (knowledge). 
(When an act is a crime, a “good” motive or purpose is not a defense.) 


COMMENT 


Motive is the subjective inducement or reason that prompted the purpose. This 
instruction is unnecessary except when motive is argued to the jury. See State v. 
Allen, 8th Dist. Cuyahoga No. 85530, 2005-Ohio-4813; State v. Parsons, 6th Dist. 
Huron No. H-93-47, 1995 Ohio App. LEXIS 213 (Jan. 27, 1995). 


8. TRANSFERRED INTENT (ADDITIONAL). If you find that the defendant 
(intended) (was attempting) to cause the death of or injury to (insert name of intended 
victim) and that his/her act (unintentionally) (accidentally) caused the death of or 
injury to (insert name of actual victim), then the defendant is as responsible as if 
his/her act had harmed (insert name of intended victim). 


COMMENT 


State v. Powell, 132 Ohio St.3d 233, 2012-Ohio-2577; State v. Sowell, 39 Ohio 
St.3d 322 (1988); State v. Solomon, 66 Ohio St.2d 214 (1981); State v. Majid, 8 
Dist. Cuyahoga No. 96855, 2012-Ohio-1192. 


CR 417.03 Fraudulent purpose R.C. 2913.01(A) and (B) 


1. The existence of a purpose to defraud is an essential element of the crime of 


2. (Defraud) (Fraud) means to knowingly obtain, by deception, some benefit for 
oneself or for another, or to knowingly cause, by deception, some detriment to another. 
R.C. 2913.01(B). 
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3. DECEPTION. Deception means knowingly deceiving another or causing another 
to be deceived, by any false or misleading representation, by withholding information, 
by preventing another from acquiring information, or by any other conduct, act, or 
omission which creates, confirms, or perpetuates a false impression in another, 
including a false impression as to (law) (value) (state of mind) or other objective or 
subjective fact. R.C. 2913.01(A). 


4. DEFRAUD-OPTIONAL. A purpose to defraud or deceive may be shown by some 
(statement) (representation) (pretense) (deception) (scheme) (trickery) (other act), 
known to be false, and carried out to (mislead) (deceive) (cheat) (damage) another. 


5. PARTICULAR PERSON. It is not necessary that the defendant intend to defraud 
a particular (person) (corporation). 


On KNOWINGRY) OJEGRS4 17 le 
CR 417.05 Mistake of fact 


1. Unless the defendant had the required (purpose) (knowledge) he is not guilty of the 
crime. on 


2. In determining whether the defendant had the required (purpose) (knowledge) you 
will consider whether he acted under a mistake of fact regarding 


3. If the defendant had an honest belief arrived at in good faith in the existence of such 
facts and acted in accordance with the facts as he believed them to be, he 1s not guilty 
Oleg ete te oe paSG(Aadpurposes toja(knowled ses al ya terre eee eed eeccenttal 
element of that offense. 


4. LESSER OFFENSE. However, even if you find that the defendant did not have 
the required (purpose) (knowledge), you must thereafter consider whether the 
defendant is guilty of the crime of ________ ass (purpose) (knowledge) is not an 
element of that offense. 


CR 417.07 Coma, blackout R.C. 2901.21(C)(2) 


1. DEFINED. Where a person commits an act while unconscious as in a (coma) 
(blackout) (convulsion) due to (heart failure) (disease) (sleep) (injury), such act is not 
a criminal offense even though it would be a crime if such act were the product of a 
person’s (will) (volition). 

2. CONCLUSION. If you have a reasonable doubt whether the defendant was 
conscious at the time of such act, you must find that he is not guilty. If you find that 
the defendant was conscious, such finding does not relieve the state of its burden of 
establishing by the required weight of the testimony (all elements of the crime 
charged) (any lesser included offense) [that the act was (purposely) (knowingly) 
committed]. 


COMMENT 
Use above with appropriate instruction on purpose or knowledge. This instruc- 
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tion would not apply to one who recklessly or negligently became intoxicated or 
drove a car while sleepy. 


3. STATUTE. Reflexes, convulsions, body movements during unconsciousness or 
sleep, and body movements that are not otherwise a product of the actor’s (will) 
(volition), are involuntary acts. R.C. 2901.21(C)(2). 


CR 417.09 Transfer of purpose 


1. PURPOSE TO CAUSE THE DEATH. If you find that the defendant did have a 
purpose to cause the death of a particular person and that the shot accidentally caused 
the death of another person, then the defendant would be just as guilty as if the shot 
had taken effect upon the person intended. 


2. TRANSFERRED. The purpose required is to cause the death of another, not any 
specific person. If the shot missed the person intended, but caused the death of another, 
the element of purpose remains and the offense is as complete as though the person for 
whom the shot was intended had died. 


3. NO PURPOSE. However, if there was no purpose to cause the death of anyone, 
the defendant cannot be found guilty of . . . 


COMMENT 
In some cases an instruction on causation and foreseeability may be appropriate. 
OJI-CR 417.23, OJI-CR 417.25. 


While no instructions are provided where the degree of culpability is one of 
knowledge, somewhat similar instructions may be required in rare cases for lesser 
encom m0 O03 Ie. 2903s 3 


CR 417.11 Knowingly R.C. 2901.22(B) (offenses committed before 3/23/15) 
[Rev. 1/10/15] 


1. KNOWINGLY. A person acts knowingly, regardless of his purpose, when (he is 
aware that his conduct will probably cause a certain result) (he is aware that his 
conduct will probably be of a certain nature). A person has knowledge of circum- 
stances when he is aware that such circumstances probably exist. R.C. 2901.22(B). 


2. ALTERNATE. Knowingly means that a person is aware of the existence of the 
facts and that his acts will probably (cause a certain result) (be of a certain nature). 


COMMENT 


Evidence of mistake, accident, lack of information or other innocent reason 
negate the existence of knowledge and do not constitute an affirmative defense. 
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3. HOW DETERMINED. Since you cannot look into the mind of another, 
knowledge is determined from all the facts and circumstances in evidence. You will 
determine from these facts and circumstances whether there existed at the time in the 
mind of the defendant an awareness of the probability that 


COMMENT 
Purposely includes knowingly. R.C. 2901.22(B). 


4. MOTIVE. OJI-CR 417.01 § 7. 


CR 417.11 Knowingly R.C. 2901.22(B) (offenses committed on and after 3/23/ 
15) [Rev. 1/10/15] 


1. KNOWINGLY DEFINED. A person acts knowingly, regardless of purpose, when 
the person is aware that the person’s conduct will probably (cause a certain result) (be 
of a certain nature). A person has knowledge of circumstances when the person is 
aware that such circumstances probably exist. (When knowledge of the existence of a 
particular fact 1s an element of an offense, such knowledge is established if a person 
subjectively believes that there is a high probability of its existence and fails to make 
inquiry or acts with a conscious purpose to avoid learning the fact.) 


COMMENT 
RiGee o0T 22. By 


The Committee believes that the trial court should give the last sentence of this 
instruction only when knowledge of the existence of a particular fact 1s an element 
of the offense. 


Evidence of mistake, accident, lack of information, or other innocent reason can 
negate the existence of knowledge, but do not constitute atfirmative defenses. State 
v. White, 6th Dist. Lucas No. L-10-1194, 2013-Ohio-51; State v. Cooper, 10th Dist. 
Franklin No. O9AP-511, 2009-Ohio-6275; State v. Pecora, 87 Ohio App.3d 687 
(9th Dist.1993); State v. Rawson, 7th Dist. Jefferson No. 05-JE-2, 2006-Ohi0-496. 


2. HOW DETERMINED. Because you cannot look into the mind of another, 
knowledge is determined from all the facts and circumstances in evidence. You will 
determine from these facts and circumstances whether there existed at the time in the 
mind of the defendant an awareness of the probability that (describe the alleged result 
or nature of the defendant’s conduct). 
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COMMENT 
Purposely includes knowingly. R.C. 2901.22(E). 


3. MOTIVE. OJI-CR 417.01 § 7. 
CR 417.13 Deprive R.C. 2913.01(C) 
1. Deprive means to: 


(C)(1) Withhold property of another permanently, or for such period as to 
appropriate a substantial portion of its value or use or with purpose to restore it only 
upon payment of a reward or other consideration; 


(C)(2) Dispose of property so as to make it unlikely that the owner will recover it; 


(C)(3) Accept, use, or appropriate money, property, or services, with purpose not to 
give proper consideration in return therefor, and without reasonable justification or 
excuse for not giving proper consideration. 


CR 417.15 Owner R.C. 2913.01(D) 


1. OWNER. Owner means any person, other than the (defendant) (actor), who is the 
owner of, or who has possession or control of or any license or interest in property or 
services even though such ownership, possession, control, license or interest is 
unlawful. R.C. 2913.01(D). 


2. POSSESSION. OJI-CR 417.21. 


CR 417.17 Criminal recklessness R.C. 2901.22(C) (offenses committed before 
3/23/15) [Rev. 1/10/15] 


1. RECKLESSLY. A person acts recklessly when, with heedless indifference to the 
consequences, he perversely disregards a known risk that his conduct is likely (to 
cause a certain result) (to be of a certain nature). A person is reckless with respect to 
circumstances when, with heedless indifference to the consequences, he perversely 
disregards a known risk that such circumstances are likely to exist. R.C. 2901.22(C). 


2. RISK. Risk means a significant possibility, as contrasted with a remote possibility, 
that (a certain result may occur) (that certain circumstances may exist). R.C. 
2901.01(A)(7). 


COMMENT 
While statutory rules for conduct must be submitted to the jury, a violation is 
civil negligence and not sufficient to constitute reckless conduct. From the 
Statutory definition, the risk taken (going through a red light) must be known and 
disregarded, but the consequences (that another car will enter on green) need only 
be a likely circumstance. 


See comments on preliminary drafts of the statute, Symposium, The Mens Rea 
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Provisions of the Proposed Ohio Criminal Code—The Continuing Uncertainty 
GROSS OMEN et edb, Shelf 


Instructions on recklessness and negligence under the criminal code may be the 
subject of extensive litigation. Any suggestion by the committee is subject to the 
usual caveat, that your guess can be as good as that of anyone else. 


Recklessly includes conduct that is knowingly or purposely performed. R.C. 
200122: 


CR 417.17 Criminal recklessness R.C. 2901.22(C) (offenses committed on and 
after 3/23/15) [Rev. 8/9/17] é 


1. RECKLESSLY DEFINED. A person acts recklessly when, with heedless indif- 
ference to the consequences, the person disregards a substantial and unjustifiable risk 
that the person’s conduct is likely to cause a certain result or is likely to be of a certain 
nature. A person is reckless with respect to circumstances when, with heedless 
indifference to the consequences, the person disregards a substantial and unjustifiable 
risk that such circumstances are likely to exist. 


COMMENT 
OU 2): 


Recklessly includes conduct that is knowingly or purposely performed. R.C. g 
290 228). 


2. SUBSTANTIAL RISK. Substantial risk means a strong possibility, as contrasted 
with a remote or significant possibility, that (a certain result may occur) (certain 
circumstances may exist). 


COMMENT 
Rete OO lege 


There is no statutory definition of the term “unjustifiable.” 





CR 417.19 Criminal negligence R.C. 2901.22(D) (offenses committed before 
3/23/15) [Rev. 1/10/15] 


1. NEGLIGENTLY. A person acts negligently when, because of a substantial lapse 
from due care, he fails to perceive or to avoid a risk that his conduct may (cause a 
certain result) (be of a certain nature). A person is negligent with respect to 
circumstances when, because of a substantial lapse from due care, he fails to perceive 
or to avoid a risk that such circumstances may exist. R.C. 2901.22(D). 


2. DUE CARE (NEGLIGENCE). Due care is that amount of care which (a 
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reasonably prudent) (an ordinarily cautious) person is accustomed to use under the 
Same or similar circumstances. 
(Text continued on page 99) 
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5 3. SUBSTANTIAL. You will observe that the lapse or failure to use due care must 
be substantial. The lapse must be a material departure from the standard of due care. 
If you find that the defendant failed to use due care, you must determine if his failure 
was a substantial (lapse) (departure) from the standard of due care. 


COMMENT 
Further elaboration of the word “substantial” may lead to error. 


4 4. RISK. Risk means a significant possibility, as contrasted with a remote possibility, 
that (a certain result may occur) (or) (that certain circumstances may exist). R.C. 
2901.01(A)(7). 


COMMENT 


Negligently includes conduct that is recklessly, knowingly or purposely per- 
fonmcds kh G, 2900 1-22( EB); 


5. PROXIMATE CAUSE OR CAUSATION. OJI-CR 417.23. 
4 6. NATURAL CONSEQUENCES, FORESEFABILITY. OJI-CR 417.25. 


COMMENT 


The definition of criminal negligence is a departure from existing civil and 
criminal law. It imposes upon the jury a duty to determine what conduct amounts 
to a substantial departure from other specific statutes as well as what amounts to 
a substantial lapse from due care. The lack of standards for what may be 
substantial leaves guilt or innocence to the discretion of the jury. 


The issue of substantial lapse is always a jury question. 


The creation of a new test for criminal negligence requires caution in the 
) application of civil laws and civil instructions. For example, in a homicide case a 
violation of a mandatory safety or traffic regulation is not negligence per se. 


State v. Tipton (1978), Portage App. No. 773, unreported, is contra. 


The word negligence should not be used in a criminal case unless it includes the 
condition of a substantial lapse. Technically correct comparisons with civil 
negligence will confuse the jury. 


The statutory definition of criminal negligence must be amplified and expanded 
in each case. The caveat to judges must be repeated here. Instructions on criminal 
negligence and standards for what is intended by “substantial” will develop in 
future cases. 


The greater amount of due care required for inherently deadly objects or 
4 dangerous substances creates a problem in defining a substantial lapse of due care 
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in negligent homicide cases. R.C. 2903.05. This section will apply to many 
commercial and industrial situations. A similar problem exists where the highest 
degree of care applies, as in the case of a common carrier of passengers. 


CR 417.19 Criminal negligence R.C. 2901.22(D) (offenses committed on and 
after 3/23/15) [/Rev. 1/10/15] 


1. NEGLIGENTLY. A person acts negligently when, because of a substantial lapse 

from due care, the person fails to perceive or avoid a risk that the person’s conduct 

may (Cause a certain result) (be of a certain nature). A person is negligent with respect , 
to circumstances when, because of a substantial lapse from due care, the person fails e 
to perceive or avoid a risk that such circumstances may exist. 


COMMENT 
Ree 290 162201): 


2. DUE CARE (NEGLIGENCE). Due care is that amount of care that a reasonably 
careful person would use under the same or similar circumstances. 


COMMENT 
Drawn from OJI-CV 401.01. 


3. SUBSTANTIAL. The lapse or failure to use due care must be substantial. 
Substantial is another word for material, which means being of real importance or 
great consequence. 


COMMENT 
State v. Brady, 7th Dist. Mahoning No, 13 MA 88, 2014-Ohio-5721. 





4. RISK. “Risk” means a significant possibility, as contrasted with a remote 
possibility, that (a certain result may occur) (certain circumstances may exist). 


COMMENT 
Drawn from R.C. 2901.01. 


Negligently includes conduct that is recklessly, knowingly. or purposely 
performed. RC, 2901221 B): 
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CR 417.21 Possession R.C. 2901.21(C)(1) 
1. Possession of is an essential element of the offense 


2. Possession is a voluntary act if the possessor knowingly procured or received the 
(describe thing possessed), or was aware of his control thereof for a sufficient period 
of time to have ended his possession. R.C. 2901.21(C)(1). 


3. A person has possession when he knows that he has the object on or about his 
(person) (property) or (places it where it is accessible to his use or direction) and he has 
the ability to direct or control its use. 


4. JOINT POSSESSION. Two or more persons may have possession if together they 
have the ability to control it, exclusive of others. 


5. OWNERSHIP. Ownership is not necessary. A person may possess or control 
property belonging to another. 


6. R.C. CHAPTER 2925 CASES (DRUGS). “Possess” or “possession” means having 
control over a thing or substance but may not be inferred solely from mere access to the 
thing or substance through ownership or occupation of the premises upon which the 
thing or substance is found. R.C. 2925.01(L). 


CR 417.23 Cause; natural consequences 


1. CAUSE. The state charges that the act or failure to act of the defendant caused 
(death) (physical harm to [person] [property]). Cause is an essential element of the 
offense. Cause is an act or failure to act which in a natural and continuous sequence 
directly produces the (death) (physical harm to [person] [property]), and without which 
it would not have occurred. 

2. NATURAL CONSEQUENCES. The defendant’s responsibility is not limited to 
the immediate or most obvious result of the defendant’s act or failure to act. The 
defendant is also responsible for the natural and foreseeable (consequences) (results) 
that follow, in the ordinary course of events, from the act or failure to act. 


CR 417.25 Other causes, intervening causes 


1. OTHER CAUSES NOT A DEFENSE. There may be one or more causes of an 
event. However, if a defendant’s act or failure to act was one cause, then the existence 
of other causes is not a defense. 

2. INTERVENING CAUSES. The defendant is responsible for the natural conse- 
quences of the defendant’s unlawful act or failure to act, even though (death) (physical 
harm to [person] [property]) was also caused by the intervening act or failure to act of 
another (person) (agency). 

3. INDEPENDENT INTERVENING CAUSE OF DEATH. If the defendant inflicted 
an injury not likely to produce death, and if the sole and only cause of death was 
(natural cause) (fatal injury inflicted by another person), the defendant who inflicted the 
original injury is not responsible for the death. 


COMMENT 


This instruction may be used only in a homicide case. The defendant may still be 
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responsible for a lesser offense, such as attempted aggravated murder, attempted 
murder or assault. 


CR 417.27 Affirmative defense R.C. 2901.05(C) [Rev. 8/5/20] 


COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from a defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. Because the General Assembly did not express a clear intent 
whether R.C 2901.05 applies to offenses that were committed before and tried after 
3/28/19, the court must decide as a threshold matter whether R.C 2901.05 is 
retroactive. 


Several appellate districts have determined that the burden-shifting change the 
General Assembly made to Ohio’s self-defense statute through the passage R.C. 
2901.05 should not be applied retroactively. State v. Wallace-Lee, 2d Dist. Greene 
No. 2019-CA-19, 2020-Ohio-3681; State v. Koch, 2d Dist. Montgomery No. 28000, 
2019-Ohio-4099; State v. Williams, 3d Dist. Allen No. 1-19-39, 2019-Ohio-5381; 
State v. Whitman, 5th Dist. Stark No. 2019CA94, 2019-Ohio-4140; State v. Brown, 
9th Dist. Wayne No. 19APO0004, 2020-Ohi0-529; State v. Zafar, 10th Dist. Franklin 
No. 19AP-255, 2020-Ohio-3341; State v. Gloff, 12th Dist. Clermont No. CA2019- 
06-047, 2020-Ohio-3143; Strate v. Lewis, 12th Dist. Butler No. CA2019-07-128, 
2020-Ohio-3762. 


The Committee believes the burden-shifting change made through the amend- 
ment to R.C. 2901.05 applies to every criminal trial held on and after 3/28/19, 
regardless of when the offense(s) may have occurred. Lewis, supra, citing State v. 
Humphries, 51 Ohio St.2d 95 (1977), paragraph four of the syllabus and Gloff, 
supra. 


CLAIM. The defendant claims that (describe affirmative defense). 


COMMENT 


See Chapter 411 dealing with defenses, some of which are affirmative defenses. 
R.C. 2901.05(A) places the burden of going forward with the evidence of an 
affirmative defense and the burden of proof by a preponderance of the evidence 
upon the accused. R.C. 2901.05(D) defines two types of affirmative defenses: 


1. A defense expressly designated as affirmative (for example, renunciation 
or abandonment in a conspiracy charge under R.C. 2923.01[I]); 


2. A defense involving an excuse or justification peculiarly within the 
knowledge of the accused, on which the accused can fairly be required to 
adduce supporting evidence (for example, that the defendant acted for 
specified lawful purposes in a charge of abusing harmful intoxicants under 
Riad O25 88): 


102 
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Intoxication (rendering a defendant incapable of forming the criminal purpose in 
question), duress, and insanity are affirmative defenses. 


Diminished capacity is not a recognized defense in Ohio. A blackout, however, 
was recognized as an affirmative defense. State v. Ireland, 155 Ohio St.3d.287, 
2018-Ohio0-4494. 


The defenses of accident and alibi are not affirmative defenses. 


2. BURDEN. The burden of going forward with the evidence of (describe affirmative 
defense) and the burden of proving this defense are upon the defendant. He/she must 
establish such a defense by a preponderance of the evidence. 


3. PREPONDERANCE OF THE EVIDENCE. OJI-CR 417.29. 
(Text continued on page 103) 
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CR 417.29 Preponderance of the evidence R.C. 2901.05(A) 
1. AFFIRMATIVE DEFENSE; BURDEN. OJI-CR 417.27. 


2. DEFINED. Preponderance of the evidence is the greater weight of the evidence; 
that is, evidence that you believe because it outweighs or overbalances in your minds 
the evidence opposed to it. 


3. ADDITIONAL. A preponderance means evidence that is more probable, more 
persuasive, or of greater probative value. It is the quality of the evidence that must be 
weighed. Quality may or may not be identical with (quantity) (the greater number of 
witnesses). 


4. CONSIDER ALL EVIDENCE. In determining whether or not an (issue) (affirma- 
tive defense) has been proved by a preponderance of the evidence, you should consider 
all the evidence bearing upon that (issue) (affirmative defense) regardless of who 
produced it. 


5. EQUALLY BALANCED. If the weight of the evidence is equally balanced or if 
you are unable to determine which side of an (issue) (affirmative defense) has the 
preponderance, then the defendant has not established such (issue) (affirmative 
defense). 


GeeELEEC POP PAILCURE. If the, detendant fails to establish the defense of 
, the state still must prove to you beyond a reasonable doubt all the 


elements of the crime charged (or any lesser included offense). 


CR 417.31 Prima facie evidence 


COMMENT 

Various criminal statutes contain references to prima facie evidence. The 
Committee believes that whether or not the prosecution has introduced sufficient 
evidence to constitute a prima facie case as to every element of a charged offense 
is not a jury issue. If a statute contains a prima facie standard, it should only be 
considered by the trial judge in determining if the prosecution has introduced 
sufficient evidence to deny a motion for judgment of acquittal under Crim. R. 29. 
In some instances a statutory prima facie standard may constitute a permissive 
presumption. 


CR 417.33 Evidential presumption 


1. PERMISSIVE PRESUMPTIONS. If you find beyond a reasonable doubt that 
(insert basic fact[s]), then you may find (insert statutory conclusion[s]). You may 
regard (insert basic fact[s]), 1f established beyond a reasonable doubt, as sufficient 
evidence of (insert statutory conclusion[s]); however, you are not required to do so. 
The fact that you may draw this conclusion does not shift the burden of proof from the 
prosecution to the defendant or place any burden whatsoever on the defendant to 
introduce any evidence. The prosecution must prove each and every element of the 
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charged offense beyond a reasonable doubt. 


5 


—-* 


MANDATORY PRESUMPTIONS 


COMMENT 


Unlike a permissive presumption a mandatory presumption requires the trier of 
fact to reach a certain conclusion if certain basic fact(s) are proven beyond a 
reasonable doubt. Mandatory presumptions may be conclusive (may not be 
rebutted), or rebuttable (may be rebutted by evidence of a certain nature or quality). 


In Sandstrom vy. Montana (1979), 442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d 39, the 
U.S. Supreme Court held that an instruction on a presumption is unconstitutional if 
it states or implies that the presumption is conclusive or if it shifts the burden of 
persuasion to the defendant. The Ohio Supreme Court is in accord. State v. Price 
(1979), 60 Ohio St.2d 136; State v. Montgomery (1991), 61 Ohio St.3d 410. 


Whether or not a mandatory presumption that shifts only the burden of evidence 
production, as opposed to a burden of persuasion to the defendant in a criminal case, 
is constitutional has not been resolved by Ohio courts or the U.S. Supreme Court. 
See Francis v. Franklin A985), 47 BW 307 ma el055S Cis [baesa te edd e 
See also State v. Adams (1982), 3 Ohio App.3d 50. 


Until such time as this issue is resolved the Committee believes that instructions 
on statutory presumptions, if given, should conform to the permissive presumption 
format (supra). 


CR 417.35 Threat /Rev. 10-23-10] 


1. 


104 


THREAT. “Threat” means (a statement) (conduct) (describe other means of 


communication) whether direct or indirect, exerting pressure sufficient to (overcome the 
will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
Drawn'from Siate vy. Cress, 1{2°Ohie st.3d 72, 20060-Ohi0-650F- 


CR 417.37 Reasonable cause to believe /Rev. 1/11/14] 


1. In determining whether the defendant had reasonable cause to believe that (describe 
the required belief that forms the basis of the offense), you must put yourself in the 
position of this defendant with his/her knowledge or lack of knowledge and under the 
circumstances and conditions that surrounded him/her at that time. You must consider 
the conduct of the persons involved and determine whether their acts and words and all 
the surrounding circumstances would have caused a person of ordinary prudence and 
care to believe that (describe the required belief that forms the basis of the offense). 
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CR 417.39 Sexual terms defined /Rev. 12/9/17] 


1. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, or 
both. 


COMMENT 
heGe etl 


ZS EXE ACONDUECT? REP2907- 61 


3. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the penis 
into the vagina. 


COMMENT 
State v. Roark, 12th Dist. Warren No. CA2012-04-036, 2013-Ohio-217. 


4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a person. 


COMMENT 


Drawn from State v. Roark, 12th Dist. Warren No. CA2012-04-036, 2013-Ohio- 
217; State v. Alvarado, 3d Dist. Putnam No. 12-07-14, 2008-Ohio-4411. 


5. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


6. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth and 
the female sex organ. 


COMMENT 


State v. Wilson, 2d Dist. Montgomery Nos. 16728 and 16752 (Aug. 7, 1998); 
State v. Bailey, 78 Ohio App.3d 394 (1992). 
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7. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, if 


the person is a female, a breast, for the purpose of sexually arousing or gratifying either 
person. 


COMMENT 


Drawn from R.C. 2907.01(B). The trial court should instruct the jury that the 


applicable mens rea for sexual contact is purposely. State v. Dunlap, 129 Ohio St.3d 
461, 2011-Ohio-4111. 


8. MASTURBATION. “Masturbation” means the manipulation of genital organs for 
sexual gratification by means other than sexual intercourse. 


COMMENT 


State v. Johnson, 2d Dist. Montgomery No. 21335, 2006-Ohio-4935; Columbus 
v. Heck, 10th Dist. Franklin No. 98AP-1384, 1999 Ohio App. LEXIS 5257(Nov. 9, 
198): 


9. BESTIALITY. “Bestiality” means sexual activity between a human being and an 
animal. 


10. NUDITY. “Nudity” means the showing, representation, or depiction of human 
male or female genitals, pubic area, or buttocks with less than a full, opaque covering, 
or of a female breast with less than a full, opaque covering of any portion thereof below 
the top of the nipple or of covered male genitals in a discernibly turgid state. Nudity 
requires a lewd exhibition or a graphic focus on male or female genitals. 


COMMENT 
Drawn from R.C. 2907.01. 
The statutory definition of nudity in R.C. 2907.01 is by itself constitutionally 
deficient. In Osborne v. Ohio, 495 U.S. 103 (1990), the United States Supreme 


Court held that the limiting phrase so as to constitute a lewd exhibition or involve 
a graphic focus on the genitals is constitutionally necessary. 


With respect to R.C. 2907.323(A)(1), however, the definition of nudity that 
applies is provided by R.C. 2907.01. State v. Martin, Sup.Ct. No. 2014-2028, 
2016-Ohio-7196 (Oct. 5, 2016). 


11. SEXUAL MOTIVATION. “Sexual motivation” means a purpose to gratify the 
sexual needs or desires of the defendant. 
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COMMENT 
Drawn from R.C. 2971.01. 


12. PRIVATE PARTS. “Private parts” means genitals. 


COMMENT 


In State v. Jetter, 74 Ohio App.3d 535 (1st Dist. 1991), the court held that term 
“private parts” in the public indecency statute did not include a female breast. 


13. SEXUAL EXCITEMENT. “Sexual excitement” means the condition of human 
male or female genitals when in a state of sexual stimulation or arousal. 


COMMENT 
BG 3290201. 


14. OBSCENE. R.C. 2907.01; OJI-CR 507.31 § 9. 


15. PRURIENT. “Prurient” means a shameful or morbid interest in nudity, sex, or 
excretion. 


COMMENT 
Drawn from Brockett v. Spokane Arcades, Inc., 472 U.S. 491 (1985). 


lOme se awee AC VEL Y POR HIRES 


(A) “Sexual activity for hire’ means an implicit or explicit agreement to provide 
sexual activity in exchange for anything of value paid to the person engaging in such 
sexual activity, to any person trafficking that person, or to any person associated with 
either such person. 


COMMENT 
R.C. 2907.24. This definition applies to Soliciting of Prostitution. The legislature 
has not defined the term “sexual activity for hire” for R.C. 2907.21 (Compelling 
Prostitution), R.C. 2907.22 (Promoting Prostitution), R.C. 2907.23 (Procuring), and 
R.C. 2907.25 (Prostitution After a Positive H.I.V. Test). 
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(B) “Sexual activity for hire,” “performance for hire,” and “model or participant for 
hire” mean an implicit or explicit agreement to provide sexual activity, engage in an 
obscene, sexually oriented, or nudity oriented performance, or be a model or 
participant in the production of obscene, sexually oriented, or nudity oriented 
material, whichever is applicable, in exchange for anything of value paid to (the 
person) (any person who recruits, lures, entices, isolates, harbors, transports, 
provides, obtains, or maintains, or attempts to recruit, lure, entice, isolate, harbor, 
transport, provide, obtain, or maintain the person) (any person associated with a 
person) engaging in such sexual activity, performance, or modeling or participation. 


COMMENT 


Drawn from R.C. 2905.32 (F)(2). The Committee believes that this definition is 
applicable to Trafficking Offenses. 


17. BROTHEL. “Brothel” means a building in which prostitutes are available. 


COMMENT 


State v. Poirier, 6th Dist. Lucas Nos. L-01-1479, L-01-1480, and L-01-1481, 
2002-Ohio-4218. 


18. PROSTITUTE. “Prostitute” means a male or female who promiscuously engages 
in sexual activity for hire, regardless of whether the hire is paid to the prostitute or to 
another. 


COMMENT 
ReGe200 7201 


19, HARMFUL TO JUVENILES. R-C: 2907.01. 


20. JUVENILE. “Juvenile” means an unmarried person under the age of eighteen. 


COMMENT 
eG D0 EO 


DPR NVATERTARS RIC? 2907.01" 
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22. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
play, show, skit, dance, or other exhibition performed before an audience. 


COMMENT 
Toles et), 


2S hOUSEER,C.2907. 01" 


24. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
RG 290,701. 


oe MEN eee CLIENT OR PATIENT. R.C.2907.01, R:C. 2305.51. 
Pome LEN VATSLLE AIST PROBESSIONAL? B.C. 2907.01, R.C. 2305.115. 


27. SADO-MASOCHISTIC ABUSE. “Sado-masochistic abuse” means flagellation 
or torture by or upon a person or the condition of being fettered, bound, or otherwise 
physically restrained. 


COMMENT 
Ri Ge2907.01¢ 


28. SEXUALLY ORIENTED. “Sexually oriented” means any material or perfor- 
mance that shows a person participating or engaging in sexual activity, masturbation, 
or bestiality. 


COMMENT 
Drawn from R.C. 2919.22(D)(4)(c). 


CR 417.41 Firearm [Rey. 11/17/18] 
le FIRBARMPR Cr2923501. 


2. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 
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COMMENT 
I Ce PEN 


3. CAPABLE OF EXPELLING OR PROPELLING. When deciding whether a 
firearm is capable of expelling or propelling one or more projectiles by the action of an 
explosive or combustible propellant, you may rely upon circumstantial evidence 
including, but not limited to, the representation(s) and action(s) of the individual 
exercising control over the firearm. 


COMMENT 
Drawn fromik.G 32923 41; 


CR 417.43 Battered Person Syndrome /Rev. 4/13/19] 


COMMENT 

The “battered person syndrome” was adopted by the Supreme Court of Ohio in 
State v. Koss, 49 Ohio St.3d 213 (1990), and subsequently codified in R.C. 2901.06 
as the “battered woman syndrome.” Notwithstanding the statutory title, it is not 
limited to a woman, but applies to any family member suffering from the syndrome 
as established by the evidence. See State v. Nemeth, 82 Ohio St.3d 202 (1998); State 
v. Stowers, 81 Ohio St.3d 260 (1998) (permitting expert testimony on “battered 
child syndrome”). There is no reason to treat women and children, similarly 
situated, in a different manner. State v. Nemeth, 7th. Dist. Jefferson No.95-JE-32 
(Jan. 30, 1997), motion for reconsideration overruled (Mar. 19, 1997). Courts in 
other states have also applied the “battered person syndrome” based upon the 
relationship of the persons and any pattern of abuse, regardless of the sex of the 
person asserting the “battered person syndrome.” State v. Curley, 250 So.3d 236 
(La.2018); State v. Doe, 421 S.C. 490, 808 S.E.2d 807 (2017): 


1. BATTERED PERSON. SYNDROME BY DEFENDANT. The expert evidence 
about the (abuse) (battering) of the defendant by (insert name of [deceased] [injured 
person]) does not in itself establish (self-defense) (justification) (duress) (insanity) 
(serious provocation) (insert other reason). The evidence is designed to assist you as 
you consider the defendant’s (ability to leave the relationship) (non-reporting of prior 
abuse) (non-confrontational killing). You may consider that evidence in deciding 
whether he/she had reasonable grounds to believe and an honest belief that he/she was 
in (imminent) (immediate) danger of death or great bodily harm and that the only 
reasonable means of escape from such danger was by the use of deadly force. In that 
event, the defendant had no duty to (retreat) (escape) (withdraw), even though he/she 
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3 was mistaken as to the existence of that danger. 


COMMENT 
Drawn from R.C. 2901.06. 


Expert evidence of battered woman syndrome/battered person syndrome is 
admissible under Evid.R. 702, and the jury may consider that evidence to decide 
whether the use of deadly force was justified in self-defense. State v. Thomas, 77 
Ohio St.3d 323 (1997); State v. Koss, 49 Ohio St.3d 213 (1990). 


Battered person syndrome may be raised as part of self-defense or to support a 
jury instruction for a lesser included offense. State v. Koss, 49 Ohio St.3d 213 
4 (1990). The battered person syndrome may apply to the issue of serious provocation 
occasioned by the victim for a jury instruction on an inferior degree offense of 
voluntary manslaughter to a murder charge. See State v. Nemeth, 82 Ohio St. 3d 202 
(1980); State v. Rodvold, 6th Dist. Huron No. H-10-12, 2012-Ohio-619. Battered 
person syndrome may also apply to the affirmative defense of duress or insanity. See 
State v. Lillo, 6th Dist. Huron No. H-10-001, 2010-Ohio-6221 (duress); R.C. 
2945.392 (insanity). 


2. BATTERED PERSON SYNDROME BY STATE. The expert evidence about the 
(abuse) (battering) by the defendant to (insert name of [deceased] [injured person]) 

was presented to assist you to explain (insert name of [deceased] [injured person])’s 
behavior. You may consider the expert evidence when considering the (ability to leave 
the relationship) (non-reporting of prior abuse) (recanting of prior allegations of abuse) 
by (insert name of [deceased] [injured person]) or to understand the reaction to the 
(abuse) (battering) when you are considering the credibility of (insert name of 
[deceased] [injured person]). 


COMMENT 


The battered person syndrome is not limited to self-defense and may be presented 
by the state in its case in chief to explain to the jury why a person would continue 
4 to stay in an abusive relationship. State v. Haines, 112 Ohio St.3d 393, 2006-Ohio- 
6711. The state is not required to wait for rebuttal to present expert testimony when 
the victim’s credibility could be attacked on cross examination or in opening 
statement to the jury. 


The expert testimony should be limited to 1) the general characteristics of a 
victim suffering from battered person syndrome and 2) hypothetical questions 
regarding specific abnormal behavior exhibited by a person suffering from battered 
person syndrome, but not a specific opinion regarding whether the victim/witness 
in the case was a battered person. State v. Haines. See also State v. Goff, 128 Ohio 
St.3d 169, 2010-Ohio-6317 (finding reversible error to permit state’s expert witness 
to testify to the defendant’s credibility in response to defense of battered person 


4 syndrome). 
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3. OTHER ACTS AND PRIOR CONVICTIONS. OJI-CR 401.25. 


COMMENT 


Appropriate instructions should be given to the jury regarding the limits of the 
expert’s testimony and testimony about any convictions or acts by the defendant 
that are not directly involved in the case. 


4. EXPERT WITNESS AND HYPOTHETICAL QUESTION. OJI-409.21. 
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CR 421.01 
CR 421.03 
CR 421.05 
CR 421.07 
CR 421.09 
CR 421.09 


CR 421.11 
CR 421.11 


CR 421.13 
CR 421.15 
CR 421.17 
CR 421.19 
CR 421.19 


CR 421.191 


CR 421.21 
CR 421.21 


CR 421.211 


CR 421.23 
CR 421.23 


CR 421.25 
CR 421.27 
CR 421.29 


Chapter CR 421 
DEFENSES 


Accident 

Alibi 

Character and reputation 

Intoxication R.C. 2901.21(C) 

Intoxication and purpose (non-homicide case) (offenses committed before 10/27/00) 


Intoxication and purpose (non-homicide case) (offenses committed on and after 
10/27/00) 


Intoxication, drugs or anger (homicide case) (offenses committed before 10/27/00) 


Intoxication, drugs or anger (homicide case) (offenses committed on and after 
10/27/00) 


Necessity 

Duress [Rey. 4/13/19] 

Unlawful entrapment 

Self defense against danger of death or great bodily harm /Rey. 10-11-08] 


Self-defense against danger of harm to VAR Re of non-deadly force R.C. 
2901.05 (effective 3/28/19) [Rev. 8/5/20] 


Defense of another—use of non-deadly force R.C. 2901.05 (effective 3/28/19) /Rev. 
8/5/20] 


Self-defense against danger of bodily harm /Rev. 8-16-06] 


Self-defense of person or residence against danger of death or great bodily 
harm—use of deadly force R.C. 2901.05 (effective 3/28/19) [Rev. 8/5/20] 


Defense of another against danger of death or great bodily harm—use of deadly 
force R.C. 2901.05 (effective 3/28/19) [Rev. 8/5/20] 


Self-defense/Defense of another—tests for reasonableness /Rev. 8-16-06] 


Presumption—Self-defense/Defense of another—when in residence or vehicle, use of 
deadly force (offenses committed on and after 3/28/19)/Reyv. 12/7/19] 


Insanity: defined /Rev. 4/13/19] 
Insanity: kinds 


Insanity: burden and conclusion 


CR 421.01 Accident 


1. The defendant denies any purpose to (describe). He denies that he committed an 
unlawful act and says that the result was accidental. 


2. DEFINED. An accidental result is one that occurs unintentionally and without any 


113 
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design or purpose to bring it about. An accident is a mere physical happening or event, 
out of the usual order of things and not reasonably (anticipated) (foreseen) as a natural 
or probable result of a lawful act. 


3. FORESEEABILITY. OJI-CR 417.25. 


4. CONCLUSION ON ACCIDENT. If after considering all the evidence, including 
that on the subject of accident, you are not convinced beyond a reasonable doubt that 
the defendant had a purpose to (describe), you must return a verdict of not guilty. 


COMMENT 


An instruction on accident is not recommended unless required by the evidence, 
argument or request of counsel. 


The claim of accident is not an affirmative defense. The committee recommends 
that no statement be given to that effect because it is unnecessary and it is confusing 
unless there exists a second defense on which the defendant has the burden of proof. 
Cited in State v. Poole (1973), 33 Ohio St.2d 18, 62 O.0.2d 340, 294 N.E.2d 888. 


CR 421.03 Alibi 


1. The defendant claims that he was at some other place at the time the offense 
occurred. This is known as an alibi. The word “alibi” means elsewhere or a different 
place. If the evidence fails to establish that the defendant was elsewhere, such failure 
does not create an inference that the defendant was present at the time when and at the 
place where an offense may have been committed. If, after a consideration of the 
evidence of alibi along with all the evidence, you are not convinced beyond a 
reasonable doubt that the defendant was present at the time in question, you must return 
a verdict of not guilty. 


COMMENT 


The claim of alibi is not an affirmative defense. The committee recommends that 
no statement be given to that effect because it is unnecessary and it is confusing 
unless there exists a second defense on which the defendant has the burden of proof. 
State v. Poole (1973), 33 Ohio St.2d 18, 62 O.0.2d 340, 294 N.E.2d 888. 


Ze NO MGR REQUIRED PORTAEIBE 


COMMENT 


Crim.R. 12.1 provides for seven days’ notice of alibi. The notice is mandatory. 
State v. Focht (1974), 37 Ohio St.2d 173, 66 0.0.20 359,°309sNRE 2d 922. sRur 
where there is a good faith failure to give notice of alibi and the prosecution is not 

(Text continued on page 115) 
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surprised or otherwise prejudiced thereby, it is an abuse of discretion for the court 
to exclude the evidence. State v. Smith (1977), 50 Ohio St.2d 51, 4 O0.0.3d 118, 362 
N.E.2d 988. 


CR 421.05 Character and reputation 


1. GENERAL. The defendant has offered testimony tending to show his reputation in 
the community in which he lives. Evidence of this nature isadmitted because one who 
has a good reputation may be less likely to commit an offense than one who lacks that 
reputation. However, good character or good reputation is not an excuse for an offense. 


COMMENT 
See Evid.R. 404, 405, 608(A), 608(B), and 803(20). 


2. WEIGHT. In determining the guilt or innocence of the defendant, you may 
consider the testimony of his reputation and give it such weight as you determine it 
should receive in connection with all the evidence. 


COMMENT 
See Evid.R. 404, 405, 608(A), 608(B), and 803(20). 


CR 421.07 Intoxication R.C. 2901.21(C) 


COMMENT 
Effective 10/27/00, voluntary intoxication may not be taken into consideration in 
determining the existence of a mental state that is an element of a crime. Voluntary 
intoxication may be admissible to show whether or not a person was physically 
capable of performing the act with which the person is charged. R.C. 2901.21(C). 


1. DEFENSE. Intoxication is not an excuse for an offense. However, evidence of 
intoxication has been admitted for the purpose of showing that the defendant was so 
intoxicated that he/she was incapable of performing the act with which he/she has been 
charged. 


CR 421.09 Intoxication and purpose (non-homicide case) (offenses committed 
before 10/27/00) 


1. DEFINED. Intoxication exists when a person consumes a quantity of an intoxi- 
cating beverage containing alcohol sufficient to adversely affect his/her mental 
processes (conduct) (actions) (reactions) (movement) and to deprive him/her of that 
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clearness of intellect (control of himself/herself) that he/she would otherwise have 
possessed. 


COMMENT 
state-v. Steele (1952),-95-Ohio Apps 107, 52 O1Or4ss> 117 NE zd Or 


2. PURPOSE, KNOWLEDGE. Intoxication is not an excuse for an offense. However, 
such evidence is admissible for the purpose of showing that the defendant was so 


intoxicated that he/she was incapable of (forming the purpose) (having the knowledge) 
to commit the offense of 


3. BURDEN. On this issue the burden of proof is upon the defendant to establish by 
a preponderance or greater weight of the evidence that at the time in question he/she 
was so influenced by alcohol that he/she was incapable of (forming a purpose) (having 
the knowledge) to commit the offense. 


COMMENT 
Long v. State’ (1923), 109 Ohio Ste 777 14) NESO9L 


4, PREPONDERANCE. OJI-CR 417.29. 


5. CONCLUSION. If you find by a preponderance or greater weight of the evidence 
that the defendant was incapable of (forming a purpose) (having the knowledge) to 
commit the offense, then you must find the defendant not guilty, because (purpose) 
(knowledge) is an essential element of the offense as I have previously instructed you. 


COMMENT 
State v. Griffin (1962), 116 Ohio App. 235, 22 O.0.2d 67, 180 N.E.2d 924. 
For intoxication in motor vehicle cases see OJI-CV 411.25. 


The above must be modified for homicide cases. State v. Salmon (1967), 10 Ohio 
App.2d 175, 39 O.0.2d 336, 226 N.E.2d 784. For intoxication, drugs, or anger in 
a homicide case, see OJI-CR 421.11. 


The above instruction may be modified to include the purpose of showing that his 
condition was due to the use of drugs. 


An accused does not have a constitutional right to refuse to take a reasonably 
reliable chemical test for intoxication. Westerville v. Cunningham (1968), 15 Ohio 
St.2d 121, 44 0.0.2d 119, 239 N.E.2d 40; McNulty v. Curry (1975), 42 Ohio St.2d 
341, 71 0.0.2d 317, 328 N.E.2d 798; Schmerber y. California 1966)5384 is: 
Pe. SU lel OLO, lo OO UmUGE 
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6. FAILURE BY THE STATE. (However,) if you find that the state failed to prove 
beyond a reasonable doubt that the defendant had the (purpose) (knowledge) to commit 
the offense of ____————_-—sO(or any lesser included offense) you must find the 
defendant not guilty. 


COMMENT 


Assertion of an affirmative defense does not relieve the state of the duty to 
establish all essential elements beyond a reasonable doubt. 


CR 421.09 Intoxication and purpose (non-homicide case) (offenses committed 
on and after 10/27/00) 


COMMENT 
Effective 10/27/00, voluntary intoxication may not be taken into consideration in 
determining the existence of a mental state that is an element of a crime. Voluntary 
intoxication may be admissible to show whether or not a person was physically 
capable of performing the act with which the person is charged. R.C. 2901.21(C). 


CR 421.11 Intoxication, drugs or anger (homicide case) (offenses committed 
before 10/27/00) 


1. To determine whether the defendant was influenced by the effect of (intoxication) 
(alcohol) (drugs) (anger) to such an extent that his/her mind could not and did not form 
a purpose to___———S——«séou':~illl consider the facts and circumstances relating to 
his/her condition at the time in question. 


2. If you find by a preponderance or greater weight of all the evidence that by reason 
of (anger) (intoxication) (alcohol) (drugs) the mind of the accused was in such 
condition that he/she was not capable of forming a purpose to ______—_—, then 
he/she is not guilty of ___——SSS—S——SO€AS Purpose is an essential element of (that offense) 
(the offense charged in the indictment) (and of each of the lesser offenses included in 
the indictment). 


3rouFAIWURE:BY THE STATE, OJI-CR 421.09 § 6. 


4. LESSER OFFENSE WITHOUT PURPOSE. However, even if you find that the 
defendant did not have the required purpose, you must thereafter consider whether the 
defendant is guilty of the offense of _______——_— ass purpose is not an element of this 
offense. 
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COMMENT 
Modified from State v. Vargo (1927), 116 Ohio St. 495, 156 N.E. 600 as reported 
in State v. Salmon (1967), 10 Ohio App.2d 175, 39 O.0.2d 336, 226 N.E.2d 784. 
Use of the expression “‘or greater weight of the evidence” may eliminate the use of 
the longer definition. OJI-CR 417.29. Similar instructions relating to intoxication 
appear at OJI-CR 421.09. 


Lack of knowledge may be similarly submitted, if appropriate. 


CR 421.11 Intoxication, drugs or anger (homicide case) (offenses committed 
on and after 10/27/00) 


COMMENT 
Effective 10/27/00, voluntary intoxication may not be taken into consideration in 
determining the existence of a mental state that is an element of a crime. Voluntary 
intoxication may be admissible to show whether or not a person was physically 
capable of performing the act with which the person is charged. R.C. 2901.21(C). 


CR 421.13 Necessity 


COMMENT 
Unlike the affirmative defenses of self defense and duress which require the 
application or threat of immediate harm to the defendant by another person, the 


affirmative defense of necessity involves the application or threat of a natural force. 
See The Queen v. Dudley and Stephens (1884-85), LR 14 Q.B.D. 273. 


In a prosecution for criminal trespass under R.C. 2911.21 or similar municipal 
ordinance, necessity is not an affirmative defense but part of the definition of 
“privilege” as defined in R.C. 2901.01(A)(12). Since lack of privilege is an element 
of the offense of criminal trespass, a definition of necessity should be included as 
part of those instructions. City of Columbus v. Andrews (February 27, 1992), 
Franklin App. Nos. 91 AP-590, 880, and 881, 1992 Ohio App. LEXIS 829, 
unreported. 


1. GENERAL. OJI-CR 417.27. 


2. NECESSITY. The defendant claims that he/she committed the offense of (insert 
name of offense) because of necessity. The defense of necessity justifies or excuses 
criminal conduct when the defendant acts under the force of extreme circumstances to 
prevent a greater harm from occurring. However the defense of necessity is not 
available if alternatives to commission of the offense are available. 
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COMMENT 


City of Columbus v. Andrews, supra; City of Cleveland v. Sundermeier (1989), 48 
Ohio App.3d 204, 549 N.E. 2d 561. 


3. ELEMENTS. To establish the defense of necessity the defendant must prove by the 
greater weight of the evidence all of the following: 


(A) the defendant committed the offense of (insert name of offense) to avoid being 
harmed by (describe physical or natural force); and 


) (B) the harm that would have resulted from (describe physical or natural force) 
would have been as (great) (severe) as, or (greater) (more severe) than the harm 
caused by the defendant’s conduct; and : 


(C) the defendant reasonably believed at the time his/her conduct to be necessary and 
designed to avoid the (a¢mmediate) (imminent) harm that would be caused by 
(describe physical or natural force); and 


(D) the defendant did not (cause) (bring about) the (situation) (circumstances) which 
would result in the harm caused by (describe physical or natural force); and 


(E) the harm that would be caused by (describe physical or natural force) was 
- (immediate) (imminent) and the defendant had no alternative to avoid it other than 
committing the offense of (insert name of offense). 


COMMENT 


City of Columbus v. Andrews (February 27, 1992), Franklin App. Nos. 91 
AP-590, 880, and 881, 1992 Ohio App. LEXIS 829, unreported; State v. Prince 
(199 1) I ObiorApp.od 694.°595°N B.2d5376: 


CR 421.15 Duress [Rey. 4/13/19] 


4 1. GENERAL. The defendant claims the defense of duress, that he/she acted out of 
fear for his/her life or of great bodily harm. When a person is forced to participate in 
an offense against his/her will because he/she honestly believes and has good reason to 
believe that he/she is in immediate danger of death or great bodily harm, and that there 
was no reasonable opportunity to escape, he/she is entitled to be acquitted on the 
ground of duress. 


COMMENT 
Duress is an affirmative defense. State v. Sappienza, 84 Ohio St. 63 (1911). 
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2. PREPONDERANCE. OJI-CR 417.29. 


3. BATTERED PERSONS. OJI-CR 417.43. The defendant claims the defense of 
duress, that he/she acted out of fear for his/her life or of great bodily harm. When a 
person is forced to participate in an offense against his/her will because he/she honestly 
believes and has good reason to believe that he/she is in immediate danger of death or 
great bodily harm, and that there was no reasonable opportunity to escape, he/she is 
entitled to be acquitted on the ground of duress. 


COMMENT 
State v. Lillo, 6th Dist. Huron No. H-10-001, 2010-Ohio-6221. 


4. CONCLUSION ON DURESS. If you find by the preponderance or greater weight 
of the evidence that the will of the defendant was overcome by fear of death or great 
bodily harm at the hand of (insert source of duress) and that it was reasonable for 
him/her to believe that he/she could not avoid participation without immediate exposure 
to death or great bodily harm, then you must find him/her not guilty. 


5. EFFECT OF FAILURE. OJI-CR 417.29 § 6, OJI-CR 421.09 § 6. 


COMMENT 
See State v. Milam, 108 Ohio App. 254 (8th Dist.1959). Under R.C. 2929.04(B)(2), 
duress is a mitigating factor in death penalty cases. 


In some situations, fear for the life of another may constitute duress. 


CR 421.17 Unlawful entrapment 


1. The defendant denies that he intended, or formed a purpose, to commit an offense. 
He claims that he is excused because he was entrapped by the police. 


2. DEFINED. Entrapment occurs when a police officer plants in the mind of the 
defendant the original idea or purpose, thus furnishing from the start the incentive 
(moving force) to commit an offense that the defendant had not considered and which 
he would not have carried out except for that incentive (moving force). If the defendant 
did not himself conceive of committing the offense, and if it was suggested to him by 
the officer for the purpose of causing his arrest and prosecution, the defendant must be 
found not guilty. Briefly, the whole criminal idea and purpose originates with the 
police, not with the defendant. 


COMMENT 


It is error to refuse to define “police officers” to include unpaid agents and 
informants when the evidence raises the issue and the court is specifically requested 
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116.5 DEFENSES CR 421.19 


to do so. Sherman vy. United States (1958), 356 U.S. 369, 78 S.Ct. 819, 2 L.Ed.2d 
848; State v. Milbern (Feb. 26, 1987), Montgomery App. No. 9720, unreported. See 
State v. McDonald (1972), 32 Ohio App.2d 231, 61 O.0.2d 252, 289 N.E.2d 583, 
paragraph one of the syllabus. 


3. WHEN NOT A DEFENSE. However, if the defendant commits an offense while 
carrying out (attempting to carry out), even in part, his own idea or purpose to violate 
the law, there is no entrapment. The officer may go so far as to suggest the offense and 
to provide the opportunity (facilities) to commit it (or to aid and encourage the 
defendant to commit it); and if the defendant is already disposed to commit the offense 
and acts pursuant to a criminal idea or purpose of his own, then there is no entrapment 
and the defendant may be found guilty. 


COMMENT 
“There is no entrapment where criminal intent originates in the mind of the 
accused, and law enforcement authorities merely afford opportunities or facilities 
for the commission of the offense.” State v. Dutton Drugs, Inc. (1965), 3 Ohio 
App.2d 118732°0-0.2d°204, 209 N.E-2d 597. See also; Sorrells v. United States 
Mito 7a e400, 5 0. Ce 210, ed 413, and sige Vv. McDonald (197 2), 
32 Ohio App.2d 231, 61 O.0.2d 252, 289 N.E.2d 583. 


4. ACTING FOR POLICE. When a person honestly and in good faith carries out the 
instructions of a police officer and acts for the exclusive purpose ofassisting in law 
enforcement, he does not violate the law. But if such person acts, even in part, upon his 
own responsibility and with the purpose of violating the law, he is responsible for his 
criminal acts. 


5. ENTRAPMENT—AFFIRMATIVE DEFENSE. Entrapment is an affirmative de- 
fense and the defendant has the burden to prove entrapment by a preponderance of the 
evidence. The defense of entrapment is established where the criminal (design) (plan) 
(idea) originates with the officials of the government, and they implant in the mind of 
an innocent person the disposition to commit the alleged offense and induce its 
commission in order to prosecute. 


COMMENT 
State v. Doran (1983), 5 Ohio St.3d 187, 449 N.E.2d 1295. 


CR 421.19 Self defense against danger of death or great bodily harm /Rev. 
10-11-08] 
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2. SELF DEFENSE. The defendant claims to have acted in self defense. To establish 


a claim of self defense, the defendant must prove by the greater weight of the evidence 
that 


(A) he/she was not at fault in creating the situation giving rise to (describe the event 
in which death or injury occurred); and 


(B) he/she had reasonable grounds to believe and an honest belief, even if mistaken, 
that he/she was in (imminent) (immediate) danger of death or great bodily harm, and 
that his/her only reasonable means of (retreat) (escape) (withdrawal) from such 
danger was by the use of deadly force; and 


(C) he/she had not violated any duty to (retreat) (escape) (withdraw) to avoid the 
danger. 


COMMENT 


State v. Williford (1990), 49 Ohio St.3d 247; State v. Jackson (1986), 22 Ohio 
St.3d 281; State v. Robbins (1979), 58 Ohio St.2d 74, citing State v. Melchior 
(1978).56 Ohio st2ds15- 


A defendant asserting self defense cannot introduce evidence of specific 
instances of a victim’s conduct to prove that the victim was the initial aggressor. 
State v. Barnes, 94 Ohio St.3d 21, 2002-Ohio-68. 


3. DUTY TO RETREAT. The defendant had a duty to retreat if he/she 
(Use appropriate alternative[s]) 


(A) was at fault in creating the situation giving rise to the (describe the event in which 
death or injury occurred). 

(or) 
(B) did not have reasonable grounds to believe and an honest belief that he/she was 


in (imminent) (immediate) danger of death or great bodily harm or that he/she had 
a reasonable means of escape from that danger other than by the use of deadly force. 


COMMENT 
Drawn from State v. Reid (1965), 3 Ohio App.2d 215. 


FS eNO DUEY TO RETREAL: 
(A) GENERAL The defendant no longer had a duty to retreat if: 


(1) he/she ({retreated] [escaped] [withdrew] from the situation) (reasonably 
indicated his/her intention to [retreat] [escape] [withdraw] from the situation and 
no longer participate in it); and 
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4 (2) he/she then had reasonable grounds to believe and an honest belief that he/she 
was in (imminent) (immediate) danger of death or great bodily harm; and 


(3) the only reasonable means of escape from that danger was by the use of deadly 
force, even though he/she was mistaken as to the existence of that danger. 


COMMENT 
Drawn from State v. Reid (1965), 3 Ohio App.2d 215. 


(B) DEFENSE OF BUSINESS. If the defendant was assaulted in his/her (home) 

4 (business), or if the (home) (business) was attacked, the defendant had no duty to 
(retreat) (escape) (withdraw) and could use such means as are necessary to repel the 
assailant from the (home) (business), or to prevent any forcible entry to the (home) 
(business), even deadly force, provided that he/she had reasonable grounds to believe 
and an honest belief that the use of deadly force was necessary to repel the assailant 
or to prevent the forcible entry. 


COMMENT 
State v. Peacock (1883), 40 Ohio St. 333, cited with approval in Strate v. Williford 
(1990), 49 Ohio St.3d 247; see, also, Graham vy. State (1918), 98 Ohio St. 77. 
4 R.C. 2901.09, effective 9/9/08, provides circumstances under which a person has 
no duty to retreat in his or her residence or vehicle. This statute does not change the 


common law rule concerning the duty to retreat in a business as pronounced in 
Graham v. State (1918), 98 Ohio St. 77. 


(C) DEFENSE OF HOME (offenses committed before 9/9/08). If the defendant 
was assaulted in his/her home, or if the home was attacked, the defendant had no duty 
to (retreat) (escape) (withdraw) and could use such means as were necessary to repel 
the assailant from the home, or to prevent any forcible entry to the home, even deadly 
| force, provided that he/she had reasonable grounds to believe and an honest belief 
y that the use of deadly force was necessary to repel the assailant or to prevent the 
forcible entry. 


COMMENT 
State v. Peacock (1883), 40 Ohio St. 333, cited with approval in State v. Williford 
(1990), 49 Ohio St.3d 247; see, also, Graham v. State (1918), 98 Ohio St. 77. 


‘There is no duty to retreat from one’s own home before resorting to lethal force 
in self defense against a co-habitant with an equal right to be in the home.” State 
v. Thomas (1997), 77 Ohio St.3d 323. 
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(D) DERENSE OF RESIDENCE OR VEHICLE (offenses committed on and after 
9/9/08). A person who lawfully is in his/her residence has no duty to retreat before 
using force in (self defense) (defense of another) (defense of his/her residence), and 
a person who (lawfully is an occupant of his/her vehicle) (lawfully is an occupant in 
a vehicle owned by his/her immediate family member) has no duty to retreat before 
using force in (self defense) (defense of another). 


COMMENT 
Drawn from R.C. 2901.09. 





5. DEFENSE OF ANOTHER. The defendant claims to have acted in defense of 
(insert name of person defended). The defendant had no greater rights than (insert name 
of person defended) and was justified in using deadly force only if: 


(A) (insert name of person defended) was not at fault in creating the situation giving 
rise to (describe the event in which death or injury occurred) and had no duty to 
(retreat) (escape) (withdraw), and 


(B) the defendant had reasonable grounds to believe and an honest belief, even if 
mistaken, that (insert name of person defended) was in (imminent) (immediate) 
danger of death or great bodily harm and that the only means of protecting him/her 
was by the use of deadly force. 





COMMENT 


Drawn from State v. Williford (1990), 49 Ohio St.3d 247; State v. Wenger (1979), 
58 Ohio St.2d 336; and State v. Marsh (1990), 71 Ohio App.3d 64. The Committee 
believes that if the person defended has a duty to retreat, escape, or withdraw, then 
the defendant is not justified in using deadly force. 


The Committee believes that consideration of the right to use force of both the 
defendant and the person defended is necessary. See State v. Smith, 4th Dist. No. 
02CA75, 2003-Ohio-1712. 


A defendant may be entitled to a defense of another instruction even if the person 
being defended is unaware of the danger or necessity for using force. State v. Harris 
(1998), 129 Ohio App.3d 527. The person defended need not testify as to his/her 
knowledge concerning the danger or the need for the use of force if the defendant 
presents evidence supporting the elements of the defense. Id. 





The right to defend another does not depend upon a family relationship, State v. 
Wenger, (1979), 58 Ohio St.2d 336, and a family relationship between the defendant 
and the person defended (such as, son and father) does not give the defendant any 
greater right to use deadly force. Sharp v. State (1850), 19 Ohio 379. 


e 
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6. RESIDENCE. “Residence” means a dwelling in which a person resides either 
temporarily or permanently or is visiting as a guest. 


COMMENT 
R.C. 2901.05(D)(3). 


7. DWELLING. “Dwelling” means a (building) (specify conveyance) of any kind that 
has a roof over it and that is designed to be occupied by people lodging in the (building) 
(specify conveyance) at night, regardless of whether the (building) (specify conveyance) 
is temporary or permanent or is mobile or immobile. (A [building] [specify conveyance | 
includes, but is not limited to, an attached porch, and a [building] [specify conveyance] 
with a roof over it includes, but is not limited to, a tent.) 


COMMENT 
Drawn from R.C. 2901.05(D)(2). 


8. VEHICLE. “Vehicle” means a conveyance of any kind, whether or not motorized, 
that is designed to transport people or property. 


COMMENT 
R.C. 2901.05(D)(4). 


9. IMMEDIATE FAMILY. “Immediate family” means a person’s spouse residing in 
the person’s household, brothers and sisters of the whole or the half blood, and children, 
including adopted children. 


COMMENT 
RG 27072") 


10. BATTERED WOMAN/CHILD SYNDROME. The expert evidence about the 
(abuse) (battering) of the defendant by the (deceased) (injured person) does not in itself 
establish self defense. You may consider that evidence in deciding whether the 
defendant was at fault and whether he/she had reasonable grounds to believe and an 
honest belief that he/she was in (imminent) (immediate) danger of death or great bodily 
harm and that the only reasonable means of escape from such danger was by the use 
of deadly force. In that event, the defendant had no duty to (retreat) (escape) 
(withdraw), even though he/she was mistaken as to the existence of that danger. 


COMMENT 


Expert evidence of battered woman syndrome is admissible, and the jury may 
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consider that evidence to decide whether the use of deadly force was justified in self 
defense. State v. Thomas (1997), 77 Ohio St.3d 323: State v. Koss (1990), 49 Ohio 
St.3d 213. See, also, State v. Nemeth (1998), 82 Ohio St.3d 202 (battered child 
syndrome). 


11. SELF DEFENSE/DEFENSE OF ANOTHER—TESTS FOR REASONABLE- 
NESS. OJI-CR 421.23. 


CR 421.19 Self-defense against danger of harm to person—use of non-deadly 
force R.C. 2901.05 (effective 3/28/19) [Rev. 8/5/20] 





COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from a defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. Because the General Assembly did not express a clear intent 
whether R.C 2901.05 applies to offenses that were committed before and tried after 
3/28/19, the court must decide as a threshold matter whether R.C 2901.05 is 
retroactive. 


Several appellate districts have determined that the burden-shifting change the 
General Assembly made to Ohio’s self-defense statute through the passage R.C. 
2901.05 should not be applied retroactively. State v. Wallace-Lee, 2d Dist. Greene 
No. 2019-CA-19, 2020-Ohio-3681; State v. Koch, 2d Dist. Montgomery No. 28000, 
2019-Ohio-4099; State v. Williams, 3d Dist. Allen No. 1-19-39, 2019-Ohio-5381: 
State v. Whitman, 5th Dist. Stark No. 2019CA94, 2019-Ohio-4140; State v. Brown, 
9th Dist. Wayne No. 19AP0004, 2020-Ohio-529; State v. Zafar, 10th Dist. Franklin 
No. 19AP-255, 2020-Ohio-3341; State v. Gloff, 12th Dist. Clermont No. CA2019- 
06-047, 2020-Ohio-3143; State v. Lewis, 12th Dist. Butler No. CA2019-07-128, 
2020-Ohio-3762. 


The Committee believes the burden-shifting change made through the amend- 
ment to R.C. 2901.05 applies to every criminal trial held on and after 3/28/19, 
regardless of when the offense(s) may have occurred. Lewis, supra, citing State v. 
Humphries, 51 Ohio St.2d 95 (1977), paragraph four of the syllabus and Gloff, 
supra. 








This instruction applies only to cases involving the use of non-deadly force in 
defense of self. There is no duty to retreat in Ohio for cases involving non-deadly 
force. State v. Perez, 72 Ohio App.3d 468 (10th Dist.1991). For cases involving the 
use of non-deadly force in defense of another, see OJI-CR 421.191. 


A trial court is not required to instruct the jury on self-defense in every situation 
in which the presentation is attempted; rather a court need only instruct the jury on 
self-defense if sufficient evidence is introduced, which, if believed, would raise a 
question in the minds of reasonable jurors concerning the existence of such issue. 
See State v. Hatfield, 9th Dist. Summit No. 23716, 2008-Ohio-2431; State v. Bitting, 
9th Dist. Summit No. 29238, 2019-Ohio-2304, appeal not allowed, 157 Ohio St.3d 
1407, 2019-Ohio-3731. 
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) A trial court may not refuse a requested instruction if it is a “correct, pertinent 
statement of the law” and “‘appropriate to the facts.” Smith v. Lessin, 67 Ohio St.3d 
487 (1993). It is within the sound discretion of the trial court to determine whether 
the evidence is sufficient to require a jury instruction. State v. Mitts, 81 Ohio St.3d 
223, 1998-Ohio-635; see also State v. Wolons, 44 Ohio St.3d 64 (1989). 


The trial court cannot give a jury instruction on the affirmative defense of 

self-defense if there is insufficient evidence. See State v. Schwendeman, 4th Dist. 

Athens No. 17CA7, 2018-Ohio-240. In deciding whether the evidence was 

sufficient, the trial court neither resolves evidentiary conflicts nor assesses the 

credibility of witnesses, as both are functions reserved for the trier of fact. State v. 

Jones, \st Dist. Hamilton Nos. C-120570 and C-120571, 2013-Ohio-4775, citing 

State v. Williams, 197 Ohio App.3d 505, 2011-Ohio-6267 (Ist Dist.). See also State 

) v. Berry, 3d Dist. Defiance No. 4-12-03, 2013-Ohio-2380 (“Sufficiency of the 
evidence is a test of adequacy rather than credibility or weight of the evidence.”’). 


The Fourth District has held that the phrase “tends to support” as used in R.C. 
2901.05(B)(1) does not create a new standard for determining whether a defendant 
is entitled to a self-defense instruction. State v. Tolle, 4th Dist. Adams No. 
19CA1095, 2020-Ohio-935. The evidence must be sufficient to raise a question in 
the mind of a reasonable juror, as is already required under the existing standard. 
State v. Melchior, 56 Ohio St.2d 15 (1978). 

The statute does not define self-defense, and therefore the Committee believes 
that the common-law elements of self-defense are applicable. 


If there is a factual question about whether the force used was deadly or 
7 non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 

No. 97522, 2012-Ohio-3804. 


1. GENERAL. The defendant is allowed to use non-deadly force in self-defense. The 
state must prove beyond a reasonable doubt the defendant did not use non-deadly force 
in self-defense. 


2. STATE’S PROOF. To prove that the defendant did not use non-deadly force in 
self-defense, the state must prove beyond a reasonable doubt at least one of the 


j following: 


(A) the defendant was at fault in creating the situation giving rise to (describe the 
event in which the use of non-deadly force occurred); or 


(B) the defendant did not have reasonable grounds to believe that he/she was in 
(imminent) (immediate) danger of bodily harm; or 


(C) the defendant did not have an honest belief, even if mistaken, that he/she was in 
(imminent) (immediate) danger of bodily harm. 
COMMENT 


State v. Williford, 49 Ohio St.3d 247 (1990); State v. Jackson, 22 Ohio St.3d 281 
) (1986): State v. Robbins, 58 Ohio St.2d 74 (1979), citing State v. Melchior, 56 Ohio 
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St.2d 15 (1978); State v. Gray, 2d Dist. Montgomery No. 26473, 2016-Ohio-5869. 


If self-defense is an issue, the defendant may not introduce evidence of prior 
instances of a victim’s conduct to prove that the victim was the initial aggressor. 
State v. Barnes, 94 Ohio St.3d 21, 2002-Ohio-68; see also State v. Hale, 119 Ohio 
St.3d 118, 2008-Ohio-3426. The Committee believes that evidence of prior 
instances of a victim’s conduct is admissible for other purposes, such as the 
defendant’s reasonable belief in acting in self-defense. For example, see “Battered 
Person” at OJI-CR 417.43 and Evid.R. 404(B). 


3. NON-DEADLY FORCE. “Non-deadly force” means any force that does not carry 
with it a substantial risk that it will proximately result in the death of a person. 





COMMENT 


Drawn from R.C. 2901.01; State v. Hale, 2d Dist. Montgomery No. CA-11473 
(Oct. 13, 1989). Absent other circumstances, a punch is “non-deadly force,” even 
if it results in death or great bodily injury or harm. State v. Davis, 10th Dist. 
Franklin No. 17AP-438, 2018-Ohio-58. On the other hand, use of a weapon or other 
object that could cause death or great bodily harm, including a small knife, may be 
considered “deadly force.” State v. Brown, 5th Dist. Stark No. 2018CA107, 
2019-Ohio-2187. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
No. 97522, 2012-Ohio-3804. 





4. DEADLY FORCE (ADDITIONAL). OJI-CR 421.21. 


COMMENT 


Drawn from R.C. 2901. 01; State v. Dale, 2d Dist. Champaign No. 2012 CA 20, 
2013-Ohio-2229. “Deadly force” is based on the type or degree of force used, not 
the result of the force. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
No. 97522, 2012-Ohio-3804. 





5. AT FAULT. The defendant did not act in self-defense if the state proved beyond a 
reasonable doubt that the defendant was at fault in creating the (situation) (incident) 
(argument) that resulted in the (injury) (death). The defendant was at fault if the 
defendant was the initial aggressor and 


(Use appropriate alternative[s]) 





(A) (insert name of [victim(s)]) did not escalate the (situation) (incident) (argument) 
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to (non-deadly force) (great bodily harm) (deadly force); 


COMMENT 


Drawn from State v. Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio- 
4416; State v. Galluzzo, 2d Dist. Champaign No. 99CA25 (Mar. 30, 2001). 


(or) 


(B) provoked (insert name of [victim(s)]) into using force; 


COMMENT 
Drawn from State v. Gillespie, 172 Ohio App.3d 304, 2007-Ohio-3439 (2d Dist.). 


(or) 


(C) did not withdraw from the (situation) (incident) (argument); 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


(or) 


(D) withdrew from the (situation) (incident) (argument) but did not (inform) 
(reasonably indicate by words or acts to) (insert name of [victim(s)]) of his/her 
withdrawal. 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


Self-defense is not precluded because the defendant was engaged in criminal 
activity when he/she was attacked. State v. Stevenson, 10th Dist. Franklin No. 
17AP-512, 2018-Ohio-5140; State v. Turner, 171 Ohio App.3d 82, 2007-Ohio-1346 
(2d,Dist.y: 


6. TEST FOR REASONABLE GROUNDS AND HONEST BELIEF. In deciding 
whether the defendant had reasonable grounds to believe and an honest belief that 
he/she was in (imminent) (immediate) danger of bodily harm, you must put yourself in 
the position of the defendant, with his/her characteristics, his/her knowledge or lack of 
knowledge, and under the circumstances and conditions that surrounded him/her at the 
time. You must consider the conduct of (insert name of [victim(s)) and decide whether 
his/her/their acts and words caused the defendant to reasonably and honestly believe 
that the defendant was about to receive bodily harm. 
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COMMENT 
Drawn from State v. Koss, 49 Ohio St.3d 213 (1990). 


7. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as contrasted 


with a remote or significant possibility, that a certain result may occur or that certain 
circumstances may exist. 


COMMENT 
ReG2e 00 0h 


8. WORDS (ADDITIONAL). Words alone do not justify the use of force. Resort to 


force is not justified by abusive language, verbal threats, or other words, no matter how 
provocative. 


COMMENT 


State v. Shane, 63 Ohio St.3d. 630 (1992); State v. Howard, 10th Dist. Franklin 
No. 16AP-226, 2017-Ohio-8742. 


9. EXCESSIVE FORCE (ADDITIONAL). A person is allowed to use force that is 
reasonably necessary under the circumstances to protect himself/herself from an 
apparent danger. For you to find the defendant guilty, the state must prove beyond a 
reasonable doubt that the defendant used more force than reasonably necessary and that 
the force used was greatly disproportionate to the apparent danger. 


COMMENT 


State v. Roddy, 10th Dist. Franklin No. 81AP-499 (Nov. 17, 1981); State v. 
Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio-4416; State v. Dull, 3d Dist. 
Seneca No. 13-12-33, 2013-Ohio-1395; State v. Gray, 2d Dist. Montgomery No. 
26473, 2016-Ohio-5869. 


10. GREATLY DISPROPORTIONATE (ADDITIONAL). In deciding whether the 
force used was greatly disproportionate to the apparent danger, you may consider 
whether the force used shows revenge or a criminal purpose. 


COMMENT 


State v. Hendrickson, 4th Dist. Athens No. O8CA12, 2009-Ohio-4416; State v. 
Waller, 4th Dist. Scioto No. 15CA3683-15CA3684, 2016-Ohio-3077. 


This instruction should be given only if the instruction on excessive force is 
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given to the jury. 


11. CONCLUSION. f you find that the state proved beyond a reasonable doubt all of 
the elements of (insert name of applicable offense[s]) and that the state proved beyond 
a reasonable doubt that the defendant did not act in self-defense, you must find the 
defendant guilty according to your findings. 


If you find that the state failed to prove beyond a reasonable doubt any of the 
elements of (insert name of applicable offense[s]) or if you find that the state failed to 
prove beyond a reasonable doubt that the defendant did not act in self-defense, you 
must find the defendant not guilty according to your findings. 


CR 421.191 Defense of another—use of non-deadly force R.C. 2901.05 
(effective 3/28/19) [Rev. 8/5/20] 


COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from a defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. Because the General Assembly did not express a clear intent 
whether R.C 2901.05 applies to offenses that were committed before and tried after 
3/28/19, the court must decide as a threshold matter whether R.C 2901.05 is 
retroactive. 


Several appellate districts have determined that the burden-shifting change the 
General Assembly made to Ohio’s self-defense statute through the passage R.C. 
2901.05 should not be applied retroactively. State v. Wallace-Lee, 2d Dist. Greene 
No. 2019-CA-19, 2020-Ohio-3681; State v. Koch, 2d Dist. Montgomery No. 28000, 
2019-Ohio-4099; State v. Williams, 3d Dist. Allen No. 1-19-39, 2019-Ohio-5381; 
State v. Whitman, 5th Dist. Stark No. 2019CA94, 2019-Ohio-4140; State v. Brown, 
9th Dist. Wayne No. 19AP0004, 2020-Ohio-529; State v. Zafar, 10th Dist. Franklin 
No. 19AP-255, 2020-Ohio-3341; State v. Gloff, 12th Dist. Clermont No. CA2019- 
06-047, 2020-Ohio-3143; State v. Lewis, 12th Dist. Butler No. CA2019-07-128, 
2020-Ohio-3762. 


The Committee believes the burden-shifting change made through the amend- 
ment to R.C. 2901.05 applies to every criminal trial held on and after 3/28/19, 
regardless of when the offense(s) may have occurred. Lewis, supra, citing State v. 
Humphries, 51 Ohio St.2d 95 (1977), paragraph four of the syllabus and Gloff, 


supra. 
R.C. 2901.05 does not define self-defense. Therefore, the Committee believes 
that the common-law elements of self-defense are applicable. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
No. 97522, 2012-Ohio-3804. 


This instruction applies only to cases involving the use of non-deadly force in 
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defense of another. There is no duty to retreat in Ohio for cases involving 
non-deadly force. State v. Perez, 72 Ohio App.3d 468 (10th Dist.1991). For cases 
involving self-defense and the use of non-deadly force, see OJI-CR 421.19. 


1. GENERAL. The defendant is allowed to use non-deadly force in defense of 
another. The state must prove beyond a reasonable doubt that the defendant did not use 
non-deadly force in defense of another. 


2. STATE’S PROOF. To prove that the defendant did not use non-deadly force in 
defense of another, the state must prove beyond a reasonable doubt at least one of the 
following: 


(A) the defendant did not have reasonable grounds to believe that (insert name of the 
person defended) was in (amminent) (immediate) danger of bodily harm; or 


(B) the defendant did not have an honest belief, even if mistaken, that (insert name 
of the person defended) was in (imminent) (immediate) danger of bodily harm; or 


(C) (insert name of the person defended) was at fault in creating the situation giving 
rise to (describe the event in which the use of non-deadly force occurred). 


COMMENT 


Drawn from State v. Williford, 49 Ohio St.3d 247 (1990); State v. Wenger, 58 
Ohio St.2d 336 (1979); State v. Marsh, 71 Ohio App.3d 64 (11th Dist.1990). 


A defendant may be entitled to a defense-of-another instruction even if the person 
being defended is unaware of the danger or necessity for using force. 


The right to defend another does not depend upon a family relationship, State v. 
Wenger, 58 Ohio St.2d 336 (1979), and a family relationship between the defendant 
and the person defended (such as son and father) does not give the defendant any 
greater right to use force. Sharp v. State, 19 Ohio 379 (1850). 


3. NON-DEADLY FORCE. “Non-deadly force” means any force that does not carry 
with it a substantial risk that it will proximately result in the death of a person. 


COMMENT 


Drawn from R.C. 2901.01; State v. Hale, 2d Dist. Montgomery No. CA-11473 
(Oct. 13, 1989). Absent other circumstances, a punch is “non-deadly force,” even 
if it results in death or great bodily injury or harm. State v. Davis, 10th Dist. 
Franklin No. 17AP-438, 2018-Ohio-58. On the other hand, use of a weapon or other 
object that could cause death or great bodily harm, including a small knife, may be 
considered “deadly force.” State v. Brown, 5th Dist. Stark No. 2018CA107, 
2019-Ohio-2187. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
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No. 97522, 2012-Ohio0-3804. 


4. DEADLY FORCE (ADDITIONAL). OJI-CR 421.21. 


COMMENT 


Drawn from R.C. 2901.01; State v. Dale, 2d Dist. Champaign No. 2012 CA 20, 
2013-Ohio-2229. “Deadly force” is based on the type or degree of force used, not 
the result of the force. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
No. 97522, 2012-Ohio-3804. 


5. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as contrasted 
with a remote or significant possibility, that a certain result may occur or that certain 
circumstances may exist. 


COMMENT 
RECe290 101: 


6. AT FAULT. The defendant stands in the shoes of the person he/she defended. If the 
state proved beyond a reasonable doubt that (insert name of the person defended) was 
the one at fault, the defendant was not justified in his/her use of force. (Insert name of 
the person defended) was at fault if he/she was the initial aggressor and 

COMMENT 


State v. Wilson, 2d Dist. Montgomery No. 22581, 2009-Ohio-525. 


(Use appropriate alternative[s]) 
(A) (insert name of [victim(s)]) did not escalate the (situation) (incident) (argument) 
to (non-deadly force) (great bodily harm) (deadly force). 
COMMENT 


Drawn from State v. Hendrickson, 4th Dist. Athens No. O8CA12, 2009-Ohio- 
4416; State v. Galluzzo, 2d Dist. Champaign No. 99CA25 (Mar. 30, 2001). 


(or) 
(B) (insert name of the person defended) provoked (insert name of [victim(s)]) into 


using force. 
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COMMENT 
Drawn from State v. Gillespie, 172 Ohio App.3d 304, 2007-Ohio-3439 (2d Dist.). 


(or) 


(C) (insert name of the person defended) did not withdraw from the (situation) 
(incident) (argument). 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


(or) 


(D) (insert name of the person defended) withdrew from the (situation) (incident) 
(argument) but did not (inform) (reasonably indicate by words or acts to) (insert 
name of [victim(s)]) of his/her withdrawal. 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


Self-defense is not precluded because the defendant was engaged in criminal 
activity when he/she was attacked. State v. Stevenson, 10th Dist. Franklin No. 
17AP-512, 2018-Ohio-5140; State v. Turner, 171 Ohio App.3d 82, 2007-Ohio- 1346 
(2d Wisi b 


7. TEST FOR REASONABLE GROUNDS AND HONEST BELIEF. In deciding 
whether the defendant had reasonable grounds to believe and an honest belief that 
(insert name of person defended) was in (imminent) (immediate) danger of bodily 
harm, you must put yourself in the position of the defendant, with his/her character- 
istics, his/her knowledge or lack of knowledge, and under the circumstances and 
conditions that surrounded him/her at the time. You must consider the conduct of 
(insert name of assailant) and decide whether his/her acts and words caused the 
defendant to reasonably and honestly believe that (insert name of person defended) was 
about to receive bodily harm. 


COMMENT 
Drawn from State v. Koss, 49 Ohio St.3d 213 (1990). 


8. WORDS (ADDITIONAL). Words alone do not justify the use of force. Resort to 
force is not justified by abusive language, verbal threats, or other words, no matter how 
provocative. 
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COMMENT 


State v. Shane, 63 Ohio St.3d. 630 (1992): State v. Howard, 10th Dist. Franklin 
No. 16AP-226, 2017-Ohio-8742. 


9. EXCESSIVE FORCE (ADDITIONAL). A person is allowed to use force that is 
reasonably necessary under the circumstances to protect another from an apparent 
danger. For you to find the defendant guilty, the state must prove beyond a reasonable 
doubt that the defendant used more force than reasonably necessary and that the force 
used was greatly disproportionate to the apparent danger. 


COMMENT 


State v. Roddy, 10th Dist. Franklin No. 81AP-499 (Nov. 17, 1981); State v. 
Hendrickson, 4th Dist. Athens No. 0O8CA12, 2009-Ohio-4416; State v. Dull, 3d Dist. 
Seneca No. 13-12-33, 2013-Ohio-1395; State v. Gray, 2d Dist. Montgomery No. 
26473, 2016-Ohio0-5869. 


10. GREATLY DISPROPORTIONATE (ADDITIONAL). In deciding whether the 
force used was greatly disproportionate to the apparent danger, you may consider 
whether the force used shows revenge or a criminal purpose. 


COMMENT 


State v. Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio-4416; State v. 
Waller, 4th Dist. Scioto No. 15CA3683-15CA3684, 2016-Ohio0-3077. 


This instruction should be given only if the instruction on excessive force is 
given to the jury. 


11. CONCLUSION. If you find that the state proved beyond a reasonable doubt all of 
the elements of (insert name of applicable offense[s]) and that the state proved beyond 
a reasonable doubt that the defendant did not act in defense of another, you must find 
the defendant guilty according to your findings. 

If you find that the state failed to prove beyond a reasonable doubt any of the elements 
of (insert name of applicable offense[s]) or if you find that the state failed to prove 
beyond a reasonable doubt that the defendant did not act in defense of another, you 
must find the defendant not guilty according to your findings. 


CR 421.21 Self-defense against danger of bodily harm /Rev. 8-16-06] 
1. GENERAL. OJI-CR 417.27. 


2. SELF-DEFENSE. The defendant claims to have acted in self-defense. To establish 
that he/she was justified in using force not likely to cause death or great bodily harm, 
the defendant must prove by the greater weight of the evidence that: 
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(A) he/she was not at fault in creating the situation giving rise to (describe the event 
in which the use of non-deadly force occurred); and 


(B) he/she had reasonable grounds to believe and an honest belief, even if mistaken, 
that he/she was in (imminent) (immediate) danger of bodily harm. 


COMMENT 


When less than deadly force is used, the defendant has no duty to retreat. State 
v. Perez (1991), 72 Ohio App.3d 468; State v. Fox (1987), 36 Ohio App.3d 78; 
Columbus v. Dawson (1986), 33 Ohio App.3d 141. If there is an issue whether 
deadly force was used, the court must instruct about the duty to retreat. 


State v. Jackson (1986), 22 Ohio St.3d 281; State v. Robbins (1979), 58 Ohio 
St.2d 74, citing State v. Melchior (1978), 56 Ohio St.2d 15. If either of the first two 
elements is not proved, the defendant had a duty to retreat. See OJI-CR 421.19 § 3. 


A defendant asserting self-defense cannot introduce evidence of specific in- 
stances of a victim’s conduct to prove that the victim was the initial aggressor. State 
v. Barnes, 94 Ohio St.3d 21, 2002-Ohio-68. 


3. DEFENSE OF ANOTHER. The defendant claims to have acted in defense of 
(insert name of person defended). The defendant had no greater rights than (insert name 
of person defended) and was justified in using force not likely to cause death or great 


bodily harm only if: 


(A) (insert name of person defended) was not at fault in creating the situation giving 
rise to (describe the event in which the use of non-deadly force occurred); and 


(B) the defendant had reasonable grounds to believe and an honest belief, even if 
mistaken, that (insert name of person defended) was in (imminent) (immediate) 
danger of bodily harm. 


COMMENT 


Drawn from State v. Williford (1990), 49 Ohio St.3d 247; State v. Wenger (1979), 
58 Ohio St.2d 336; and State v. Marsh (1990), 71 Ohio App.3d 64. 


The Committee believes that consideration of the right to use force of both the 
defendant and the person defended is necessary. See State v. Smith (March 28, 
2003), 4th Dist. No. O2CA75, 2003-Ohio-1712. 


A defendant may be entitled to a defense-of-another instruction even if the person 
being defended is unaware of the danger or necessity for using force. State v. Harris 
(1998), 129 Ohio App.3d 527. The person defended need not testify as to his/her 
knowledge concerning the danger or the need for the use of force if the defendant 
presents evidence supporting the elements of the defense. Jd. 


The right to defend another does not depend upon a family relationship. State v. 
Wenger, supra, and a family relationship between the defendant and the person 
defended (such as, son and father) does not give the defendant any greater right to 
use force. Sharpivastieissoy, 19 Ohio 79% 
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) 


4. SELF-DEFENSE/DEFENSE OF ANOTHER—TESTS FOR REASONABLE- 
NESS. OJI-CR 421.23. 


CR 421.21 Self-defense of person or residence against danger of death or 
great bodily harm—use of deadly force R.C. 2901.05 
(effective 3/28/19) [Rev. 8/5/20] 


COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from a defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
) preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. Because the General Assembly did not express a clear intent 
whether R.C 2901.05 applies to offenses that were committed before and tried after 
3/28/19, the court must decide as a threshold matter whether R.C 2901.05 is 
retroactive. 


Several appellate districts have determined that the burden-shifting change the 

General Assembly made to Ohio’s self-defense statute through the passage R.C. 

2901.05 should not be applied retroactively. State v. Wallace-Lee, 2d Dist. Greene 

No. 2019-CA-19, 2020-Ohio-3681; State v. Koch, 2d Dist. Montgomery No. 28000, 

2019-Ohio-4099; State v. Williams, 3d Dist. Allen No. 1-19-39, 2019-Ohio-5381; 

State v. Whitman, 5th Dist. Stark No. 2019CA94, 2019-Ohio0-4140; State v. Brown, 

9th Dist. Wayne No. 19AP0004, 2020-Ohio-529; State v. Zafar, 10th Dist. Franklin 

y No. 1I9AP-255, 2020-Ohio-3341; State v. Gloff, 12th Dist. Clermont No. CA2019- 

06-047, 2020-Ohio-3143; State v. Lewis, 12th Dist. Butler No. CA2019-07-128, 
2020-Ohio-3762. 


The Committee believes the burden-shifting change made through the amend- 
ment to R.C. 2901.05 applies to every criminal trial held on and after 3/28/19, 
regardless of when the offense(s) may have occurred. Lewis, supra, citing State v. 
Humphries, 51 Ohio St.2d 95 (1977), paragraph four of the syllabus and Gloff, 
supra. 


This instruction applies only to cases involving the use of deadly force in defense 
of self or in defense of a residence. There is no duty to retreat in Ohio for cases 


involving non-deadly force. State v. Perez, 72 Ohio App.3d 468 (10th Dist.1991). 
) For cases involving the use of non-deadly force in defense of another, see OJI-CR 
ALUN bod Se 


A trial court is not required to instruct the jury on self-defense in every situation 
in which the presentation is attempted; rather a court need only instruct the jury on 
self-defense if sufficient evidence is introduced, which, if believed, would raise a 
question in the minds of reasonable jurors concerning the existence of such issue. 
See State v. Hatfield, 9th Dist. Summit No. 23716, 2008-Ohio0-243 1; State v. Bitting, 
9th Dist. Summit No. 29238, 2019-Ohio-2304, appeal not allowed, 157 Ohio St.3d 
1407, 2019-Ohio-3731. 


A trial court may not refuse a requested instruction if it is a “correct, pertinent 
statement of the law” and “appropriate to the facts.” Smith v. Lessin, 67 Ohio St.3d 
) 487 (1993). It is within the sound discretion of the trial court to determine whether 
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the evidence is sufficient to require a jury instruction. State v. Mitts, 81 Ohio St.3d 
223, 1998-Ohio-635; see also State v. Wolons, 44 Ohio St.3d 64 (1989). 


The trial court cannot give a jury instruction on the affirmative defense of 
self-defense if there is insufficient evidence. See State v. Schwendeman, 4th Dist. 
Athens No. 17CA7, 2018-Ohio-240. In deciding whether the evidence was 
sufficient, the trial court neither resolves evidentiary conflicts nor assesses the 
credibility of witnesses, as both are functions reserved for the trier of fact. State v. 
Jones, \st Dist. Hamilton Nos. C-120570 and C-120571, 2013-Ohio-4775, citing 
State v. Williams, 197 Ohio App.3d 505, 2011-Ohio-6267 (1st Dist.). See also State 
v. Berry, 3d Dist. Defiance No. 4-12-03, 2013-Ohio-2380 (“Sufficiency of the 
evidence is a test of adequacy rather than credibility or weight of the evidence.”). 

The Fourth District has held that the phrase “tends to support” as used in R.C. 
2901.05(B)(1) does not create a new standard for determining whether a defendant 
is entitled to a self-defense instruction. State v. Tolle, 4th Dist. Adams No. 
19CA1095, 2020-Ohio-935. The evidence must be sufficient to raise a question in 
the mind of a reasonable juror, as is already required under the existing standard. 
State v. Melchior, 56 Ohio St.2d 15 (1978). 


The statute does not define self-defense, and therefore the Committee believes 
that the common-law elements of self-defense are applicable. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 
OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
No. 97522, 2012-Ohio-3804. 


1. GENERAL. The defendant is allowed to use deadly force in (self-defense) (defense 
of his/her residence). The state must prove beyond a reasonable doubt that the 
defendant did not use deadly force in (self-defense) (defense of his/her residence). 


2. STATE’S PROOF. To prove that the defendant did not use deadly force in 
(self-defense) (defense of his/her residence), the state must prove beyond a reasonable 
doubt at least one of the following: 


(A) the defendant was at fault in creating the situation giving rise to (describe the 
event in which the use of deadly force occurred); or 


(B) the defendant did not have reasonable grounds to believe that he/she was in 
(imminent) (immediate) danger of death or great bodily harm; or 


(C) the defendant did not have an honest belief, even if mistaken, that he/she was in 
(imminent) (immediate) danger of death or great bodily harm; or 


(D) the defendant violated a duty to (retreat) (escape) to avoid the danger; or 


(E) the defendant did not use reasonable force. 


COMMENT 


State v. Williford, 49 Ohio St.3d 247 (1990); State v. Jackson, 22 Ohio St.3d 281 
(1986); State v. Robbins, 58 Ohio St.2d 74 (1979), citing State v. Melchior, 56 Ohio 
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St.2d 15 (1978); State v. Gray, 2d Dist. Montgomery No. 26473, 2016-Ohio-5869. 


If self-defense is an issue, the defendant may not introduce evidence of prior 
instances of a victim’svictim’s conduct to prove that the victim was the initial 
aggressor. State v. Barnes, 94 Ohio St.3d 21, 2002-Ohio-68; see also State v. Hale, 
119 Ohio St.3d 118, 2008-Ohio-3426. The Committee believes that evidence of 
prior instances of a victim’s conduct is admissible for other purposes, such as the 
defendant’s reasonable belief in acting in self-defense. For example, see “Battered 
Person” at OJI-CR 417.43 and Evid.R. 404(B). 


3. DEADLY FORCE. “Deadly force’ means any force that carries with it a 
substantial risk that it will proximately result in the death of a person. 


COMMENT 


Drawn from R.C. 2901.01; State v. Dale, 2d Dist. Champaign No. 2012 CA 20, 
2013-Ohio-2229. “Deadly force” is based on the type or degree of force used, not 
the result of the force. Absent other circumstances, a punch is “non-deadly force” 
even if it results in death or great bodily injury or harm. State v. Davis, 10th Dist. 
Franklin No. 17AP-438, 2018-Ohio-58. On the other hand, use of a weapon or other 
object that could cause death or great bodily harm, including a small knife, may be 
considered “deadly force.” State v. Brown, 5th Dist. Stark No. 2018CA107, 
2019-Ohio-2187. 

If there 1s a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force as well as 
non-deadly force contained in OJI-CR 421.19. See State v. Triplett, 8th Dist. 
Cuyahoga No. 97522, 2012-Ohio0-3804. 


4. NON-DEADLY FORCE (ADDITIONAL). OJI-CR 421.19. 


5. AT FAULT. The defendant did not act in (self-defense) (defense of his/her 
residence) if the state proved beyond a reasonable doubt that the defendant was at fault 
in creating the (situation) (incident) (argument) that resulted in the (injury) (death). The 
defendant was at fault if the defendant was the initial aggressor and 


(Use appropriate alternative[s]) 
(A) (insert name of [victim(s)]) did not escalate the (situation) (incident) (argument) 
to (great bodily force) (deadly force); 
COMMENT 


Drawn from State v. Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio- 
4416; State v. Galluzzo, 2d Dist. Champaign No. 99CA25 (Mar. 30, 2001). 


(or) 
(B) the defendant provoked (insert name of [victim(s)]) into using force; 
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COMMENT 
Drawn from State v. Gillespie, 172 Ohio App.3d 304, 2007-Ohio-3439 (2d Dist.). 


(or) 


(C) the defendant did not withdraw from the (situation) (incident) (argument); 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


(or) 


(D) the defendant withdrew from the (situation) (incident) (argument) but did not 
(inform) (reasonably indicate by words or acts to) (insert name of [victim(s)]) of 
his/her withdrawal. 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


Self-defense or defense of his/her residence is not precluded because the 
defendant was engaged in criminal activity when he/she was attacked. State vy. 
Stevenson, 10th Dist. Franklin No. 17AP-512, 2018-Ohio-5140: State v. Turner, 171 
Ohio App.3d 82, 2007-Ohio-1346 (2d Dist.). 


6. TEST FOR REASONABLE GROUNDS AND HONEST BELIEF. In deciding 
whether the defendant had reasonable grounds to believe and an honest belief that 
he/she was in (imminent) ((mmediate) danger of (death) (great bodily harm), you must 
put yourself in the position of the defendant, with his/her characteristics, his/her 
knowledge or lack of knowledge, and under the circumstances and conditions that 
surrounded him/her at the time. You must consider the conduct of (insert name of 
[victim(s)]) and decide whether his/her/their acts and words caused the defendant to 
reasonably and honestly believe that the defendant was about to (be killed) (receive 
great bodily harm). 


COMMENT 
Drawn from State v. Koss, 49 Ohio St.3d 213 (1990). 


7. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as contrasted 
with a remote or significant possibility, that a certain result may occur or that certain 
circumstances may exist. 


(Rel.20S2-10/2020  Pub.4346) 











e 








116.25 DEFENSES CR 421.21 


COMMENT 
hr 2O0TUT: 


8. WORDS (ADDITIONAL). Words alone do not justify the use of force. Resort to 
deadly force is not justified by abusive language, verbal threats, or other words, no 
matter how provocative. 


COMMENT 


State v. Shane, 63 Ohio St.3d. 630 (1992); State v. Howard, 10th Dist. Franklin 
No. 16AP-226, 2017-Ohio-8742. 


9. EXCESSIVE FORCE (ADDITIONAL). A person is allowed to use force that is 
reasonably necessary under the circumstances to protect (himself/herself) (his/her 
residence) from an apparent danger. For you to find the defendant guilty, the state must 
prove beyond a reasonable doubt that the defendant used more force than reasonably 
necessary and that the force used was greatly disproportionate to the apparent danger. 


COMMENT 


State v. Roddy, 10th Dist. Franklin No. 81AP-499 (Nov. 17, 1981); State v. 
Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio0-4416; State v. Dull, 3d Dist. 
Seneca No. 13-12-33, 2013-Ohio-1395; State v. Gray, 2d Dist. Montgomery No. 
26473, 2016-Ohio-5869. 


10. GREATLY DISPROPORTIONATE (ADDITIONAL). In deciding whether the 
force used was greatly disproportionate to the apparent danger, you may consider 
whether the force used shows revenge or a criminal purpose. 


COMMENT 


State v. Hendrickson, 4th Dist. Athens No. OSCA12, 2009-Ohio-4416; State v. 
Waller, 4th Dist. Scioto No. 15CA3683-15CA3684, 2016-Ohio-3077. 


This instruction should be given only if the instruction on excessive force is 
given to the jury. 


11. RESIDENCE. “Residence” means a dwelling in which a person resides either 
temporarily or permanently or is visiting as a guest. 


COMMENT 
Ri. 290 0s(DjGN 
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12. DWELLING. “Dwelling” means a (building) (specify conveyance of any kind) 
that has a roof over it and that is designed to be occupied by people lodging in the 
(building) (specify conveyance) at night, regardless of whether the (building) (specify 
conveyance) is temporary or permanent or is mobile or immobile. (A [building] [specify 
conveyance] includes, but is not limited to, an attached porch, and a [building] [specify 
conveyance] with a roof over it includes, but is not limited to, a tent.) 


COMMENT 
Drawn from R.C. 2901.05(D)(2). 


13. DUTY TO RETREAT. The defendant had a duty to retreat if he/she 


(A) was at fault in creating the situation giving rise to (describe the event in which 
the deadly force was used); or 


(B) did not have reasonable grounds to believe and an honest belief that he/she was 
in Gmminent) ((mmediate) danger of death or great bodily harm; or 


(C) had a reasonable means of escape from that danger other than by the use of 
deadly force. 
COMMENT 
Drawn from State vy. Reid, 3 Ohio App.2d 215 (3d Dist.1965). 


14) NO DULY, LOAREIREAT: 
(A) GENERAL. The defendant (did not have) (no longer had) a duty to retreat if 


(1) he/she ([retreated] [escaped] from the situation) (reasonably indicated his/her 
intention to [retreat] [escape] from the situation and no longer participate in it); 
and 


(2) he/she then had reasonable grounds to believe and an honest belief that he/she 
was in (imminent) (immediate) danger of death or great bodily harm; and 


(3) the only reasonable means of escape from that danger was by the use of deadly 
force, even though he/she was mistaken as to the existence of that danger. 


COMMENT 
Drawn from State v. Reid, 3 Ohio App.2d 215 (3d Dist.1965). 


R.C. 2901.09 provides circumstances under which a person has no duty to retreat 
in his/her residence or vehicle. R.C. 2901.09 does not change the common law rule 
concerning the duty to retreat in a business as pronounced in Graham vy. State, 98 
Ohio St. 77 (1918). 


See Presumption-self-defense/defense of another—when in residence or vehicle, 
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use of deadly force R.C. 2901.05 (effective 3/28/19). OJI-CR 421.23; R.C. 
2901.05(B)(2). 


(B) DEFENSE IN RESIDENCE. A person who is lawfully in his/her residence has 
no duty to retreat before using deadly force in (self-defense) (defense of his/her 
residence). 


COMMENT 


Drawn from R.C. 2901.09; State v. Williford, 49 Ohio St.3d 247 (1990); State v. 
Thomas, 77 Ohio St.3d 323, 1997-Ohio-269; State v. Dale, 2d Dist. Champaign No. 
2012 CA 20, 2013-Ohio-2229. 


(C) DEFENSE IN VEHICLE. A person who lawfully is an occupant (of his/her 
vehicle) (in a vehicle owned by his/her immediate family member) has no duty to 
retreat before using deadly force in self-defense. 


COMMENT 


Drawn from R.C. 2901.09; State v. Bundy, 4th Dist. Pike No. 11CA818, 
2012-Ohi0-3934. 


15. VEHICLE. “Vehicle” means a conveyance of any kind, whether or not motorized, 
that is designed to transport people or property. 


COMMENT 
R.C. 2901.05(D)(4). 


16. IMMEDIATE FAMILY. “Immediate family” means a person’s spouse, parents, 
brothers and sisters of the whole or the half blood, and children, including adopted 
children. 


COMMENT 
Drawn from R.C. 2905.21 and R.C. 2930.01. 


17. BATTERED PERSON SYNDROME (ADDITIONAL). OJI-CR 417.43; R.C. 
291.0, 


18. CONCLUSION. If you find that the state proved beyond a reasonable doubt all 
of the elements of (insert name of applicable offense[s]) and that the state proved 
beyond a reasonable doubt that the defendant did not act in (self-defense) (defense of 
his/her residence), you must find the defendant guilty according to your findings. 
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If you find that the state failed to prove beyond a reasonable doubt any of the 
elements of (insert name of applicable offense[s]) or if you find that the state failed to 
prove beyond a reasonable doubt that the defendant did not act in (self-defense) 
(defense of his/her residence), you must find the defendant not guilty according to your 
findings. 


CR 421.211 Defense of another against danger of death or great bodily 
harm—use of deadly force R.C. 2901.05 (effective 3/28/19) /Rev. 
8/5/20] 


COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from a defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. Because the General Assembly did not express a clear intent 
whether R.C 2901.05 applies to offenses that were committed before and tried after 
3/28/19, the court must decide as a threshold matter whether R.C 2901.05 is 
retroactive. 


Several appellate districts have determined that the burden-shifting change the 
General Assembly made to Ohio’s self-defense statute through the passage R.C. 
2901.05 should not be applied retroactively. State v. Wallace-Lee, 2d Dist. Greene 
No. 2019-CA-19, 2020-Ohio-3681; State v. Koch, 2d Dist. Montgomery No. 28000, 
2019-Ohio-4099; State v. Williams, 3d Dist. Allen No. 1-19-39, 2019-Ohio-5381; 
State v. Whitman, 5th Dist. Stark No. 2019CA94, 2019-Ohio-4140; State v. Brown, 
9th Dist. Wayne No. 19AP0004, 2020-Ohio-529; State v. Zafar, 10th Dist. Franklin 
No. 19AP-255, 2020-Ohio-3341; State v. Gloff, 12th Dist. Clermont No. CA2019- 
06-047, 2020-Ohio-3143; State v. Lewis, 12th Dist. Butler No. CA2019-07-128, 
2020-Ohio-3762. 


The Committee believes the burden-shifting change made through the amend- 
ment to R.C. 2901.05 applies to every criminal trial held on and after 3/28/19, 
regardless of when the offense(s) may have occurred. Lewis, supra, citing State v. 
Humphries, 51 Ohio St.2d 95 (1977), paragraph four of the syllabus and Gloff, 
supra. 

This instruction applies only to cases involving the use of deadly force in defense 
of another. For cases involving self-defense and the use of deadly force, see OJI-CR 
ADL 21: 


A trial court is not required to instruct the jury on self-defense in every situation 
in which the presentation is attempted; rather a court need only instruct the jury on 
self-defense if sufficient evidence is introduced, which, if believed, would raise a 
question in the minds of reasonable jurors concerning the existence of such issue. 
See State v. Hatfield, 9th Dist. Summit No. 23716, 2008-Ohio-2431; State v. Bitting, 
9th Dist. Summit No. 29238, 2019-Ohio-2304, appeal not allowed, 157 Ohio St.3d 
1407, 2019-Ohio-3731. 


A trial court may not refuse a requested instruction if it is a “correct, pertinent 
statement of the law” and “appropriate to the facts.” Smith v. Lessin, 67 Ohio St.3d 
487 (1993). It is within the sound discretion of the trial court to determine whether 
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) the evidence is sufficient to require a jury instruction. State v. Mitts, 81 Ohio St.3d 
223, 1998-Ohio-635; see also State v. Wolons, 44 Ohio St.3d 64 (1989). 


The trial court cannot give a jury instruction on the affirmative defense of 
self-defense if there is insufficient evidence. See State v. Schwendeman, 4th Dist. 
Athens No. 17CA7, 2018-Ohio-240. In deciding whether the evidence was 
sufficient, the trial court neither resolves evidentiary conflicts nor assesses the 
credibility of witnesses, as both are functions reserved for the trier of fact. State v. 
Jones, 1st Dist. Hamilton Nos. C-120570 and C-120571, State v. Jones, 1st Dist. 
Hamilton Nos. C-120570 and C-120571, 2013-Ohio-4775, citing State v. Williams, 
197 Ohio App.3d 505, 2011-Ohio-6267 (1st Dist.). See also State v. Berry, 3d Dist. 
Defiance No. 4-12-03, State v. Berry, 3d Dist. Defiance No. 4-12-03, 2013-Ohio- 
2380 (“Sufficiency of the evidence is a test of adequacy rather than credibility or 

) weight of the evidence.”). 


The Fourth District has held that the phrase “tends to support” as used in R.C. 
2901.05(B)(1) does not create a new standard for determining whether a defendant 
is entitled to a self-defense instruction. State v. Tolle, 4th Dist. Adams No. 
19CA1095, 2020-Ohio-935. The evidence must be sufficient to raise a question in 
the mind of a reasonable juror, as is already required under the existing standard. 
State v. Melchior, 56 Ohio St.2d 15 (1978). 

The statute does not define self-defense, and therefore the Committee believes 
that the common-law elements of self-defense are applicable. 

If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force contained in 

4 OJI-CR 421.21 as well as non-deadly force. See State v. Triplett, 8th Dist. Cuyahoga 
No. 97522, 2012-Ohio-3804. 


1. GENERAL. The defendant is allowed to use deadly force in defense of another. 
The state must prove beyond a reasonable doubt that the defendant did not use deadly 
force in defense of another. 


2. STATE’S PROOF. To prove that the defendant did not use deadly force in defense 
of another, the state must prove beyond a reasonable doubt at least one of the following: 


(A) (insert name of the person defended) was at fault in creating the situation giving 
y rise to (describe the event in which the use of deadly force occurred); or 


(B) (insert name of the person defended) was not in (Amminent) (immediate) danger 
of death or great bodily harm ; or 


(C) (insert name of the person defended) had reasonable means of (retreat) (escape) 
without the defendant’s use of deadly force and (insert name of the person defended) 
violated a duty to (retreat) (escape) to avoid the danger; or 


(D) the defendant did not use reasonable force. 


COMMENT 
) Drawn from State v. Williford, 49 Ohio St.3d 247 (1990); State v. Wenger, 58 
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Ohio St.2d 336 (1979); State v. Marsh, 71 Ohio App.3d 64 (11th Dist.1990). 


A defendant may be entitled to a defense-of-another instruction even if the person 
being defended is unaware of the danger or necessity for using force. 


The right to defend another does not depend upon a family relationship, State v. 
Wenger, 58 Ohio St.2d 336 (1979), and a family relationship between the defendant 
and the person defended (such as son and father) does not give the defendant any 
greater right to use force. Sharp v. State, 19 Ohio 379 (1850). 


3. DEADEY*-FORCEY “Deadly ioree;umedns~ any “rOrce that” Carnies with it 7a 
substantial risk that it will proximately result in the death of a person. 





COMMENT 


Drawn from R.C. 2901.01; State v. Dale, 2d Dist. Champaign No. 2012 CA 20, 
2013-Ohio-2229. “Deadly force” is based on the type or degree of force used, not 
the result of the force. Absent other circumstances, a punch is “non-deadly force” 
even if it results in death or great bodily injury or harm. State v. Davis, 10th Dist. 
Franklin No. 17AP-438, 2018-Ohio-58. On the other hand, use of a weapon or other 
object that could cause death or great bodily harm, including a small knife, may be 
considered “deadly force.” State v. Brown, 5th Dist. Stark No. 2018CA107, 
2019-Ohio-2187. 


If there is a factual question about whether the force used was deadly or 
non-deadly, the court should give the full instruction on deadly force as well as 
non-deadly force contained in OJI-CR 421.191. See State v. Triplett, 8th Dist. 
Cuyahoga No. 97522, 2012-Ohio-3804. 





4. NON-DEADLY FORCE (ADDITIONAL). OJI-CR 421.191. 


5. AT FAULT. The defendant stands in the shoes of the person he/she defended. If the 
state proved beyond a reasonable doubt that (insert name of the person defended) was 
the one at fault, the defendant was not justified in his/her use of force. (Insert name of 
the person defended) was at fault if he/she was the initial aggressor and 





COMMENT 
Drawn from State v. Wilson, 2d Dist. Montgomery No. 22581, 2009-Ohio-525. 


(Use appropriate alternative[s]/) 


(A) (insert name of [victim(s)]) did not escalate the (situation) (incident) (argument) 
to (great bodily harm) (deadly force); 


COMMENT 
Drawn from State v. Hendrickson, 4th Dist. Athens No. O8CA12, 2009-Ohio- 
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) 4416; State v. Galluzzo, 2d. Dist. Champaign No. 99CA25 (Mar. 30, 2001). 


(or) 


(B) (insert name of the person defended) provoked (insert name of [victim(s)]) into 
using force; 


COMMENT 
Drawn from Srate v. Gillespie, 172 Ohio App.3d 304, 2007-Ohio-3439 (2d Dist.). 


(or) 


(C) (insert name of the person defended) did not withdraw from the (situation) 
(incident) (argument); 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


y (or) 


(D) (insert name of the person defended) withdrew from the (situation) (incident) 
(argument) but did not (inform) (reasonably indicate by words or acts to) (insert 
name of [victim(s)]) of his/her withdrawal. 


COMMENT 
Drawn from State v. Melchior, 56 Ohio St.2d 15 (1978). 


Self-defense is not precluded because the defendant was engaged in criminal 
activity when he/she was attacked. State v. Stevenson, 10th Dist. Franklin No. 
17AP-512, 2018-Ohio-5140; State v. Turner, 171 Ohio App.3d 82, 2007-Ohio-1346 


) (24 ‘Dist.). 


6. TEST FOR REASONABLE GROUNDS AND HONEST BELIEF. In deciding 
whether the defendant had reasonable grounds to believe and an honest belief that 
(insert name of person defended) was in (imminent) (immediate) danger of (death) 
(great bodily harm), you must put yourself in the position of the defendant, with his/her 
characteristics, his/her knowledge or lack of knowledge, and under the circumstances 
and conditions that surrounded him/her at the time. You must consider the conduct of 
(insert name of victim) and decide whether his/her acts and words caused the defendant 
to reasonably and honestly believe that (insert name of person defended) was about to 
) receive great bodily harm. 
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COMMENT 
Drawn from State v. Koss, 49 Ohio St.3d 213 (1990). 


7. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as contrasted 
with a remote or significant possibility, that a certain result may occur or that certain 
circumstances may exist. 


COMMENT 
Ee LON Le 


8. WORDS (ADDITIONAL). Words alone do not justify the use of force. Resort to 


deadly force is not justified by abusive language, verbal threats, or other words, no 
matter how provocative. 


COMMENT 


State v. Shane, 63 Ohio St.3d. 630 (1992); State v. Howard, 10th Dist. Franklin 
No. 16AP-226, 2017-Ohio-8742. 


9. EXCESSIVE FORCE (ADDITIONAL). A person is allowed to use force that is 
reasonably necessary under the circumstances to protect another from an apparent 
danger. For you to find the defendant guilty, the state must prove beyond a reasonable 
doubt that the defendant used more force than reasonably necessary and that the force 
used was greatly disproportionate to the apparent danger. 


COMMENT 


State v. Roddy, 10th Dist. Franklin No. 81AP-499 (Nov. 17, 1981); State v. 
Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio0-4416; State v. Dull, 3d Dist. 
Seneca No. 13-12-33, 2013-Ohio-1395; State v. Gray, 2d Dist. Montgomery No. 
26473, 2016-Ohio-5869. 


10. GREATLY DISPROPORTIONATE (ADDITIONAL). In deciding whether the 
force used was greatly disproportionate to the apparent danger, you may consider 
whether the force used shows revenge or a criminal purpose. 


COMMENT 


State v. Hendrickson, 4th Dist. Athens No. 08CA12, 2009-Ohio0-4416; State v. 
Waller, 4th Dist. Scioto No. 15CA3683-15CA3684, 2016-Ohio-3077. 


This instruction should be given only if the instruction on excessive force is 
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) given to the jury. 


11. DUTY TO RETREAT. (Unsert name of person defended) had a duty to retreat if 
he/she 


(A) was at fault in creating the situation giving rise to (describe the event in which 
the deadly force was used); 


(B) did not have reasonable grounds to believe and an honest belief that he/she was 
in (imminent) (immediate) danger of death or great bodily harm; or 


(C) had a reasonable means of escape from that danger other than by the use of 
) deadly force. 


COMMENT 
Drawn from State v. Reid, 3 Ohio App.2d 215 (3d Dist.1965). 


The Committee believes that the duty to retreat will not apply in situations 
involving defense of another in the defendant’s residence or a vehicle. R.C. 
290 N09; 

See Presumption-self-defense/defense of another—when in residence or vehicle, 
use of deadly force R.C. 2901.05 (effective 3/28/19). OJI-CR 421.23; R.C. 
2901.05(B)(2). 


12. BATTERED PERSON SYNDROME (ADDITIONAL). OJI-CR 417.43; R.C. 
2901.06. 


13. CONCLUSION. If you find that the state proved beyond a reasonable doubt all 
of the elements of (insert name of applicable offense[s]) and that the state proved 
beyond a reasonable doubt that the defendant did not act in defense of another, you 
must find the defendant guilty according to your findings. 


If you find that the state failed to prove beyond a reasonable doubt any of the 
elements of (insert name of applicable offense[s/]) or if you find that the state failed to 
prove beyond a reasonable doubt that the defendant did not act in defense of another, 

) you must find the defendant not guilty according to your findings. 


CR 421.23 Self-defense/Defense of another—tests for reasonableness /Rev. 8- 
16-06] 


1. WORDS. Words alone do not justify the use of (deadly force) (force). Resort to 
such force is not justified by abusive language, verbal threats, or other words, no matter 
how provocative. 


2. TEST FOR REASONABLENESS. 


(A) SELF DEFENSE. In deciding whether the defendant had reasonable grounds 
to believe and an honest belief that he/she was in ((mminent) (immediate) danger of 
) (death or great bodily harm) (bodily harm), you must put yourself in the position of 
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the defendant, with his/her characteristics, his/her knowledge or lack of knowledge, 
and under the circumstances and conditions that surrounded him/her at the time. You 
must consider the conduct of (insert name of assailant) and decide whether his/her 
acts and words caused the defendant reasonably and honestly to believe that he/she 
was about to (be killed or receive great bodily harm) (receive bodily harm). 


(B) DEFENSE OF ANOTHER. In deciding whether the defendant had reasonable 
grounds to believe and an honest belief that (name of person defended) was in 
(imminent) (immediate) danger of (death or great bodily harm) (bodily harm), you 
must put yourself in the position of the defendant, with his/her characteristics, his/her 
knowledge or lack of knowledge, and under the circumstances and conditions that 
surrounded him/her at the time. You must consider the conduct of (insert name of 
assailant) and decide whether his/her acts and words caused the defendant 
reasonably and honestly to believe that (name of person defended) was about to (be 
killed or receive great bodily harm) (receive bodily harm). 


COMMENT 


A defendant can be entitled to a defense-of-another instruction even if the person 
being defended is unaware of the danger or necessity for using force. The person 
defended need not testify as to his/her knowledge concerning the danger or the need 
for the use of force if the defendant presents evidence supporting the elements of 
the defense. State v. Harris (1998), 129 Ohio App.3d 527. 


3. EXCESSIVE FORCE. If the defendant used more force than reasonably necessary 
and if the force used is greatly disproportionate to the apparent danger, then the defense 
of (self-defense) (defense of another) is not available. 


CR 421.23. Presumption—Self-defense/Defense of another—when in residence 


or vehicle, use of deadly force (offenses committed on and after 
3/28/19) [Rev. 12/7/19] 


1. PRESUMPTION—DESCRIBED. The defendant is presumed to have acted in 
(self-defense) (defense of another) when using defensive force that was intended or 
likely to cause death or great bodily harm to another if the person against whom the 
defensive force was used (was in the process of entering) (had entered), unlawfully and 
without privilege to do so, the (residence) (vehicle) occupied by the defendant. 


COMMENT 
Drawn from R.C. 2901.05(B)(2). 


2. PRESUMPTION—REBUTTABLE. The state claims that this presumption does 
not apply. This presumption does not apply if the state proves by a preponderance of 
the evidence that 
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) (Use appropriate alternative) 


COMMENT 


R.C. 2901.05(B)(3) advances the following two sets of circumstances in which 
the R.C. 2901.05(B)(2) presumption does not apply. 


Appellate courts have held that these are not the exclusive means by which the 
State may rebut the presumption and that the state could also rebut the presumption 
by proving the absence of any of the elements of self-defense, including that the 
defendant was at fault in creating the violent situation, did not have a reasonable 
belief that he or she was in imminent danger of death or great bodily harm, or 
violated a duty to retreat. See State v. Kean, 10th Dist. Franklin No. 17AP-427, 

) 2019-Ohio-1171; State v. Carosiello, Columbiana 7th Dist. No. 15CO17, 2017- 
Ohio-8160; State v. Montgomery, 12th Dist. Clermont No. 2015-03-028, 2015- 
Ohio-4652; State v. Hadley, 3d Marion No. 9-11-30, 2013-Ohio-1942; State v. 
Petrone, 5th Dist. Stark No. 2011CA67, 2012-Ohio-911; State v. Bundy, 4th Dist. 
Pike No. 1CA818, 2012-Ohio-3934. 


(A) the person against whom the defensive force was used (was a lawful resident of) 
(had a right to be in) the (residence) (vehicle). Even if the state rebuts the 
presumption of (self-defense) (defense of another), the state must still prove beyond 
a reasonable doubt that the defendant did not use the force in (self-defense) (defense 


) of another). 


COMMENT 
Drawn from R.C. 2901.05(B)(3)(a) and (B)(4). 


(or) 
(B) the defendant used the defensive force while in a (residence) (vehicle) and he/she 
was unlawfully, and without privilege to be, in that (residence) (vehicle). Even if the 
state rebuts the presumption of (self-defense) (defense of another), the state must still 


prove beyond a reasonable doubt that the defendant did not use the force in 
) (self-defense) (defense of another). 


COMMENT 


Drawn from R.C. 2901.05(B)(3)(b) and (B)(4). 


Self-defense may still apply without the statutory presumption that the person 
against whom the force was used was lawfully in the residence. State v. Lewis, 8th 
Dist. Cuyahoga No. 97211, 2012-Ohio-3684. 


3. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
bestowed by express or implied grant, arising out of status, position, office, or 
) relationship, or growing out of necessity. 
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COMMENT 
RC. 2901.01. 


4. RESIDENCE. “Residence” means a dwelling in which a person resides either 
temporarily or permanently or is visiting as a guest. 


COMMENT 
Reg ee UOSGD 05) 


5. DWELLING. “Dwelling” means a (building) (specify conveyance of any kind) that 
has a roof over it and that is designed to be occupied by people lodging in the (building) 
(specify conveyance) at night, regardless of whether the (building) (specify conveyance) 
is temporary or permanent or is mobile or immobile. (A [building] [specify conveyance] 
includes, but is not limited to, an attached porch, and a [building] [specify conveyance] 
with a roof over it includes, but is not limited to, a tent.) 


COMMENT 
Drawn from R.C. 2901.05(D)(2). 


6. WEHICLE. “Vehicle” means a conveyance of any kind, whether or not motorized, 
that 1s designed to transport people or property. 


COMMENT 
R.C. 2901.05(D)(4). 


7. PREPONDERANCE. OJI-CR 417.29; R.C. 2901.05(A). 
CR 421.25 Insanity: defined [Rev. 4/13/19] 


1. PRELIMINARY. If you find that the state failed to prove beyond a reasonable 
doubt any element of the offense charged in the indictment (or the act of any lesser 
included offense), you must find the defendant not guilty. Such a finding of not guilty 
would complete your duties and you would return a verdict of not guilty. However, if 
you find that the state proved beyond a reasonable doubt that the defendant did commit 
the act as charged (or the act of any lesser included offense), you must proceed to 
determine whether the defendant was insane at the time the act was committed. 


2. INSANITY. The plea of not guilty by reason of insanity raises the issue of the 
insanity of the defendant at the time of the commission of the act. To establish the 
defense of insanity, the defendant must prove by the greater weight of the evidence that 
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at the time of the offense, he/she did not know, as a result of a severe mental disease 
or defect, the wrongfulness of his/her act. It is not a defense that the defendant’s reason, 
at the time of the offense, was so impaired that he/she did not have the ability to refrain 
from doing his/her act or acts. 


COMMENT 
R.C. 2901.01 and R.C. 2945.391. 


3. BATTERED PERSONS. OJI-CR 417.43. 


COMMENT 
REG 29457397. 


4. PREPONDERANCE OF THE EVIDENCE. OJI-CR 417.29. 


COMMENT 
See also OJI-CR 421.27 and OJI-CR 421.29. 


>. HBEFECPOFP PATRURE? OJL-CR 417.29 § 6, OJI-CR 421.09 § 6. 
CR 421.27 Insanity: kinds 


1. TEMPORARY. Insanity may be of short or of long duration. The test for insanity 
remains the same irrespective of its duration. Whether a form oftemporary insanity 
exists in this case is a question of fact for you to determine. 


2. INTOXICATION. Voluntary intoxication, no matter how extreme, is not an insane 
condition. However, a defect or disease of the mind caused by the use of (intoxicants) 
(drugs) and resulting in insanity, as previously defined, is a defense to an offense. 


3. NOT A DEFENSE. An act committed under the stress of (motive) (impulse) 
(emotion) (rage) (passion) (describe other condition), however strong and apparently 
uncontrollable, is not an excuse for an offense by a person not otherwise insane as 
previously defined in these instructions. 


CR 421.29 Insanity: burden and conclusion 


1. I have outlined the essential elements of the offense charged in the indictment and 
of the lesser included offenses. Each contained one or more essential elements relating 
to the state of the defendant’s mind and the nature of the determination required to 
commit the act (that is, prior calculation and design, for aggravated murder; purposely 
causing the death of another for murder; or knowingly causing the death of another, for 
voluntary manslaughter). I also explained the rule on insanity. I could not include all 
the law in any single part of these instructions. You must consider each part in the light 
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of and in harmony with all of the instructions. 


2. The following instructions on possible verdict forms may assist you. (Read verdict 
forms with appropriate instructions.) 


3. GUILTY OR NOT GUILTY BY REASON OF INSANITY. If you find that the 
State has proved beyond a reasonable doubt all the essential elements of any one of the 
offenses that have been described, then you must find the defendant guilty of the offense 
charged or such lesser included offense according to your finding; unless you further 
find by a preponderance or greater weight of the evidence that the defendant was insane 
at the time of the commission of the act, in which event your verdict must be not guilty 
by reason of insanity. 


4. NOT GUILTY. If after considering all the evidence, you find the state has failed to 
prove beyond a reasonable doubt all the essential elements of the offense charged or any 
one of the lesser included offenses, then your verdict must be not guilty. 


COMMENT 


State v. Staten (1969), 18 Ohio St.2d 13, 21, 47 O0.0.2d 82, 86, 247 N.E.2d 293, 
299, fn. 5, points out that no instruction should be given on the presumption of 
sanity. 
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CR 425.23 
CR 425.25 
CR 425.27 
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CR 425.33 
CR 425.35 
CR 425.37 
CR 425.39 
CR 425.41 
CR 425.43 


Chapter CR 425 
VERDICTS 


General conclusion 

Affirmative defense [Rev. 8/5/20] 

Multiple defendants 

Multiple counts 

Lesser included offense [/Rev. 5/2/15] 

Purpose of submitting lesser offense 

Alternative counts 

Issue of prior conviction /Rey. 3/7/20] 

Body armor specification R.C. 2941.1411 /Rev. 1/11/14] 
Physical harm specification R.C. 2941.143 /Rev. 1/11/14] 
Value and special property (offenses committed before 9/14/00) /Rev. 10-22-11] 


Value and special property (offenses committed on and after 9/14/2000 but before 
9/30/2011) [Rev. 10-22-11] 


Value and special property (offenses committed on and after 9/30/2011 but before 
7/1/13) [Rev. 9/14/13] 


Value and special property (offenses committed on and after 7/1/13) [Rev. 1/9/16] 
Other special findings [Rev. 5/7/16] 
Specifications of aggravating circumstances R.C. 2929.03, 2929.04 (provisional) 


Sexually violent predator R.C. 2971.02 (offenses committed on and after 1/1/ 
97) [Rev. 9-13-03] 


Sexual motivation specification R.C. 2971.01 (offenses committed on and after 1/1/ 
97) [Rev. 1/11/14] 


Verdict [Rev. 3/7/20] 

Common closing remarks /Rey. 2/1/20] 
Conduct while deliberating /Rev. 12-11-10] 
Alternate juror /Rev. 10-11-08] 

Juror’s rights and service 


Final remarks /[Rev. 8-19-09] 


CR 425.01 General conclusion 


1. SINGLE COUNT. If you find that the state proved beyond a reasonable doubt all 
fhe esscmiakclements Oltheotlense Oless on see4 ‘hex: , your verdict must be guilty (as 
to one or more of the defendants, according to your findings). 


2. If you find that the state failed to prove beyond a reasonable doubt any one of the 
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essential; clements ofithe,offense: Ofetrartions. . . . , then your verdict must be not 
guilty (as to one or more of the defendants, according to your findings). 


3. WALUE. OJI-CR 425.23. 
ISSUE OF PRIOR CONVICTION. OJI-CR 425.15. 
VERDICT. OJI-CR 425.33. 


. SPECIFICATION OR SPECIAL PROVISIONS IN CAPITAL CASES. OJI-CR 
425.27. 


7. CLOSING REMARKS. OJI-CR 425.35, OJI-CR 425.37, OJI-CR 425.39, OJI-CR 
425.41, OJI-CR 425.43. 

Affirmative defense, OJI-CR 425.03. 

Multiple defendants, OJI-CR 425.05. 

Multiple counts, OJI-CR 425.07. 

Lesser included offense, OJI-CR 425.09, OJI-CR 425.11. 

Alternative counts, OJI-CR 425.13. 


CR 425.03 Affirmative defense /Rev. 8/5/20] 


Dons 


COMMENT 


Effective 3/28/19, R.C. 2901.05 shifted the burden of proof from a defendant 
having to prove self-defense, defense of another, or defense of a residence by a 
preponderance of the evidence to the state having to disprove the same beyond a 
reasonable doubt. Because the General Assembly did not express a clear intent 
whether R.C 2901.05 applies to offenses that were committed before and tried after 
3/28/19, the court must decide as a threshold matter whether R.C 2901.05 is 
retroactive. 


Several appellate districts have determined that the burden-shifting change the 
General Assembly made to Ohio’s self-defense statute through the passage R.C. 
2901.05 should not be applied retroactively. State v. Wallace-Lee, 2d Dist. Greene 
No. 2019-CA-19, 2020-Ohio-3681; State v. Koch, 2d Dist. Montgomery No. 28000, 
2019-Ohio-4099; State v. Williams, 3d Dist. Allen No. 1-19-39, 2019-Ohio-5381; 
State v. Whitman, 5th Dist. Stark No. 2019CA94, 2019-Ohio-4140; State v. Brown, 
9th Dist. Wayne No. 19AP0004, 2020-Ohio-529; State v. Zafar, 10th Dist. Franklin 
No. 19AP-255, 2020-Ohio-3341; State v. Gloff, 12th Dist. Clermont No. CA2019- 
06-047, 2020-Ohio-3143; State v. Lewis, 12th Dist. Butler No. CA2019-07-128, 
2020-Ohio-3762. 


The Committee believes the burden-shifting change made through the amend- 
ment to R.C. 2901.05 applies to every criminal trial held on and after 3/28/19, 
regardless of when the offense(s) may have occurred. Lewis, supra, citing State v. 
Humphries, 51 Ohio St.2d 95 (1977), paragraph four of the syllabus and Gloff, 
supra. 


1. GUILTY GENERAL. If you find that the state proved beyond a reasonable doubt 
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all the essential elements of the offense of (insert name of offense) and that the 
defendant failed to prove by a preponderance of the evidence the defense of (duress) 
(insanity) (insert applicable affirmative defense), your verdict must be guilty. 


2. NOT GUILTY GENERAL. If you find that the state failed to prove beyond a 
reasonable doubt any one of the essential elements of the offense of (insert name of 
offense) or if you find that the defendant proved by a preponderance of the evidence the 
defense of (duress) (insanity) (insert applicable affirmative defense), then you must find 
the defendant (not guilty) (not guilty by reason of insanity). 


3. GUILTY WITH SELF-DEFENSE (ADDITIONAL). If you find that the state 
proved beyond a reasonable doubt all the essential elements of the offense of (insert 
name of offense) and proved beyond a reasonable doubt that the defendant did not act 
in (self-defense) (defense of his/her residence), your verdict must be guilty. 


4. NOT GUILTY WITH SELF-DEFENSE. If you find that the state failed to prove 
beyond a reasonable doubt any one of the essential elements of the offense of (insert 
name of offense) or if you find the state failed to prove beyond a reasonable doubt that 
the defendant did not act in (self-defense) (defense of his/her residence), then you must 
find the defendant not guilty. 


5. VERDICT. 
(me DURESSSOJLCR 71>) OU-GCR 2D), 337 
(B) INSANITY. OJI-CR 421.25, OJI-CR 421.27, OJI-CR 421.29. 


(C) ws ELE-DEFENSE_ OJILCR 421.19, ON-CR42].191, OJI-CR 421-219 O3I-CR 
421.211, OJI-CR 421.23. 


CR 425.05 Multiple defendants 


1. MULTIPLE DEFENDANTS. You must decide separately the question of the guilt 
or innocence of each of the (two) (several) defendants. If you cannot agree upon a 
verdict as to (both) (all) the defendants, but do agree as to one (or more), you must 


render a verdict as to the one (or more) upon whose guilt or innocence you do agree. 
Crim.R. 31(B). 


2. You must separately consider the evidence applicable to each defendant as though he 
were being separately tried and you must state your finding as to each defendant 
uninfluenced by your verdict as to (the other) (any other) defendant. 


COMMENT 
See OJI-CR 409.15. Crim.R. 8(B), 13 and 14. 


CR 425.07 Miultiple counts 


1. GUILTY. If you find that the state proved beyond a reasonable doubt all the 
essential elements of any one or (both) (more) of the offenses charged in the separate 
counts in the indictment, your verdict must be guilty as to such offense or offenses 
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according to your findings (as to each defendant). 


2. NOT GUILTY. If you find that the state failed to prove beyond a reasonable doubt 
any one of the essential elements of any one or (both) (more) of the offenses charged 
in the separate counts in the indictment, your verdict must be not guilty as to such 
offense or offenses according to your findings (as to each defendant). 


3. CONSIDER COUNTS SEPARATELY. The charges set forth in each count in the 
indictment (information) constitute a separate and distinct matter. You must consider 
each count and the evidence applicable to each count separately and you must state your 
finding as to each count uninfluenced by your verdict as to (the other) (any other) count. 
The defendant(s) may be found guilty or not guilty of any one or all the offenses 
charged. 


4. MULTIPLE DEFENDANTS. OJI-CR 425.05. 


COMMENT 
See Crim.R. 8(A), 13 and 14. 


CR 425.09 Lesser included offense [Rev. 5/2/15] 


COMMENT 


R.C. 2945.74 provides that a jury may find a defendant guilty of a lesser included 
offense. 


It is prejudicial error for a trial court to refuse to submit the appropriate lesser 
included offense. State v. Loudermill, 2 Ohio St.2d 79 (1965). The trial court must 
give an instruction on a lesser included offense if under any reasonable view of the 
evidence it is possible for the trier of fact to find the defendant not guilty of the 
greater offense and guilty of the lesser offense. State v. Wine, 140 Ohio St.3d 409, 
2014-Ohio-3948. 

A defendant does not have the right to prevent a trial court from giving 
lesser-included-offense jury instructions. Whether to include such instructions lies 
within the discretion of the trial court and depends on whether the evidence 
presented could reasonably support a jury finding of guilt on a particular charge. 
State v. Wine, 140 Ohio St.3d 409, 2014-Ohio-3948. 


1. GUILTY OF OFFENSE CHARGED. You must consider the offense charged in the 
(indictment) (information). If you find that the state proved beyond a reasonable doubt 
all the essential elements of the offense of (insert greater offense charged), your verdict 
must be guilty as charged. 


2. NOT GUILTY OF OFFENSE CHARGED. If you find that the state failed to prove 
beyond a reasonable doubt any of the essential elements of the offense of (insert greater 
offense charged), then your verdict must be not guilty of that offense. You will then 
continue your deliberations to decide whether the state has proved beyond a reasonable 
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doubt all the essential elements of the lesser included offense of (insert lesser offense). 


If all of you are unable to agree on a verdict of either guilty or not guilty of (insert 
greater offense charged), then you will continue your deliberations to decide whether 
the state has proved beyond a reasonable doubt all the essential elements of the lesser 
included offense of (insert lesser offense). 


COMMENT 


The second paragraph of this instruction was approved in State v. Thomas, 40 
Ohio St.3d 213 (1988). 


3. EXPLAIN LESSER OFFENSE. The offense of (insert lesser offense) is distin- 
guished from (insert greater offense charged) by the absence or failure to prove 
(describe distinguishing elements). 


4. GUILTY OF LESSER OFFENSE. If you find that the state proved beyond a 
reasonable doubt all the essential elements of the offense of (insert lesser offense), your 
verdict must be guilty. 


5. NOT GUILTY OF LESSER OFFENSE. If you find that the state failed to prove 
beyond a reasonable doubt any of the essential elements of the offense of (insert lesser 
offense), your verdict must be not guilty. 


6. MULTIPLE DEFENDANTS (ADDITIONAL). OJI-CR 425.05. 

7. PURPOSE OF SUBMITTING LESSER OFFENSE. OJI-CR 425.11. 
8. VERDICT. OJI-CR 425.33. 

CR 425.11 Purpose of submitting lesser offense 


|. If the evidence warrants it, you may find the defendant guilty of an offense lesser than 
that charged in the indictment; however, notwithstanding this right, it is your duty to 
accept the law as given to you by the court, and if the facts and the law warrant a 
conviction of the offense charged in the indictment (namely,......... Jethen at 
is your duty to make such finding uninfluenced by your power to find a lesser offense. 


COMMENT 


Failure to charge on lesser included offenses constitutes prejudicial error. State v. 
Loudermill (1965), 2 Ohio St.2d 79, 31 O.0.2d 60, 206 N.E.2d 198. 


2. ADDITIONAL. This provision is not designed to relieve you from the performance 
of an unpleasant duty. It is included to prevent failure of justice if the evidence fails to 
prove the original charge but does justify a verdict for the lesser offense. Crim.R. 31(C). 


CR 425.13 Alternative counts 


]. The ,offensestchargedsingcounty sem sp asap be; andsecount sy ss. Bleis fet of the 
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indictment (information) do not charge two separate offenses, but in effect charge that 
the defendant(s) committed one or the other of such offenses. 


2. GUILTY OF ONE. If you find that the state proved beyond a reasonable doubt all 
the essential elements of one offense, your verdict must be guilty as to that offense and 
not guilty as to the other. 


3. NOT GUILTY. If you find that the state failed to prove beyond a reasonable doubt 
any one of the essential elements of both offenses, your verdict must be not guilty as 
to both offenses. 


4. VERDICT. OJI-CR 425.33. 


COMMENT 
See R.C. 2941.25; Crim.R. 8(A), 13 and 14. 


CR 425.15 Issue of prior conviction [Rev. 3/7/20] 


COMMENT 


A prior conviction may make an offense one of a more serious degree or may be 
an element to an offense or specification. If a prior conviction makes an offense one 
of a more serious degree, the charging document must state the more serious degree 
or allege the additional element(s) and the verdict shall also state the degree of the 
offense or that the additional element(s) was/were present. Otherwise, the charge or 
verdict, or both, are of the least degree of the offense charged. R.C. 2945.75. These 
determinations will be made by the jury. State v. Gordon, 28 Ohio St.2d 45 (1971). 


A juvenile adjudication is not a prior conviction. See State v. Hand, 149 Ohio 
St.3d 94, 2016-Ohio-5504 (holding that R.C. 2901.08(A) violates the Due Process 
clauses of the Ohio and United States Constitutions). 


In general, when the prior conviction only enhances the penalty for a subsequent 
offense but does not raise its degree (as in OVI), the prior conviction is not an 
element of the subsequent offense. State v. Allen, 29 Ohio St.3d 53 (1987); State v. 
Buell, 29 Ohio App.3d 215 (12th Dist.1985). Disclosure of the prior OVI conviction 
to the jury in a misdemeanor case 1s prejudicial error. 


Proof of the prior conviction is furnished by a certified copy of the entry of 
judgment with evidence sufficient to identify the defendant. R.C. 2945.75(B). An 
“entry of judgment” must contain the imposed sentence under Crim.R. 32(C). State 
Vo Lenderson, 56 OUIO StZza i (im lo7o). 


R.C. 2945.75 does not provide the exclusive method of proving prior conviction. 
A defendant may stipulate to the existence of the prior conviction. State v. Ward, 
130 Ohio App.3d 551 (8th Dist.1999). 


When the existence of a prior conviction elevates the degree of the offense, 
however, it is an essential element of the offense and may not be bifurcated from 
the remainder of the elements of the offense. The prosecution must present proof of 
the prior conviction, and the defendant’s stipulation does not change the state’s 
burden of proof or the role of the jury. State v. Bibler, 3d Dist. Marion No. 9-13-70, 
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e 2014-Ohio-3375. In State v. Creech, 150 Ohio St.3d 540, 2016-Ohio-8440, the 
Supreme Court of Ohio held that a trial court abuses its discretion when it refuses 
a defendant’s offer to stipulate to the fact of a prior conviction. The judge should 
consider whether Creech applies. 


A defendant may attack the prior conviction based only on a violation of his/her 
right to counsel. A prior uncounseled conviction may not be used to enhance the 
degree of a subsequent offense if a term of incarceration was imposed. An 
uncounseled conviction is a conviction in which the defendant was not represented 
by counsel and did not make a knowing, voluntary, and intelligent waiver of 
counsel. Thus, a prior conviction may not be used to enhance the degree of a 
subsequent offense if the defendant was not represented by counsel, did not waive 

€ his/her right to counsel, and a term of incarceration was imposed. When the validity 
of the use of a prior conviction is raised, the court must presume that the underlying 
proceedings were conducted in accordance with the law, and the defendant must 
introduce evidence to the contrary. Once the defendant asserts that he/she was 
uncounseled, the burden shifts to the state to prove the defendant was afforded the 
right to counsel. State v. Bonds, 8th Dist. Cuyahoga No. 83866, 2004-Ohio-3483. 


A hearing regarding whether a prior conviction was uncounseled is essentially an 
evidentiary hearing and is held outside the presence of the jury. The issue can be 
raised by pre-trial motion or by timely objection or motion made during trial. In 
State v. Daniels, 61 Ohio App.3d 17 (9th Dist.1988), the court held that if a prior 
conviction is found to be uncounseled, it cannot be used as an element or 
enhancement. 


1. PRIOR CONVICTION. 
(Use appropriate alternative) 


COMMENT 


The trial judge should determine whether the enhancement by a prior conviction 
is limited by a specific statutory period. If so, use alternative (B). 


& (A) If your verdict is guilty, you will separately decide whether the state proved 
beyond a reasonable doubt that the defendant was previously convicted of (specify 
the offense[s/); 


(or) 


(B) If your verdict is guilty, you will separately decide whether the state proved 
beyond a reasonable doubt that the defendant was previously convicted of (specify 
the offense[s]) within (specify appropriate statutory period of time) before (this 
offense) (the date that you determine this offense) occurred; 


COMMENT 


. This prior conviction instruction should be given only if it is alleged that the 


(Rel.20S2—10/2020 Pub.4346) 


CR 425.19 OHIO JURY INSTRUCTIONS—CRIMINAL 124 


defendant has been convicted of a certain offense within a certain date of the 
offense. 


(or) 
(C) If your verdict is not guilty, you will not decide this issue. 
2. SAMPLE VERDICT FORMS AS TO PRIOR CONVICTION. 


(A) We, the jury, find that the state (*) prove beyond a reasonable 
doubt that the defendant was previously convicted of (specify the prior offense[s]). 


(B) We, the jury, find that the state (*) prove beyond a reasonable 
doubt that the defendant was previously convicted of (specify the offense[s]) within 
(specify appropriate statutory period of time) before (this offense) (the date that we 
determined this offense) occurred. 


C*) Insert.an. ink: did’ aor“didinot# 


COMMENT 


When the presence of one or more additional elements makes the offense one of 
a more serious degree, the verdict must either state the degree of the offense or 
contain a finding that an aggravating element exists to justify convicting the 
defendant of a greater degree of the criminal offense. In the absence of such a 
finding, a simple verdict of guilty is of the least degree of the offense charged. 


See State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256; R.C. 2945.75(A)(2). 


CR 425.19 Body armor specification R.C. 2941.1411 [Rev. 1/11/14] 


COMMENT 


Imposition of mandatory incarceration for wearing or carrying body armor while 
committing a felony offense of violence is precluded unless the charging 


[Next Page is 129] 
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document contains a specification. R.C. 2941.1411. 


1. GENERAL. If your verdict is guilty, you will separately decide whether the State 
proved beyond a reasonable doubt that the defendant (wore) (carried) body armor 
while committing (insert name of felony offense of violence). If your verdict is not 
guilty, you will not decide this issue. 


2. BODY ARMOR. “Body armor” means any vest, helmet, shield or similar item 
that is designed or specifically carried to diminish the impact of a bullet or projectile 
upon the defendant’s body. 


COMMENT 
Drawn from R.C. 2941.1411(B). 


3. SAMPLE VERDICT FORM. We, the jury, (*) _._———SSS—stthaatt the defendant 
(wore) (carried) body armor while committing (insert name of felony offense of 
violence). 


(*) Insert in ink one of the following: “find beyond a reasonable doubt” or “do not 
find.” 


COMMENT 


The judge may wish to submit two separate verdict forms on this issue. 


CR 425.21 Physical harm specification R.C. 2941.143 /[Rev. 1/11/14] 
1. GENERAL. If your verdict is guilty, you will separately decide whether the State 
proved beyond a reasonable doubt that the defendant 
(Use appropriate alternative) 
(A) caused physical harm to (specify the person). 
(or) 
(B) made an actual threat of physical harm to (specify the person) with a deadly 
weapon. 
PHYSICAL HARM TO PERSONS. OJI-CR 503.11(A) § 5; R.C. 2901.01(A)(3). 
DEADLY WEAPON. OJI-CR 503.05 § 4; R.C. 2923.11(A). 
CAPABILITY OF DEADLY WEAPON. OJI-CR 503.05 § 5. 
SAMPLE VERDICT FORM. 
(Use appropriate alternative) 
Aj etuenitvelutnerondinal the delendant(*)s) (9... . 2”. caused physical 
HAE c er rn Ae 


mt) Awa sed Ae 
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(*) Insert in ink: “did” or “did not” 


(**) Insert in ink the name of the victim 
(or) 


(B) We, the jury, further find that the defendant (*)......... make an actual 
threator piivsicalharn tor | ee eee with a deadly weapon. 


(*) Insert in ink: “did” or “did not” 
CG") Insert in ink the name of the victim 


CR 425.23 Value and special property (offenses committed before 9/14/00) 
[Rev. 10-22-11] 


COMMENT 
For treatment of other special findings, see OJI-CR 425.25. 


1. VALUE. If your verdict is guilty, you will decide the value of the property (stolen) 
(destroyed) (involved) and report your decision in your verdict. You will indicate 
whether the value of the property was (less than $500) ($500 or more and less than 
$5,000) ($5,000 or more and less than $100,000) ($100,000 or more). 


2.0 VALEUR DEFINED: 


COMMENT 


For definitions of “‘value,” see R.C. 2913.61 for theft offenses, and see R.C. 
2909.11 for arson and vandalism. 


3. NOT GUILTY. If your verdict is not guilty, you will not decide any values. 


4. SPECIAL VERDICT FORM. We, the jury, having found the defendant guilty of 
(specify the offense or offenses), further find beyond a reasonable doubt that the value 
of the property (stolen) (destroyed) (involved) was (*) 


(*) Insert in ink: 

either “Jess than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 
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COMMENT 


When value determines the degree of the offense, the finding must be included 
(Text continued on page 131) 
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in the verdict. R.C. 2945.75(A)(2). Note that in some instances value may be an 
essential element of the offense; for instance, for vandalism of business property 
under R.C. 2909.05(B)(1)(a), a value of $500 or more is an essential element of the 
offense, the absence of which requires a verdict of not guilty. 


>. SPECIAL PROPERTY: SAMPLE VERDICT FORM. 


COMMENT 


For theft and receiving stolen property, a violation is a felony of the fourth 
degree if the property involved was any of the items listed in R.C. 2913.71. For 
other offenses, a finding of specific types of property may be required by the statute 
defining the offense and the allegations of the indictment. 


We, the jury, having found the defendant guilty of (theft) (receiving stolen property) 
(describe the offense), further find beyond a reasonable doubt that the property 
INVOIVEE GRA eas TH ae(credit?card)” (printed*cheek) *Chrearm” ‘or “dangerous 
ordnance) (describe special property). 

(*) Insert in ink: “Was” or “Was not” 

6. IDENTITY FRAUD. We, the jury, having found the defendant guilty of identity 
fraud, further find beyond a reasonable doubt that the specific value of the credit, 
property, services, debts, or other legal obligations involved in the violation was $ 


(We further find beyond a reasonable doubt that this offense (*) 
committed as part of a course of conduct.) 


(*) Insert in ink: “Was” or “Was not” 


COMMENT 


The Committee believes that the jury must determine a specific value as to each 
count. The judge may have to draft a special verdict form for each count. R.C. 
2913.49(H) and (1). 


CR 425.23 Value and special property (offenses committed on and after 9/14/ 
2000 but before 9/30/2011) [Rev. 10-22-11] 


COMMENT 
For treatment of other special findings, see OJI-CR 425.25. 
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1. VALUE. If your verdict is guilty, you will find beyond a reasonable doubt the 
value of the [(property) (services)] [(stolen) (destroyed) (involved)] at the time of the 
offense and report your finding in your verdict. It is not necessary to find and return 
the exact value, and it is sufficient that the finding of the value of the (property) 
(services) 1s expressed as a monetary range set out in the accompanying verdict form. 


COMMENT 
Drawn from R.C. 2913.61(A). 


2. NOT GUILTY. If your verdict is not guilty, you will not decide any values. 
3. VALUE DEFINED. 


COMMENT 
The court shall instruct the jury on the criteria to use in determining “‘value” for 
specific items of property listed in R.C. 2913.61 for theft offenses and R.C. 
2909.11 for arson and vandalism. 


The amount of the value differs based upon specific offenses and specific 
findings for those offenses. For example, the degree of felony will change for the 
same amount of value if the victim is an elderly person or disabled adult. R.C. 
2913.02, 2913.03, 2913.04, 2913 21.92913.31 2913°41, 2913.43. and 291349, 
Note that in some instances value may be an essential element of the offense; for 
instance, for vandalism of business property under R.C. 2909.05(B)(1)(a), a value 
of $500 or more is an essential element of the offense, the absence of which 
requires a verdict of not guilty. 


4. AGGREGATE VALUE (ADDITIONAL). 


COMMENT 


Aggregation of value is only applicable when a series of offenses is charged as 
a single charge in the indictment or complaint. 


(Use appropriate alternative) 


(A) SINGLE OFFENSE. If you find beyond a reasonable doubt that more than one 
item of (property) (services) is involved in the offense, the value of the (property) 
(services) involved for the purpose of determining value is the aggregate value of all 
(property) (services) involved in the offense. 
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COMMENT 
Drawn from R.C. 2913.61(B). The Committee believes R.C. 2913.61(B), 
permitting aggregation of value in offenses, applies to (1) theft offenses as defined 
in R.C. 2913.01 and (2) offenses involving an elderly person or disabled adult and 
the violation of R.C. 1716.14(A)(1). 


(or) 

(B) SERIES OF OFFENSES WITH SINGLE VICTIM IN VIOLATION OF R.C. 
2913.02. If you find beyond a reasonable doubt the defendant committed a series of 
(describe offenses under R.C. 2913.02) offenses in the defendant’s same 
(employment) (capacity) (relationship) to (insert name of other person or entity), the 
value of the (property) (services) involved for the purpose of determining value is 
the aggregate value of all (property) (services) involved in the series of offenses. It 
is not necessary to allege and prove each offense in the series. Rather, it is sufficient 
to allege and prove that the defendant, within a given span of time, committed one 
or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(1). 


(or) 

(€),, SERIES OF OFFENSES WITH SINGLE-VICTIM- WHO IS'AN ELDERLY 
PERSON OR DISABLED ADULT. If you find beyond a reasonable doubt the 
defendant (committed) (attempted to commit) (conspired to commit) (acted in 
complicity to commit) a series of offenses against a/an (elderly person) (disabled 
adult) in the defendant’s same (employment) (capacity) (relationship) to (insert 
name of other person or entity), the value of the (property) (services) involved for 
the purpose of determining value is the aggregate value of all (property) (services) 
involved in the series of offenses. It is not necessary to allege and prove each offense 
in the series. Rather, it 1s sufficient to allege and prove that the defendant, within a 
given span of time, committed one or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(1). 
The Committee believes this instruction is limited to offenses involving an 
elderly person or disabled adult and the violation of R.C. 1716.14(A)(1) (Decep- 


tive practice or act to solicit contributions for charitable organization), 2913.02 
(Theft), 2913.03 (Unauthorized use of vehicle), 2913.04 (Unauthorized use of 
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property), 2913.21(B)(1) or (B)(2) (Misuse of credit card), 2913.31 (Forgery), and 
2913.43 (Securing writings by deception). 


(or) 

(D) SERIES OF OFFENSES WITH MULTIPLE VICTIMS IN VIOLATION OF 
R.C. 2913.02. If you find beyond a reasonable doubt that the defendant committed 
a series of (describe offenses under R.C. 2913.02) involving a common course of 
conduct to defraud multiple victims, the value of the (property) (services) involved 
for the purpose of determining value is the aggregate value of all (property) 
(services) involved in the series of offenses. It is not necessary to allege and prove 
each offense in the series. Rather, it is sufficient to allege and prove that the 
defendant, within a given span of time, committed one or more theft offenses that 
involved a common course of conduct to defraud multiple victims. 


COMMENT 


Drawn from R.C. 2913.61(C)(2). This instruction is limited to theft offenses in 
violation of R.C. 2913.02 when there is a common course of conduct to defraud 
multiple ‘victims. State v. Phillips, 12th Dist. No. CA2009-03-001, 
2010-Ohio-27 11. 


(or) 

(E) SERIES OF OFFENSES INVOLVING ELDERLY PERSON OR DISABLED 
ADULT VICTIM. If you find beyond a reasonable doubt that the defendant 
(committed) (attempted to commit) (conspired to commit) (acted in complicity to 
commit) a series of offenses against one or more victims, involving a victim who is 
a/an (elderly person) (disabled adult) pursuant to a (scheme) (course of conduct), the 
value of the (property) (services) involved for the purpose of determining value is 
the aggregate value of all (property) (services) involved in the series of offenses. It 
is not necessary to allege and prove each offense in the series. Rather, it is sufficient 
to allege and prove that the defendant, within a given span of time, committed one 
or more offenses. 


COMMENT 

Drawn from R.C. 2913.61(C)(2). 

The Committee believes this instruction is limited to offenses involving an 
elderly person or disabled adult and the violation of R.C. 1716.14(A)(1) (Decep- 
tive practice or act to solicit contributions for charitable organization), 2913.02 
(Theft), 2913.03 (Unauthorized use of vehicle), 2913.04 (Unauthorized use of 
property), 2913.21(B)(1) or (B)(2) (Misuse of credit card), 2913.31 (Forgery), and 
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2913.43 (Securing writings by deception). State v. Phillips, 12th Dist. No. 
CA2009-03-001, 2010-Ohio-2711. 


(or) 

(F) THEFT IN OFFICE. If you find beyond a reasonable doubt the defendant 

committed two or more offenses in the defendant’s same (employment) (capacity) 

(relationship) to (insert name of other person or entity), the value of the (property) 

(services) involved for the purpose of determining value is the aggregate value of all 
é (property) (services) involved in the series of offenses. It is not necessary to allege 

and prove each offense in the series. Rather, it is sufficient to allege and prove that 

the defendant, within a given span of time, committed two or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(3). 
This instruction is limited to R.C. 2921.41 (Theft in office). 


© See opel AlAPROPERTY: SAMPLE VERDICT FORM. 


COMMENT 


For theft and receiving stolen property, a violation is a felony of the fifth degree 
if the property involved was any of the items listed in R.C. 2913.71. For other 
offenses, a finding of specific types of property may be required by the statute 
defining the offense and the allegations of the indictment. 


We, the jury, having found the defendant guilty of (theft) (receiving stolen property) 
(describe the offense), further find beyond a reasonable doubt that the property 
G Gv Om | eeeneers re a CICUlis card) (ponicd. LO sls (Check |inerotlable 
instrument]) (motor vehicle identification license plate) (temporary license placard) 
(windshield sticker) (blank form for motor vehicle [certificate of title][manufacturer’s 
or importer’s certificate]) (blank form for driver’s license) (describe other special 


property). 
(*) Insert in ink: “Was” or “Was not” 
6. DEFINITIONS. 
(A) ATTEMPT. OJI-CR 523.02. 
(Bi CONS INE. Ole Regs UT, 
& (C) ee GOMPLICITY.GII-GR. 523.03. 
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(D) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the offenses the defendant committed. The factual link can be 
one of time, location, means, (describe other factual link[s]), or similar motivation 
on the defendant’s part for his/her/its crimes. All of the circumstances of the 
offenses must be taken into account, and there must be some connection, common 
(scheme) (plan), pattern, or psychological thread that ties the offense together. 


COMMENT 


Drawn from State v. Hand, 107 Ohio St.3d 378, 2006-Ohio-18; State v. Sapp, 
105 Ohio St. 3d 104, 2004-Ohio-7008. 


(E) DEFRAUD. “Defraud” means to knowingly obtain, by deception, some 
benefit for oneself or another, or to knowingly cause, by deception, some detriment 
to another. 


COMMENT 
BC 90 Te 


(FP) BGREDIT CARD AR Geol a0 


(G) PRINTED CHECK OR OTHER NEGOTIABLE INSTRUMENT. Printed 
form of check or other negotiable instrument means a printed form that on its face 
identifies the drawer or maker for whose use it is designed or identifies the account 
on which it is to be drawn, and that has not been executed by the drawer or maker 
or on which the amount is blank. 


COMMENT 
Drawn from R.C. 2913.71(B). 


(H) MOTOR VEHICLE IDENTIFICATION EIGENSE*PEATEDR @r4503223 


COMMENT 


A license plate validation sticker is not a license plate within the scope of R.C. 
2913.71 to support a felony conviction. State v. Bennett, 185 Ohio App.3d 54, 
2009-Ohio-6092. 
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¢ (I) TEMPORARY LICENSE PLACARD OR WINDSHIELD STICKER. R.C. 
4503.182. 


(De CERTIFICATEVOF TITLE FORM? R.C24505,07, 


(K) MANUFACURER’S OR IMPORTER’S CERTIFICATE FORM. “Manufac- 
turer’s or importer’s certificate” means a certificate of proof of ownership of a motor 
vehicle when a certificate of title has not been previously issued in this state. 


COMMENT 
é Drawn from R.C. 4505.05, 4505.06. 


(L) BLANK DRIVER’S LICENSE FORM. R.C. 4507.01, 4507.13. 


CR 425.23 Value and special property (offenses committed on and after 9/30/ 
2011 but before 7/1/13) [Rev. 9/14/13] 


COMMENT 
For treatment of other special findings, see OJI-CR 425.25. 


1. VALUE. If your verdict is guilty, you will find beyond a reasonable doubt the 
value of the ([property] [services]) ([stolen] [destroyed] [involved]) at the time of the 
offense and report your finding in your verdict. It is not necessary to find and return 
the exact value, and it is sufficient that the finding of the value of the (property) 
(services) is expressed as a monetary range set out in the accompanying verdict form. 


COMMENT 
Drawn from R.C. 2913.61(A). 


tO 


NOT GUILTY. If your verdict is not guilty, you will not decide any values. 
3. VALUE DEFINED. 


COMMENT 
The court shall instruct the jury on the criteria to use in determining “value” for 
specific items of property listed in R.C. 2913.61 for theft offenses and in R.C. 
2909.11 for arson and vandalism. 
The amount of the value differs based upon specific offenses and specific 
findings for those offenses. For example, the degree of felony will change for the 
& same amount of value if the victim is an elderly person or disabled adult. R.C. 
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2913.02, 2913.03, 2913.04, 2913.21, 2913.31, 2913.41; 2913.43, and 2913.49. 
Note that in some instances value may be an essential element of the offense; for 
instance, for vandalism of business property under R.C. 2909.05(B)(1)(a), a value 
of $1,000 or more is an essential element of the offense, the absence of which 
requires a verdict of not guilty. 


4. AGGREGATE VALUE (ADDITIONAL). 


COMMENT y , 
Aggregation of value is only applicable when a series of offenses is charged as 
a single charge in the indictment or complaint. 


(Use appropriate alternative) 


(A) SINGLE OFFENSE. If you find beyond a reasonable doubt that more than one 
item of (property) (Services) is involved in the offense, the value of the (property) 
(services) involved for the purpose of determining value is the aggregate value of all 
(property) (services) involved in the offense. 


COMMENT 


Drawn from R.C. 2913.61(B). The Committee believes R.C. 2913.61(B), 
permitting aggregation of value in offenses, applies to (1) theft offenses as defined 
in R.C. 2913.01 and (2) offenses involving an elderly person or disabled adult and 
the violation of R.C. 1716.14(A)(1). 


(or) 
(B) SERIES OF OFFENSES WITH SINGLE VICTIMGUN VIOLATION, OF R-C. 
2913.02. If you find beyond a reasonable doubt the defendant committed a series of 
(describe offenses under R.C. 2913.02) offenses in the defendant’s same ‘ f 
(employment) (capacity) (relationship) to (insert name of other person or entity), the : 
value of the (property) (services) involved for the purpose of determining value is 
the aggregate value of all (property) (services) involved in the series of offenses. It 
is not necessary to allege and prove each offense in the series. Rather, it is sufficient 
to allege and prove that the defendant, within a given span of time, committed one 
or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(1). 
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(or) 

(C) SERIES OF OFFENSES WITH SINGLE VICTIM WHO IS AN ELDERLY 
PERSON OR DISABLED ADULT. If you find beyond a reasonable doubt the 
defendant (committed) (attempted to commit) (conspired to commit) (acted in 
complicity to commit) a series of offenses against a/an (elderly person) (disabled 
adult) in the defendant’s same (employment) (capacity) (relationship) to (insert 
name of other person or entity), the value of the (property) (services) involved for 
the purpose of determining value is the aggregate value of all (property) (services) 
involved in the series of offenses. It is not necessary to allege and prove each offense 
in the series. Rather, it is sufficient to allege and prove that the defendant, within a 
given span of time, committed one or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(1). 


The Committee believes this instruction is limited to offenses involving an 
elderly person or disabled adult and the violation of R.C. 1716.14(A)(1) (Decep- 
tive practice or act to solicit contributions for charitable organization), 2913.02 
(Theft), 2913.03 (Unauthorized use of vehicle), 2913.04 (Unauthorized use of 
property), 2913.21(B)(1) or (B)(2) (Misuse of credit card), 2913.31 (Forgery), and 
2913.43 (Securing writings by deception). 


(or) 

(D) SERIES OF OFFENSES WITH MULTIPLE VICTIMS IN VIOLATION OF 
R.C. 2913.02. If you find beyond a reasonable doubt that the defendant committed 
a series of (describe offenses under R.C. 2913.02) involving a common course of 
conduct to defraud multiple victims, the value of the (property) (services) involved 
for the purpose of determining value is the aggregate value of all (property) 
(services) involved in the series of offenses. It is not necessary to allege and prove 
each offense in the series. Rather, it is sufficient to allege and prove that the 
defendant, within a given span of time, committed one or more theft offenses that 
involved a common course of conduct to defraud multiple victims. 


COMMENT 


Drawn from R.C. 2913.61(C) (2). This instruction is limited to theft offenses in 
violation of R.C. 2913.02 when there is a common course of conduct to defraud 
multiple victims. State v. Phillips, 12th Dist. No. CA2009-03-001, 
2010-Ohio-2711. 


(or) 
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(&) SERIES OF OFFENSES INVOLVING ELDERLY PERSON OR DISABLED 
ADULT VICTIM. If you find beyond a reasonable doubt that the defendant 
(committed) (attempted to commit) (conspired to commit) (acted in complicity to 
commit) a series of offenses against one or more victims, involving a victim who is 
a/an (elderly person) (disabled adult) pursuant to a (scheme) (course of conduct), the 
value of the (property) (services) involved for the purpose of determining value is 
the aggregate value of all (property) (services) involved in the series of offenses. It 
is not necessary to allege and prove each offense in the series. Rather, it is sufficient 
to allege and prove that the defendant, within a given span of time, committed one 
or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(2). 


The Committee believes this instruction is limited to offenses involving an 
elderly person or disabled adult and the violation of R.C. 1716.14(A)(1) (Decep- 
tive practice or act to solicit contributions for charitable organization), 2913.02 
(Theft), 2913.03 (Unauthorized use of vehicle), 2913.04 (Unauthorized use of 
property), 2913.21(B)(1) or (B)(2) (Misuse of credit card), 2913.31 (Forgery), and 
2913.43 (Securing writings by deception). State v. Phillips, 12th Dist. No. 
CA2009-03-001, 2010-Ohio-2711. 


(or) 


(F) MEDICAID FRAUD, WORKERS’ COMPENSATION FRAUD, OR THEFT 
IN OFFICE. If you find beyond a reasonable doubt the defendant committed two or 
more offenses in the defendant's same (employment) (capacity) (relationship) to 
(insert name of other person or entity), the value of the (property) (services) 
involved for the purpose of determining value is the aggregate value of all 
(property) (services) involved in the series of offenses. It is not necessary to allege 
and prove each offense in the series. Rather, it is sufficient to allege and prove that 
the defendant, within a given span of time, committed two or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(3). 


This instruction is limited to R.C. 2913.40 (Medicaid fraud), 2913.48 (Workers’ 
Compensation fraud), or 2921.41 (Theft in office). 


(Rel. 148 1CRI-4/2014 ~Pub.4346) 


iy 


a) 


132.9 VERDICTS CR 425.23 


¢ 5. SPECIAL PROPERTY: SAMPLE VERDICT FORM. 


COMMENT 
For theft and receiving stolen property, a violation is a felony of the fifth degree 
if the property involved was any of the items listed in R.C. 2913.71. For other 
offenses, a finding of specific types of property may be required by the statute 
defining the offense and the allegations of the indictment. 


We, the jury, having found the defendant guilty of (theft) (receiving stolen property) 
€ (describe the offense), further find beyond a reasonable doubt that the property 
involved (*) ___ Cass (credit card) (printed form of [check][negotiable 
instrument]) (motor vehicle identification license plate) (temporary license placard) 
(windshield sticker) (blank form for motor vehicle [certificate of title][ manufacturer’ s 
or importer’s certificate]) (blank form for driver’s license) (describe other special 
property). 
(*) Insert in ink: “Was” or “Was not” 
6. DEFINITIONS. 
(A) ATTEMPT. OJI-CR 523.02. 
(Bp eeeoONSUI RE Ost Reo2o. 1 
© (@meGON PEG y st JI-CR 523,03: 


(D) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the offenses the defendant committed. The factual link can be 
one of time, location, means, (describe other factual link[s]), or similar motivation 
on the defendant’s part for his/her/its crimes. All of the circumstances of the 
offenses must be taken into account, and there must be some connection, common 
(scheme) (plan), pattern, or psychological thread that ties the offenses together. 


COMMENT 
& Drawn from State v. Hand, 107 Ohio St.3d 378, 2006-Ohio-18; State v. Sapp, 
105 Ohio St. 3d 104, 2004-Ohio-7008. 


(E) DEFRAUD. “Defraud” means to knowingly obtain, by deception, some 
benefit for oneself or another, or to knowingly cause, by deception, some detriment 
to another. 


COMMENT 
Be C290 1.0 | 
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(hye CREDIT CARD IR G29 lap 


(G) PRINTED CHECK OR OTHER NEGOTIABLE INSTRUMENT. Printed 
form of check or other negotiable instrament means a printed form that on its face 
identifies the drawer or maker for whose use it is designed or identifies the account 
on which it is to be drawn and that has not been executed by the drawer or maker 
or on which the amount is blank. 


COMMENT 
Drawn from R.C. 2913.71(B). 


(HW) MOTOR VEHICLE IDENTIFICATION LICENSE PLATE. R.C. 4503.22. 


COMMENT 


A license plate validation sticker is not a license plate within the scope of R.C. 
2913.71 to support a felony conviction. State v. Bennett, 185 Ohio App.3d 54, 
2009-Ohio-6092. 


Wd). TEMPORARY. LICENSE.PLACARD, OR IWINDSHIFED SICKER. Ric. 
4503.182. 


(ev CERTIFICATE OF TITLE FORM. RC? 4503.07. 


(K) MANUFACURER’S OR IMPORTER’S CERTIFICATE FORM. “Manufac- 
turer’s or importer’s certificate” means a certificate of proof of ownership of a motor 
vehicle when a certificate of title has not been previously issued in this state. 


COMMENT 
Drawn from R.C. 4505.05, 4505.06. 


(L) BLANK DRIVER’S LICENSE FORM. R.C. 4507.01, 4507.13. 


CR 425.23 Value and special property (offenses committed on and after 7/1/ 
13) [Rev. 1/9/16] 


COMMENT 
For treatment of other special findings, see OJI-CR 425.25. 
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1. VALUE. If your verdict is guilty, you will find beyond a reasonable doubt the 
value of the ([property] [services]) ([stolen] [destroyed] [involved]) at the time of the 
offense and report your finding in your verdict. It is not necessary to find and return 
the exact value, and it is sufficient that the finding of the value of the (property) 
(services) is expressed as a monetary range set out in the accompanying verdict form. 


COMMENT 
Drawn from R.C. 2913.61(A). 


2. NOT GUILTY. If your verdict is not guilty, you will not decide any values. 
VALUE DEFINED. 


ws) 


COMMENT 

The court shall instruct the jury on the criteria to use in determining “value” for 
specific items of property listed in R.C. 2913.61 for theft offenses and in R.C. 
2909.11 for arson and vandalism. 

The amount of the value differs based upon specific offenses and specific 
findings for those offenses. For example, the degree of felony will change for the 
same amount of value if the victim is an elderly person or disabled adult. R.C. 
Pie elie 914 035k Co79015 Ot 29013 21 RC) 2913-315 Geol seh. 
R.C, 2913.43, and R.C. 2913.49. Note that in some instances value may be an 
essential element of the offense; for example, for vandalism of business property 
under R.C. 2909.05(B)(1)(a), a value of $1,000 or more is an essential element of 
the offense, the absence of which requires a verdict of not guilty. 


4. AGGREGATE VALUE (ADDITIONAL). 


COMMENT 


Aggregation of value is applicable only when a series of offenses is charged as 
a single charge in the indictment or complaint. 


(Use appropriate alternative) 


(A) SINGLE OFFENSE. If you find beyond a reasonable doubt that more than one 
item of (property) (services) 1s involved in the offense, the value of the (property) 
(services) involved for the purpose of determining value is the aggregate value of all 
(property) (services) involved in the offense. 
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COMMENT 
Drawn from R.C. 2913.61(B). The Committee believes R.C. 2913.61(B), 
permitting aggregation of value in offenses, applies to (1) theft offenses as defined 


in R.C. 2913.01 and (2) offenses involving an elderly person or disabled adult and 
the violation of R.C. 1716.14(A)(1). 


(or) 

(B) SERIES OF OFFENSES WITH SINGLE VICTIM IN VIOLATION OF R.C. 
2913.02. If you find beyond a reasonable doubt that the defendant committed a 
series of (describe offenses under R.C. 2913.02) offenses in the defendant’s same 
(employment) (capacity) (relationship) to (insert name of other person or entity), the 
value of the (property) (services) involved for the purpose of determining value is 
the aggregate value of all (property) (services) involved in the series of offenses. It 
is not necessary to allege and prove each offense in the series. Rather, it is sufficient 
to allege and prove that the defendant, within a given span of time, committed one 
or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(1). 


(or) 

(C) SERIES OF OFFENSES WITH SINGLE VICTIM WHO IS A PERSON OF 
A PROTECTED CLASS. If you find beyond a reasonable doubt that the defendant 
(committed) (attempted to commit) (conspired to commit) (acted in complicity to 
commit) a series of offenses against a/an (elderly person) (disabled adult) (active 
duty service member) (spouse of an active duty service member) (person in a 
protected class) in the defendant’s same (employment) (capacity) (relationship) to 
(insert name of other person or entity), the value of the (property) (services) 
involved for the purpose of determining value is the aggregate value of all 
(property) (services) involved in the series of offenses. It is not necessary to allege 
and prove each offense in the series. Rather, it is sufficient to allege and prove that 
the defendant, within a given span of time, committed one or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(1). 
This instruction applies to offenses involving an elderly person or disabled adult 
and the violation of R.C. 1716.14(A)(1) (Deceptive practice or act to solicit 


contributions for charitable organization), R.C. 2913.03 (Unauthorized use of 
vehicle), R.C. 2913.04 (Unauthorized use of property), R.C. 2913.21(B)(1) or 
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(B)(2) (Misuse of credit card), and R.C. 2913.31 (Forgery). 


This instruction also applies to offenses involving a person in a protected class 
and the violation of R.C. 2913.02 (Theft) and R.C. 2913.43 (Securing writings by 
deception). For the definition of a person in a protected class, see OJI-CR 513.02. 


(or) 

(D) SERIES OF OFFENSES WITH MULTIPLE VICTIMS IN VIOLATION OF 
R.C. 2913.02. If you find beyond a reasonable doubt that the defendant committed 
a series of (describe offenses under R.C. 2913.02) involving a common course of 
conduct to defraud multiple victims, the value of the (property) (services) involved 
for the purpose of determining value is the aggregate value of all (property) 
(services) involved in the series of offenses. It is not necessary to allege and prove 
each offense in the series. Rather, it is sufficient to allege and prove that the 
defendant, within a given span of time, committed one or more theft offenses that 
involved a common course of conduct to defraud multiple victims. 


COMMENT 


Drawn from R.C. 2913.61(C)(2). This instruction is limited to theft offenses in 
violation of R.C. 2913.02 when there is a common course of conduct to defraud 
multiple victims. State v. Phillips, 12th Dist. Clinton No. CA2009-03-001, 
2010-Ohio-2711. 


(or) 


(2) SERIES OF OFEENSES INVOLVING A PERSON IN A PROTECTD 
CLASS. If you find beyond a reasonable doubt that the defendant (committed) 
(attempted to commit) (conspired to commit) (acted in complicity to commit) a 
series of offenses against one or more victims, involving a victim who js a/an 
(elderly person) (disabled adult) (active duty service member) (spouse of an active 
duty service member) (person in a protected class) pursuant to a (scheme) (course 
of conduct), the value of the (property) (services) involved for the purpose of 
determining value is the aggregate value of all (property) (services) involved in the 
series of offenses. It is not necessary to allege and prove each offense in the series. 
Rather, it is sufficient to allege and prove that the defendant, within a given span of 
time, committed one or more offenses. 





COMMENT 


Dia ie thou. Gee ice a sigic ye ius, Zine Dist, Clinton No: 
CA2009-03-001, 2010-Ohio-2711. 


This instruction applies to offenses involving an elderly person or disabled adult 
and the violation of R.C. 1716.14(A)(1) (Deceptive practice or act to solicit 
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contributions for charitable organization), R.C. 2913.03 (Unauthorized use of 
vehicle), R.C. 2913.04 (Unauthorized use of property), R.C. 2913.21(B)(1) or 
(B)(2) (Misuse of credit card), and R.C. 2913.31 (Forgery). 

This instruction also applies to offenses involving a person in a protected class 
and the violation of R.C. 2913.02 (Theft) and R.C. 2913.43 (Securing writings by 
deception). For the definition of a person in a protected class, see OJI-CR 513.02. 


(or) 

(F) MEDICAID FRAUD, WORKERS’ COMPENSATION FRAUD, OR THEFT 
IN OFFICE. If you find beyond a reasonable doubt that the defendant committed 
two or more offenses in the defendant’s same (employment) (capacity) 
(relationship) to (insert name of other person or entity), the value of the (property) 
(services) involved for the purpose of determining value is the aggregate value of all 
(property) (services) involved in the series of offenses. It is not necessary to allege 
and prove each offense in the series. Rather, it is sufficient to allege and prove that 
the defendant, within a given span of time, committed two or more offenses. 


COMMENT 
Drawn from R.C. 2913.61(C)(3). 


This instruction is limited to R.C. 2913.40 (Medicaid fraud), R.C. 2913.48 
(Workers’ Compensation fraud), and R.C. 2921.41 (Theft in office). 


5.. SPECIAL PROPERTY: SAMPLE VERDICT FORM: 


COMMENT 
For theft and receiving stolen property, a violation is a felony of the fifth degree 
if the property involved was any of the items listed in R.C. 2913.71. For other 
offenses, a finding of specific types of property may be required by the statute 
defining the offense and the allegations of the indictment. 


We, the jury, having found the defendant guilty of (theft) (receiving stolen property) 
(describe offense), further find beyond a reasonable doubt that the property involved 
(i) a (credit card) (printed form of a [check][negotiable instrument]) 
(motor vehicle identification license plate) (temporary license placard) (windshield 
sticker) (blank form for motor vehicle [certificate of title][manufacturer’s or importer’ s 
certificate]) (blank form for driver’s license) (special purpose article or articles) (bulk 
merchandise container or containers) (describe other special property). 


(*) Insert in ink: “Was” or “Was not” 


6. DEFINITIONS. 
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A) ee ATTEMP RcON-GRi523:02: 
(B) CONSPIRE, OJI-CR 323.01. 
(C) COMPLICITY. OJI-CR 523.03. 


(D) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the offenses the defendant committed. The factual link can be 
one of time, location, means, (describe other factual link[s]), or similar motivation 
on the defendant’s part for his/her/its crimes. All of the circumstances of the 
offenses must be taken into account, and there must be some connection, common 
(scheme) (plan), pattern, or psychological thread that ties the offenses together. 


COMMENT 


Drawn from State v. Hand, 107 Ohio St.3d 378, 2006-Ohio-18; State v. Sapp, 
105 Ohio St.3d 104, 2004-Ohio-7008. 


(E) DEFRAUD. “Defraud” means to knowingly obtain, by deception, some 
benefit for oneself or another, or to knowingly cause, by deception, some detriment 
to another. 


COMMENT 
R.C. 2901.01. 


(fF) CREDELR GARDER.Ga2913.01, 


(G) PRINTED CHECK OR OTHER NEGOTIABLE INSTRUMENT. “Printed 
form of check or other negotiable instrument” means a printed form that on its face 
identifies the drawer or maker for whose use it 1s designed or identifies the account 
on which it is to be drawn and that has not been executed by the drawer or maker 
or on which the amount is blank. 


COMMENT 
Drawn from R.C. 2913.71(B). 


(H) @MOTOR VEHICLE IDENTIFICATION LICENSE PEATE? R-€2 4503.22. 


COMMENT 


A license plate validation sticker is not a license plate within the scope of R.C. 
2913.71 to support a felony conviction. State v. Bennett, 185 Ohio App.3d 54, 
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2009-Ohi0-6092. 


(I) TEMPORARY LICENSE PLACARD OR WINDSHIELD STICKER. R.C. 
4503.182. 


I eh OE tle gt Brad Bs ath 0 lig lb bed wad nL Gd old eed 3 tin 4-0 0 6 y= 
(K) MANUFACURER’S OR IMPORTER’S CERTIFICATE FORM. “Manufac- 


turer's or importer’s certificate” means a certificate of proof of ownership of a motor 


vehicle when a certificate of title has not been previously issued in this state. 


COMMENT 
Drawn from R.C. 4505.05 and R.C. 4505.06. 


(CL) “BLANK DRIVER’S LICENSE PORM? RC) 450701, R-C34507 13. 
(M) SPECIAL PURPOSE ARTICLE(S). R.C. 4737.04. 
(N) BULK MERCHANDISE CONTAINER(S). R.C. 4737.012. 


CR 425.25 Other special findings /Rev. 5/7/16] 


1. DEFINITION. If you find the defendant guilty of (msert offense), it is your duty 
to deliberate further and to decide (insert additional finding[s]). If you find the 
defendant not guilty of (insert offense), you will not consider the (insert additional 


finding[s]). 


COMMENT 


Special findings may raise the degree of the offense or enhance the penalty, or 
they may reduce the degree of the offense or the penalty. See the introductory 
COMMENT at OJI-CR 425.15. Whether a special finding is necessary is 
determined from an examination of the specific criminal statute and the averments 
of the charging document. 


A single verdict form that contains an additional finding about the existence or 
non-existence of the additional element is one method of submission. Such a 
verdict provides a blank space in each of two sentences or paragraphs in which the 
jury enters its findings. The first sentence or paragraph provides for a statement 
that the defendant “is” or “is not” guilty of the offense. The second sentence or 
paragraph contains a statement that the additional element “was” or “was not” 
present, and the jury is instructed either to write in the appropriate word or words 
or to strike those that do not express their findings. 


2. SAMPLE VERDICT FORM. 
We, the jury, find the defendant guilty of (describe the offense), and we do further find 
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that the state proved beyond a reasonable doubt (describe the additional element[s], 
the existence of which raises the degree of the offense, using statutory language, and 
giving the jury all alternative verdicts available under the indictment and_ the 
evidence). 


CR 425.27 Specifications of aggravating circumstances R.C. 2929.03, 2929.04 
(provisional) 


COMMENT 

The jury shall be instructed on its duties in regard to specifications. A 
specification shall be proved beyond a reasonable doubt, but such instruction shall 
not mention the penalty which may bethe consequence of the jury verdict. R.C. 
2999 0303.) 

The aggravating circumstance of prior conviction—R.C. 2929.01(A)(5), may, at 
the defendant’s option be decided by the court at the sentencing hearing. R.C. 
Boe OZ 2A) 


1. If you find the defendant guilty of aggravated murder, (and also find that he was 18 
years old or older at the time the offense was committed) it is your duty to deliberate 
further and decide an additional factual question (which we call a specification), that 
is, whether the State has proved beyond a reasonable doubt that the defendant is guilty 
Op EGS OR RA ae eo 8 Re eee ea 


COMMENT 


Use the appropriate alternative as charged in the indictment; see verdict on 
specification, infra. 


The parenthetical phrase as to age must be inserted if the defendant raises the 
imation of agceatsrialnk ©2929,023) 


2. If you find the defendant not guilty of aggravated murder, you will not consider or 
decide this separate question. 


3. Your finding or verdict on this additional question will be expressed by a verdict of 
guilty or not guilty on this separate question. Guilt on this additional question must be 
proved beyond a reasonable doubt. 


4. The form you will receive on this additional question reads as follows: 
VERDICT ON SPECIFICATION—R.C, 2929.04 
WV cmiicaULY pun Celidtatherelcndantals Gaur: e anne. of 
*Insert in ink: Guilty beyond a reasonable doubt, or Not Guilty. 


CRATE RU VIRVES ASSES Ao te (OCG) picid Ce ane ee) co a ge Ae fara eee ane on er 
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(A)(2) committing the offense for hire. Ys 


(A)(3) committing the offense for the purpose of escaping (detection) 
(apprehension) (trial) (punishment) for another offense committed by the defendant. 


(A)(4) committing the offense when the defendant was a prisoner in a (describe 
detention facility). 


(A)(5)(a) having been convicted of a prior offense, an essential element of which 
was the purposeful (killing) (attempt to kill) another 


(or) 
(b) conduct involving the purposeful (killing) (attempt to kill) two or more persons 
by the defendant. Ws 
(A)(6) ausine therdeathio& Gs sat Be ase , a peace officer, when the defendant 


[Next Page is 135] 


&s 


7) 
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(knew) (had reasonable cause to know) was a peace officer, and 


(a) The peace officer was engaged in his duties at the time of the commission of the 
offense 


(Or) 


(b) the defendant’s specific purpose was to kill a peace officer. 


COMMENT 
Since there are two aggravating circumstances in both (A)(5) and (A)(6), the 
committee made subdivisions (a) and (b). Though many of the words found in 
the specifications have already been defined or need no definition, it may be 
necessary to define some words in the specification, such as peace officer (R.C. 
PPG RUE OE 


(A)(7) committing the offense while he was (committing) (attempting to commit) 
(fleeing immediately after committing or attempting to commit) (specify which of 
five crimes) and (was the principal offender in the aggravated murder) (committed 
the aggravated murder with prior calculation and design). 


COMMENT 
See Comment under OJI-CR 503.01(A) § 9. 


(A)(8) the aggravated murder of a witness who was purposely killed (to prevent) 
(in retaliation for) his testimony in any criminal proceeding. 


COMMENT 


Specifications must be modified to the facts alleged in the indictment. 
Submission on separate pages for separate signatures is recommended. 


(A)(8) does not reach the witness to the felony which constitutes the basis of 
the felony-murder charge under R.C. 2903.01(B). 
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CR 425.29 Sexually violent predator R.C. 2971.02 (offenses committed on and 
after 1/1/97) [Rey. 9-13-03] 


COMMENT 

When the indictment or information charging the defendant with a sexually 
violent offense as defined in R.C. 2971.01 (G) also contains a specification, 
pursuant to R.C. 2941.148, that the defendant is a sexually violent predator, then 
upon a determination of guilt with respect to both the sexually violent offense ¢ J 
and the sexually violent predator specification, the Court shall impose enhanced 
sentencing requirements as provided for in R.C. 2971.03. 

Pursuant to R.C. 2971.02 the defendant has the option of having either the 
Court or the jury determine if he/she is a sexually violent predator. If the 
defendant does not elect to have the Court determine the R.C. 2941.148 
specification, the defendant shall be tried before the jury on the sexually violent 
offense and if found guilty shall then be tried before the jury on the sexually 
violent predator specification. 

The Committee believes the trial judge must give prefatory and closing 
instructions which include instructions on presumption of innocence, burden of : 
proof, credibility of witnesses, proof beyond a reasonable doubt and any other € ¢ 
necessary and proper instructions. 

The sexually violent predator specification only applies to sexually violent 
offenses committed on and after 1/1/97. 


1. Members of the jury, you have found the defendant guilty of (describe sexually 
violent offense). You will now decide whether the defendant is guilty of being a 
sexually violent predator. Before you can find the defendant guilty you must find 
beyond a reasonable doubt that the defendant is likely to engage in the future in (a) 
sexually violent offense(s). é ¥ 


2. SEXUALLY VIOLENT OFFENSE. 


COMMENT 


The Committee believes that the jury must be instructed on the elements of 
all the sexually violent offenses in which the evidence indicates the defendant is 
likely to engage in the future. See also R.C. 2971.01 (B), (J), CS), and (LC). 


3. FACTORS. Any of the following factors may be considered as evidence tending 
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¢ to indicate that there is a likelihood that the defendant will engage in the future in one 
or more sexually violent offenses 


(Use appropriate alternative[s]) 
(A) the defendant has been convicted two or more times, in separate criminal actions, 
of a sexually oriented offense. 
COMMENT 


Convictions that result from or are connected with the same act or result from 
offenses committed at the same time are one conviction, and a conviction set aside 
pursuant to law is not a conviction. R.C. 2971.01 (H) (2) (a). 


(or) 
(B) the defendant has a documented history from childhood into the juvenile 
developmental years that exhibits sexually deviant behavior. 

(or) 
(C) available (information) (evidence) suggests that the defendant chronically 
commits offenses with a sexual motivation. 

(or) 

© (D) the defendant has committed one or more offenses in which he/she tortured or 

engaged in ritualistic acts with one or more victims. 

(or) 
(E) the defendant committed one or more offenses in which one or more of the 
victims were physically harmed to the degree that the particular victim’s life was in 
jeopardy. 

(or) 


(F) (describe any other relevant evidence). 


COMMENT 
1 Drawn from R.C. 2971.01 (H) (2). 


The Committee believes that instructions should only be given on those factors 
supported by the evidence. 


fers WA LY ORIEN LED OEFENSE. Ro 2950.01 (1D). 
5. CONCLUSION. OJI-CR 425.01 


CR 425.31 Sexual motivation specification R.C. 2971.01 (offenses committed 
on and after 1/1/97) [Rey. 1/11/14] 


w 1. GENERAL. If your verdict is guilty, you will separately decide whether the State 
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proved beyond a reasonable doubt that the defendant committed (insert name of the 
designated homicide, assault, or kidnapping offense) with a sexual motivation. If your 
verdict is not guilty, you will not decide this issue. 


2. SEXUAL MOTIVATION. “Sexual motivation” means a purpose to gratify sexual 


needs or desires of the defendant. 
5.  PURROSEVOJLEGRt4 14 O01 RG 200 
CR 425.33 Verdict [Rev. 3/7/20] 


1. You will have with you in the jury room the following verdict form(s): (read and 
explain the verdict forms that will be submitted to the jury). 


2. When you have reached a verdict, you will complete the form(s) that correspond(s) 
to your decision and sign the verdict form(s) in ink. 


COMMENT 


The number of jurors required to return a verdict appears in the closing remarks. 
OJI-CR 425.43. 


Use of a simple verdict form shown below creates no inference in its presentation 
and eliminates the use of more than one form of verdict. 


(A) SINGLE VERDICT FORM. 


We, the jury, find the defendant, (insert name of the defendant), (*) of (insert name 
of the offense). 


(*) Insert in ink: “guilty” or “not guilty” 


COMMENT 


When the presence of one or more additional elements makes the offense one of 
a more serious degree, the verdict must either state the degree of the offense or 
contain a finding that an aggravating element exists to justify convicting the 
defendant of a greater degree of the criminal offense. In the absence of such a 
finding, a simple verdict of guilty 1s of the least degree of the offense charged. 


See State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256; R.C. 2945.75(A)(2). 


(By LESSER INCLUDED: OFFENSE, 
(1) GREATER OFFENSE. We, the jury, find the defendant, (insert name of the 
defendant), (*) “8G SOL (insert naineOjaiienoense): 
(*) Insert in ink: “guilty” or “not guilty” 
(2) LESSER INCLUDED OFFENSE. We, the jury, find the defendant, (insert 


name of the defendant), (*) _____———-«soof's (insert name of lesser included 
offense), a lesser included offense of (insert name of greater offense). 
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¢ (*) Insert in ink: “guilty” or “not guilty.” 


COMMENT 
See OJI-CR 425.09 and OJI-CR 425.11 for charges on lesser included offenses. 


(C) INFERIOR DEGREE OFFENSE. 
(1) GREATER OFPRENSE. 


(a) We, the jury, find the defendant, (insert name of the defendant), guilty of 
(aggravated murder) (murder) (felonious assault). 


€@ (b) We, the jury, find the defendant, (insert name of the defendant), not guilty 
of (aggravated murder) (murder) (felonious assault). 


(2) INFERIOR DEGREE OFFENSE. We, the jury, find the defendant, (insert 
name of the defendant), guilty of the inferior degree offense of (voluntary 
manslaughter) (aggravated assault). 


COMMENT 


See instruction on inferior degree offense in OJI-CR 503.01, OJI-CR 503.02, and 
OJI-CR 503.11(A). 


& CR 425.35 Common closing remarks /Reyv. 2/1/20] 


1. The court has instructed you on all the law necessary for your deliberations. I will 
now instruct you on how to conduct your deliberations and prepare the verdict forms. 


2. JUST VERDICT. You must not be influenced by any consideration of sympathy or 
prejudice. It is your duty to carefully weigh the evidence, to decide the disputed 
questions of fact, to apply the instructions of the law to your findings, and to render 
your verdict accordingly. Your duty as jurors is to arrive at a just verdict. Consider all 
of the evidence and make your finding with intelligence and impartiality, and without 
bias, sympathy, or prejudice, so that the State of Ohio and the defendant(s) will feel that 
their case was fairly and impartially tried. If, during the course of the trial, the Court 

®& said or did anything that you consider an indication of the Court’s view of the facts, you 
are instructed to disregard it. 


3. JUDGE ASKING QUESTIONS (OPTIONAL). During trial, | asked some questions. 
You should not interpret any question by me as an indication of my opinion of the 
evidence, the facts, or the credibility of a witness. The fact that I asked a question does 
not mean the question was more important than any question asked by (an attorney) (a 


party). 
COMMENT 
Evid.R. 611, 614. 
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4. MAY REQUEST INSTRUCTIONS. It may be difficult to remember all the 
instructions that I have given you. If during your deliberations you cannot remember or 
are in doubt about a portion of the instructions, you may request such information. The 
foreperson must put your question in writing, indicating specifically what is requested. 
You must deliver such communication to the bailiff. 


5. PUNISHMENT (NON-DEATH PENALTY). You may not discuss or consider the 
subject of punishment. Your duty is confined to deciding the guilt or innocence of the 
defendant. In the event that you make a finding of guilty, the duty to decide punishment 
is placed by law upon this Court. 


6. PUNISHMENT (DEATH PENALTY-TRIAL PHASE). You may not discuss or 
consider the subject of punishment. 


COMMENT 


This instruction must not be used in the sentencing phase of a death penalty case. 


CR 425.37 Conduct while deliberating /Rev. 12-11-10] 


1. Your initial conduct upon commencing deliberations is important. It is not wise to 
express immediately a determination or to insist upon a certain verdict. Having so 
expressed yourself, your sense of pride may be aroused, and you may hesitate to give 
up your position even if shown that it is not correct. 


2. Consult with one another in the jury room, and deliberate with a view to reaching an 
agreement if you can do so without disturbing your individual judgment. Each of you 
must decide this case for yourself. You should do so, however, only after a discussion 
of the case with the other jurors. Do not hesitate to change an opinion if convinced that 
it is wrong. You should not surrender your considered opinion concerning the weight 
of the evidence, however, in order to be congenial or to reach a verdict solely because 
of the opinion of other jurors. 


COMMENT 
Similar language was approved in State v. Swanson (1967), 9 Ohio App.2d 60. 


3. CONDUCT OF JURORS-ALTERNATE SHORT FORM. You should confer with 
each other in your deliberations and give careful consideration to the views expressed 
by each juror. 

(Text continued on page 141) 


(Rel.20S2—10/2020 Pub.4346) 


141 VERDICTS CR 425.41 


CR 425.39 Alternate juror /Rev. 10-11-08] 


1. A juror selected as an alternate is not permitted to participate in the jury’s 
deliberations unless one of the other jurors is unable to complete his/her service due 
to illness or other misfortune. (The alternate juror(s) will be permitted to leave the 
courthouse and will be contacted by the bailiff if needed.) (The alternate juror(s) will 
remain in the courthouse under the supervision of the bailiff, but will not accompany 
the jury to the jury room or participate in deliberations unless directed by the court.) 
The alternate juror(s) continue(s) to be part of the jury panel while the jury is 
deliberating until the jury has reached a verdict. The alternate juror(s) cannot discuss 
the case with anyone or disclose to anyone how you/they would have voted. After the 
jury has returned its verdict and the verdict is announced in open court, the alternate 
juror(s) will be contacted and released from all restrictions. 


COMMENT 
The Committee believes that this instruction only applies in a non-capital case. 


2. Juror (insert name or number of juror) has been replaced by Alternate Juror (insert 
name or number of alternate juror). Ladies and Gentlemen, you must start your 
deliberations (anew) (all over again). 


COMMENT 
Drawn from Crim.R. 24(G)(1). 


CR 425.41 Juror’s rights and service 


1. On behalf of the public and the parties the court expresses appreciation for your 
services in performing this important public function. 


2. After your verdict is returned (when your jury services are completed) you may 
discuss this case with anyone but you are not required to do so. Whether you discuss 
this case with counsel, (the press) or anyone else after you are discharged is a matter 
of your own free choice. 


COMMENT 


This instruction may be given after the verdict is returned. Some judges prefer 
to thank the jury before the verdict is announced to avoid any implication of the 
court’s opinion on the result. Jurors are not required to submit to an informal 
post-trial examination by counsel or by the press. Juror’s rights after discharge, 
OJI-CR 429.13. 
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CR 425.43 Final remarks /Rev. 8-19-09] 


1. The court will place in your possession (the exhibits and) the verdict forms. The 
foreperson will retain possession of these records, including the verdict, and return 
them to the courtroom. The foreperson will see that your discussions are orderly and 
that each juror has the opportunity to discuss the case and to cast his or her vote; 
otherwise, the authority of the foreperson is the same as any other juror. Until your 
verdict is announced in open court, you are not to disclose to anyone else the status of 
your deliberations or the nature of your verdict. 


COMMENT 


The indictment should not be given to the jury though the court has discretion 
to permit the jury to take the indictment to the jury room. State v. Graven (1977), 
S2AODIOs Sr 2dali 2s 


2. Does counsel desire anything further at this time? 


COMMENT 
Crim.R. 30 is substantially the same as the civil rule. The regular use of this 
question in the instruction 1s recommended as the cue for the appropriate time at 
which to record objections out of the presence of the jury. Any delay at this 
moment in the trial should be kept to a minimum. This may become the most 
important part of your instruction and opportunity to make the objection should be 
given out of the hearing of the jury. 


3. After you retire, select a foreperson and whenever all (twelve) (eight)—I repeat, all 
(twelve) (eight)—jurors agree upon a verdict, you will sign the verdict in ink and 
advise the bailiff. You will then be returned to the courtroom. 


COMMENT 
Greet, SaGs0} 


4. At (insert time of day) o’clock, the bailiff will notify you to return to the courtroom. 
At that time it will be determined whether to continue deliberations or to recess until 
(insert time to reconvene). 

(Text continued on page 143) 
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Chapter CR 429 
DELIBERATIONS 


CR 429.01 Interrupting deliberations 

CR 429.03 Oath if sequestered 

CR 429.05 Questions by the jury /Rev. 8/6/14] 

CR 429.07 Additional instruction on matters of law 
CR 429.09 Possibility of a verdict [Rev. 8/15/18] 
CR 429.11 Discharging jury without agreement 
CR 429.13 Juror’s rights after discharge 


CR 429.01 Interrupting deliberations 


1. (Members of the jury:) Your deliberations have been interrupted because 


@ able: Fo: © Vs Siehehion ie oul 6 ie .ie ey ehience Sot te er et ie (02 2) Oe ee Oe nero fee eS eae Nee feo Wele « e © 0 6h © Ae “eo fet 1 eye ‘eo ‘eo © © © «6 ‘se ‘¢ 


2. The court cautions you that this is a delicate moment when comment concerning the 
case or the status of your deliberations is improper and may prejudice the rights of 
either party or require a new trial. 


3. SEPARATION DURING DELIBERATIONS. You will be permitted to separate 
for (unch) (overnight) and will return to the courtroom and resume your deliberations 
at o'clock. Before you leave, the foreman will deliver all exhibits and 
other papers to the (bailiff) (clerk) who will hold them until you return. 


4. During your absence remember that you are a member of a deliberating body. You 
may not investigate or attempt to obtain additional facts about this case. It would be 
improper if any of you attempted to do so. 


5. RECESS INSTRUCTIONS. OJI-CR 401.11. 

6. OATH IF SEQUESTERED. OJI-CR 429.03. 

7. QUESTIONS BY THE JURY. OJI-CR 429.05, OJI-CR 429.07. 

CR 429.03 Oath if sequestered 

lL. Yourdetiberationshave-béentinterruptedeso sth att vee mice: OU Ne Cee 
2. RECESS INSTRUCTIONS. OJI-CR 401.11, OJI-CR 429.01. 


3. Do not deliberate or discuss this case until you return to your jury room. During your 
absence you will be in the charge of the officers of the court to whom the clerk will now 
administelai bbe ea Oathixe sequired, ».by .destatute:, paishese. ac ofiieersiz pare 


Sn en a er oe ee ee oe 


4. OATH OF OFFICER IN CHARGE. You do solemnly swear that you will, to the 
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best of your ability, keep the persons sworn as jurors on this trial from separating from 
each other; that you will not suffer any communications to be made to them, or any of 
them, orally or otherwise, except by the order of this court or to ask them if they have 
agreed on their verdict until they shall be discharged; and that you will not, before they 
render their verdict, communicate to any person the state of their deliberations or the 
verdict they have agreed upon, so help you God. R.C. 2945.32. 


5. You will leave as a group and (return to the jury room to resume your deliberations) 
(return to the courtroom before resuming your deliberations). 


COMMENT 


In the absence of agreement and waiver by counsel the jury should return to the 
courtroom to be sure that all are present. Crim.R. 24(G) and R.C. 2945.33 present 
problems involving the definition of the word “‘adjournment.” Since no law change 
was intended by making the rule, since a differentiation was intended between 
misdemeanors and felonies, unless there is pretrial agreement to the contrary, 
adjournment means overnight and not recess or other separation. See State y. 
Williams (1974), 39 Ohio St.2d 20, 68 O.0.2d 12, 313 N.E.2d 859. 


CR 429.05 Questions by the jury /Rev. 8/6/14] 


1. JURY HAS A QUESTION. If during your deliberations you have a question it 
should be discussed in the privacy of your jury room. It should not reflect the status of 
your deliberations. It should be reduced to writing so that there will be no misunder- 
standing as to what you request. It should then be delivered to the bailiff who will 
submit it to the court. 


2. QUESTIONS AS TO THE LAW OR THE EVIDENCE. It may be difficult to 
remember all the evidence or the law. If you disagree as to the evidence or as to the law, 
the court may under certain circumstances furnish such information. Do not make a 
request at this moment. If, after you return to the jury room, you require such 
information, the foreman should reduce the request to writing, indicating specifically 
what you request. Such communication must be delivered to the bailiff who will submit 
it to the court. 


COMMENT 


There is no prescribed manner of handling questions from a deliberating jury 
regarding evidence. Furnishing information as to the evidence is discretionary with 
the court and should be given only if it can be accomplished fairly, completely and 
impartially. 27 Ohio Jurisprudence 3d (1993), Criminal Law, Section 1588. Counsel 
should be informed of any request and permitted to make arguments to the court on 
the record. 


Factual questions may sometimes be answered by a partial reading of the 
evidence on the subject, by playing a recording or video tape, if one was made, or 
by stipulation or agreement of counsel. 


3. UNDEFINED TERMS. Where a term has not been defined for you, you must give 
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that term its common and ordinary meaning. 


COMMENT 


If, during deliberations, the jury requests a definition of a term or word in the 
instructions that has not been defined, the trial judge and counsel should try to agree 
on a definition to provide to the jury. 


4. ADDITIONAL INSTRUCTION ON MATTERS OF LAW. See OJI-CR 429.07. 
CR 429.07 Additional instruction on matters of law 


|. At this point (following your request) I will give one further instruction. By giving 
it at this time, I do not emphasize it over other instructions. You will consider this and 
all other instructions that were given. With this understanding, I will give you this 
additional law as part of the general instructions of the court. 


2. INSTRUCTION OF LAW REPEATED. You have been returned to the courtroom 
because of your request for further instructions. The instructions previously given cover 
the matter contained in the request; however, it is difficult to remember all the 
instructions. Therefore I will repeat an instruction previously given. 


3. By repeating it, I do not emphasize it over any other part of the instructions. If this 
does not clarify the law for you, you may in writing request a further explanation. 


COMMENT 


With the repeal of R.C. 2315.06 and the adoption of Crim.R. 30, it appears that 
the court no longer has an obligation either by statute or criminal rule to instruct the 
jury further on matters of law after it has retired to deliberate. On the other hand, 
the court, in some cases, may wish to exercise its discretion and repeat or add 
instructions on law. 


CR 429.09 Possibility of a verdict /Rev. 8/15/18] 


1. 1am going to give you an instruction that courts in Ohio give in this situation. The 
process of discussion and deliberation in the jury room is necessarily slow and requires 
consideration and patience. The secrecy that surrounds your efforts prevents others, 
including the court, from knowing when your efforts will result in a verdict. If, after 
following this instruction, you are still unable to reach a verdict, please advise the court 
in writing. 


COMMENT 
Include portions of OJI-CR 425.37 or OJI-CR 429.05 2, if not previously given. 


2. VERDICT POSSIBLE—DEADLOCKED JURY. In a large proportion of cases, 
absolute certainty cannot be attained or expected. Although the verdict must reflect the 
verdict of each individual juror and not mere acquiescence in the conclusion of other 
jurors, each question submitted to you should be examined with proper regard and 
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deference to the opinions of others. It is desirable that the case be decided. You are 
selected in the same manner, and from the same source, as any future jury would be. 
There is no reason to believe the case will ever be submitted to a jury more capable, 
impartial, or intelligent than this one. Likewise, there is no reason to believe that more 
or clearer evidence will be produced by either side. It is your duty to decide the case, 
if you can conscientiously do so. You should listen to one another’s opinions with a 
disposition to be persuaded. Do not hesitate to reexamine your views and change your 
position if you are convinced it is erroneous. If there is disagreement, all jurors should 
reexamine their positions, given that a unanimous verdict has not been reached. Jurors 
for acquittal should consider whether their doubt is reasonable, considering that it is not 
shared by others, equally honest, who have heard the same evidence, with the same 
desire to arrive at the truth, and under the same oath. Likewise, jurors for conviction 
should ask themselves whether they might not reasonably doubt the correctness of a 
judgment not concurred in by all other jurors. 


COMMENT 


In place of the traditional Allen charge, the Supreme Court of Ohio has approved 
the foregoing supplemental instruction. State v. Howard, 42 Ohio St.3d 18 (1989). 
For alternative wording, see OJI-CV 319.07. 


3. VERDICT IMPOSSIBLE. It is conceivable that, after a reasonable length of time, 
honest differences of opinion on the evidence may prevent an agreement upon a verdict. 
When that condition exists, you may consider whether further deliberations will serve 
a useful purpose. If you decide that you cannot agree and that further deliberations will 
not serve a useful purpose, you may ask to be returned to the courtroom and report that 
fact to the court. If there is a possibility of reaching a verdict, you should continue your 
deliberations. 


COMMENT 


The traditional Allen charge (Allen v. United States, 164 U.S. 492 (1896)) is not 
a proper supplemental charge to be given to juries in Ohio which have become 
deadlocked on the question of conviction of acquittal. See State v. Howard, 42 Ohio 
Sykela GMD, 


4. It is customary for the court to inquire whether there is a possibility of reaching an 
agreement within a reasonable time. The court will, therefore, submit this question to 
the fore(man) (woman) with the instruction that the answer be either yes or no. Do not 
disclose any other information or indicate the status of your deliberations. 


5. Is there a possibility that after an additional period of time (today or tomorrow) you 
may reach an agreement? 


COMMENT 


If “Yes” return the jury to resume its deliberations. If “No” discharge the jury. 
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6. DISCHARGING JURY WITHOUT AGREEMENT. OJI-CR 429.11. 
CR 429.11 Discharging jury without agreement 


1. You have considered this case for a considerable length of time and reported to the 
court that you are unable to reach a verdict. The court accepts this conclusion and finds 
that there is no probability of the jury agreeing. R.C. 2945.36(B). 


2. The prosecutor is instructed to prepare and present an entry on this finding. 


COMMENT 


The entry must show the reason for discharge of the jury; R.C. 2945.36. Some 
recital of the length of the jury’s deliberation and a careful consideration by the 
court of a lack of probability of reaching agreement should be included in the entry. 


3. Thank you, members of the jury. You are now excused (and may return to the general 
jury room) (and will see the bailiff-clerk before you leave). 


COMMENT 


The jury may also be discharged because of sickness or corruption of a juror, 
accident or calamity, a juror is a witness in the case, or with consent of both parties. 
The reason for the discharge must appear in the journal. R.C. 2945.36. If discharged 
by consent, the defendant should be advised of his rights, understand that he may 
be tried again and required to personally express his approval. 


CR 429.13 Juror’s rights after discharge 


After you are discharged you may discuss your verdict and your deliberations with 
others but you are not required to do so. You must decide for yourself whether or not 
you will discuss such matters. In any event, you should be careful what you say. You 
should make no statement, verbal or in writing, unless you are sure that it is complete 
and correct. You should make no statement that you would not be willing to make, 
under oath, in the presence of the court, the other jurors, the litigants, and their 
respective counsel. 


If your statements are to the press, remember your name and your statement may appear 
in print, in which event you should be doubly cautious to be sure that your statement 
is absolutely correct, in whole and in part, because the press will only use the part that 
the reporter considers sufficiently newsworthy or challenging. 


As jurors, you have served as public officers of the court. When you are discharged and 
I leave the bench your services are completed and you have all the rights to privacy of 
private citizens. It is the lawyer’s duty to protect those rights and your desire not to talk 
about the case, if that is your decision. It is improper and unethical for a lawyer or 
anyone else to harass, entice or exert improper influence on you for the purpose of 
getting you to talk about the case. 


COMMENT 
The above appears in McBride, The Art of Instructing the Jury (1969), Section 
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Chapter CR 503 
HOMICIDE AND ASSAULT 


Aggravated murder: death penalty—trial phase R.C. 2903.01 [Rev. 2/9/19] 


Aggravated murder: death penalty—sentencing phase R.C. 2929.03(D), 2929.04 
[Rev. 8/6/14] 


Murder (offenses committed on and after 9/6/96 but before 6/30/98) 
Murder (offenses committed on and after 6/30/98) [Rev. 2-24-07] 
Voluntary manslaughter (offenses committed on and after 9/6/96) [Rev. 1/20/07] 


Involuntary manslaughter (offenses committed on and after 9/6/96 but before 
3/23/00) 


Involuntary manslaughter (offenses committed on and after 3/23/00) 
Reckless homicide 
Negligent homicide 


Aggravated vehicular homicide; vehicular homicide; vehicular manslaughter 
(offenses committed on or after 6/1/04) [Rev. 1-23-10] 


Aggravated vehicular assault; vehicular assault (offenses committed on or after 6/1/ 
04) (Rev. 1-23-10] 


Felonious assault (offenses committed on and after 9/6/96) but before 3/14/07) 
[Rev. 12-11-10] 


Felonious assault (offenses committed on and after 3/14/07) [Reyv. 12-11-10] 
Felonious assault (offenses committed on and after 3/23/00) /Rev. 12-11-10] 


Aggravated assault (offenses committed on and after 2/3/00 but before 3/14/07) [Rev. 
12-11-10] 


Aggravated assault (offenses committed on and after 3/14/07) [Rev. 12-11-10] 


Assault R.C. 2903.13 (offenses committed on and after 3/14/07 but before 3/22/13) 
[Rev. 5-4-13] 


Assault R.C. 2903.13 (offenses committed on and after 3/22/13) [Rev. 5-4-13] 
Negligent assault (offenses committed on and after 9/6/96) [Rev. 12-11-10] 
Permitting child abuse (offenses committed on and after 8/25/99) 

Failure to provide for functionally impaired person 

Aggravated menacing (offenses committed on and after 9/6/96) 


Menacing by stalking (offenses committed on and after 3/10/00 but before 1/1/08) 

[Rev. 3-29-08] 

Menacing by stalking R.C. 2903.211 (offenses committed on and after 1/1/08 but 

before 8/16/16) [Rev. 12/10/16] 

Menacing by stalking R.C. 2903.211 (offenses committed on and after 8/16/16) [Rev. 
149 
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12-10-16] X 


CR 503.22. Menacing (offenses committed on and after 9/6/96) 
CR 503.31 Hazing 


CR 503.34 Patient abuse; neglect (offenses committed on and after 7/1/96) [Rev. 10-11-08] 
5 


341 Patient endangerment R.C. 2903.341 (offenses committed on and after 1/30/04 but 
before 10/12/16) [Rev. 2/11/17] 


CR 503.341 Patient endangerment R.C. 2903.341 (offenses committed on and after 10/12/16) 
[Rev. 2/11/17] 


CR 503.35 Filing a false patient abuse or neglect complaint 


CR 503.01 Aggravated murder: death penalty—trial phase R.C. 2903.01 [Rey. 
2/9/19] ! 


COMMENT 

The Committee believes that the best practice is for the trial judge to provide each 
juror with an individual, written copy of the final instructions at the time of the oral 
delivery of the instructions so that the jurors can follow along while the judge reads 
the instructions. This more comprehensive practice covers additional styles of 
learning to assist auditory, visual, and tactile learners in understanding the 
instructions. The recommendation applies to final instructions delivered at each 
phase of any trial when the trial is divided into multiple phases. 


|. The defendant is charged with aggravated murder. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 

40 5 3m County, (other jurisdiction), Ohio, the 
defendant (was eighteen years of age or older and) 


COMMENT 


R.C. 2929.023 places the burdens of raising the matter of age, and of going 
forward with the evidence thereon, upon the defendant. Thereafter, the prosecution 
must prove that the defendant was eighteen years of age or older at the time of the Cc 
alleged commission of the offense. | 


(Use appropriate alternative[s/) 


(A) purposely, and with prior calculation and design, caused the (death of another) 
(unlawful termination of another’s pregnancy); 


(or) 


(B) purposely caused the (death of another) (unlawful termination of another’s 
pregnancy) while (committing) (attempting to commit) (fleeing immediately after 
[committing] [attempting to commit]) the offense(s) of (kidnapping) (rape) (aggra- 
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f vated arson) (arson) (aggravated robbery) (robbery) (aggravated burglary) (burglary) 
(trespass in a habitation with a person present or likely to be present) (terrorism) 
(escape); 


COMMENT 


Trespass in a habitation with a person present or likely to be present was added 
as a predicate offense in H.B. 86 effective 9/30/11. 


Where kidnapping is alleged as the underlying felony, there must be a separate 
animus, apart from murder, to constitute the offense of kidnapping. The test to be 
used is whether the restraint or movement of the victim is merely incidental to the 
é crime of murder or whether the kidnapping had a significance independent of the 
murder. A separate offense of kidnapping can occur if there is prolonged restraint, 
a secretive confinement, or substantial movement of the victim. See State v. 

Hartman, 93 Ohio St.3d 274, 2001-Ohio-1580. 


(or) 
(C) purposely caused the death of another who was under thirteen years of age at the 
time of the commission of the offense; 


€ COMMENT 
Subsection (C) applies to offenses committed on and after 8/6/97. 


(or) 


(D) purposely caused the death of another (while under) (having broken) detention 
imposed as a result of having (been found guilty of) (pleaded guilty to) (insert name 


of felony); 


4 COMMENT 
. Subsection (D) applies to offenses committed on and after 12/29/98. 


(or) 
(E) purposely caused the death of a law enforcement officer when the defendant 
knew or had reasonable cause to know that the victim was a law enforcement officer 
and when 


(Use appropriate alternative[s]) 


(1) the law enforcement officer, at the time of the commission of the offense, was 
8 engaged in his/her duties. 
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(2) it was the defendants specific purpose to kill a law enforcement officer. 


COMMENT 
Subsection (E) applies to offenses committed on and after 12/29/98. 


(or) 
(F) purposely caused the death of a (first responder) (military member) whom the 
defendant knew or had reasonable cause to know that the victim was a (first i 


responder) (military member) and when it was the defendant’s specific purpose to 
kill a (first responder) (military member). 


COMMENT 
Subsection (F) applies to offenses committed on and after 3/20/19. 


2) PURPOSE Y. 


COMMENT 


Use the following instructions in place of OJI-CR 417.01. State v. Wilson, 74 
Ohio St.3d 381, 1996-Ohio-103; State v. Carter, 72 Ohio St.3d 545, 1995-Ohio-104. 


(A) Purpose is an essential element of the offense of aggravated murder. 


(B) RESULT. A person acts purposely when it is his/her specific intention to 
cause a certain result. It must be established in this case that at the time in question 
there was present in the mind of the defendant a specific intention to (include 
applicable language from I[A]-[F] above). c 


COMMENT 
Drawn from R.C. 2901.22(A). 


(C) ADDITIONAL. Purpose is a decision of the mind to do an act with a 
conscious objective of producing a specific result. To do an act purposely is to do 
it intentionally and not accidentally. Purpose and intent mean the same thing. The 
purpose with which a person does an act is known only to himself/herself, unless 
he/she expresses it to others or indicates it by his/her conduct. 
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¢ (D) HOW DETERMINED. The purpose with which a person (does an act) 
(brings about a result) is determined from the manner in which it is done, the 
(means) (weapon) used and all the other facts and circumstances in evidence. 


COMMENT 
Drawn from State v. Huffman, 131 Ohio St. 27 (1936). 


An instruction that the law presumes the ordinary consequences of voluntary acts 
is unconstitutional and invalid if it states a conclusive presumption or if it shifts the 
burden of persuasion to the defendant. Sandstrom v. Montana, 442 U.S. 510 (1979). 


In a trial of aggravated murder while committing, attempting or fleeing after 
¢ committing the felonies listed in R.C. 2903.01(B), if the jury is instructed that the 
requisite intent to cause death may be inferred from the fact that defendant engaged 
in acommon design with others to commit the offense by force or violence, the jury 
must also be instructed that the inference is nonconclusive. State v. Coleman, 37 
Ohio St.3d 286 (1988), paragraph one of the syllabus. 


(E) DEADLY WEAPON. If a wound is inflicted upon a person with a deadly 
weapon in a manner calculated to destroy life, the purpose to cause the death may 
be, but is not required to be, inferred from the use of the weapon. The inference, 
if made, is not conclusive. 


COMMENT 
Drawn from State v. Stallings, 89 Ohio St.3d 280, 2000-Ohio-164. 


(F) MOTIVE. Proof of motive is not required. The presence or absence of 
motive is one of the circumstances bearing upon purpose. (Where an act is a crime, 
a good motive or purpose is not a defense.) 


« COMMENT 


Motive is the subjective inducement or reason that prompted the purpose. This 
instruction is unnecessary except when motive is argued to the jury. 


3. PRIOR CALCULATION AND DESIGN. Prior calculation and design means that 
the purpose to cause the (death) (unlawful termination of another’s pregnancy) was 
reached by a definite process of reasoning in advance of the homicide, which process 
of reasoning must have included a mental plan involving studied consideration of the 
method and the (means) (instrument) with which to cause the (death) (unlawful 
termination of another’s pregnancy). To (constitute) (be) prior calculation, there must 
& have been sufficient time and opportunity for the planning of an act of homicide, and 
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the circumstances surrounding the homicide must show a scheme designed to carry out 
the calculated decision to cause the death. No definite period of time must elapse and 
no particular amount of consideration must be given, but acting on the spur of the 
moment or after momentary consideration of the purpose to cause the death is not 
sufficient. 


COMMENT 


It is not possible to establish a bright line test that emphatically distinguishes 
between the presence or absence of prior calculation and design. State v. Goodwin, 
84 Ohio St.3d 331, 1999-Ohio-356, citing State v. Taylor, 78 Ohio St.3d 15, 
1997-Ohio-243. 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22 (B). 
5. REASONABLE CAUSE TO KNOW. 


COMMENT 
The instruction on “reasonable cause to know” should only be used in the very 
limited cases where the victim is a law enforcement officer, military member, or first 
responders. 


In deciding whether the defendant had reasonable cause to know that (insert name of 
[law enforcement officer] [first responder][military member]) was a (law enforcement 
officer) (first responder) (military member), you must put yourself in the position of this 
defendant with his/her knowledge, or lack of knowledge, and under the circumstances 
and conditions that surrounded him/her at that time. You must consider the conduct of 
the persons involved and decide if their acts and words and all the surrounding 
circumstances would have caused a person of ordinary prudence and care to know that 
(insert name of [law enforcement officer] [first responder] [military member]) was a 
(law enforcement officer) (first responder) (military member). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


6. CAUSATION. Cause is an essential element of the offense of aggravated murder. 
Cause is an act which directly produces the (death of another) (unlawful termination of 
another’s pregnancy), and without which it would not have occurred. 
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COMMENT 


The Committee believes that this definition is more appropriate in an aggravated 
murder case than that provided by OJI-CR 417.23, which connotes liability for the 
natural and foreseeable consequences of an act. This is not applicable to the facts 
presented at trial in an aggravated murder trial and this concept would violate the 
defendant’s constitutional rights by introducing a civil law concept of liability that 
effectively eliminates the States burden to prove the mens rea element of the 
underlying offenses. The Ohio Supreme Court has at least cautioned trial courts 
against using foreseeable consequences language in homicide cases. See e.g., State 
v. Getsy, 84 Ohio St.3d 180, 196, 1998-Ohio-533; State v. Burchfield, 66 Ohio St.3d 
DO 181998): 


7. WHILE. (“While committing or attempting to commit”) (“While fleeing immedi- 
ately after committing or attempting to commit”) means that the death must occur as 
part of acts leading up to, or occurring during or immediately after, the commission of 
(insert name of underlying felony) and that the death was directly associated with the 
(commission) (flight immediately after the commission) of (insert name of underlying 
felony). 


COMMENT 


The term “while” does not indicate that the killing must occur at the same instant 
as the [underlying felony], or that the killing must have been caused by [it], but, 
rather, indicates that the killing must be directly associated with the [underlying 
felony] as part of one continuous occurrence. State v. Biros, 78 Ohio St.3d 426, 
1997-Ohio-204; State v. Cooey, 46 Ohio St.3d 20 (1989), quoting State v. Cooper, 
372 (Qaey Sie Zeb ulheyo MEN ap 


Seen Vili OIG RI523 02 .2R Ca 2 oo a2. 
9. KIDNAPPING. OJI-CR 505.01; R.C. 2905.01. 


COMMENT 


The kidnapping of a child under the age of thirteen in violation of R.C. 2905.01 
by any means including deception, for the purpose of committing any felony or 
inflicting serious physical harm on the victim, is sufficient to satisfy the specifica- 
tion and aggravating circumstance of kidnapping for aggravated murder pursuant to 
R.C. 2903.01(B) and 2929.04(A)(7). State v. Morales, 32 Ohio St.3d 252 (1987), 
syllabus. 


i) 10. RAPE. OJI-CR 507.02; R.C. 2907.02. 
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AGGRAVATED ARSON. OJI-CR 509.02; R.C. 2909.02. 
ARSON. OJI-CR 509.03; R.C. 2909.03. 

AGGRAVATED ROBBERY. OJI-CR 511.01; R.C. 2911.01. 
RUBBERY. QI-CR D102 RC 251i 

AGGRAVATED BURGLARY. OJI-CR 511.11; R.C. 2911.11. 


COMMENT 


A spouse may be criminally liable for trespass and/or burglary in the dwelling of 
the other spouse who is exercising custody or control over that dwelling. R.C. 
3103.04 is inapplicable in criminal cases. State v. Lilly, 87 Ohio St.3d 97, 
1999-Ohio-251, paragraphs one and two of the syllabus; State v. O’Neal, 87 Ohio 
St.3d 402 (2000). 


BURGEARY2OJFER SEI 2RRUCA29 tit 12: 

TERRORISM. OJI-CR 509.24; R.C. 2909.24. 

BSC XEE- @JLCRS52 34h G ee Oe. 

DETENTION SR Ca2921-0 1: 

LAW ENFORCEMENT OFFICER. R.C. 2911.01. 
FIRSTORES CONDE Re he 20.0 

MILITARY MEMBER. R.C. 2903.01. 

SPECIFICATIONS OF AGGRAVATING CIRCUMSTANCES. 


COMMENT 


The jury shall be instructed on its duties in regard to specifications. A 
specification shall be proved beyond a reasonable doubt, but such instruction shall 
not mention the penalty which may be the consequence of the jury verdict. R.C. 
2929.03(B). 


The aggravating circumstance of prior conviction, R.C. 2929.01(A)(5), may, at 
the defendants option, be decided by the court at the sentencing hearing. R.C. 
2929.022(A). 


(A) If you find (insert name of defendant) guilty of aggravated murder, (and also find 
that he/she was eighteen years old or older at the time the offense was committed), 
it is your duty to deliberate further and decide whether the State has proved beyond 
a reasonable doubt that the defendant is guilty of (an) additional factual question(s) 
which (is) (are) called (a) specification(s). 


(Rel. 19S2CRI-8/2019  Pub.4346) 





LS] 


HOMICIDE AND ASSAULT CR 503.01 


COMMENT 
Specification instructions are required for each specification attached to a count 
of the indictment. See subsection (D) below. 


The parenthetical phrase as to age must be inserted if the defendant raises the 
matter of age at trial. R.C. 2929.023. 


(B) If you find the defendant not guilty of aggravated murder, you will not consider 
or decide (this) (these) separate question(s). 

(C) Your finding or verdict on (this) (these) additional question(s) will be expressed 
by a verdict of guilty or not guilty. Guilt must be proved beyond a reasonable doubt. 
(D) In Specification(s) (insert number[s]) attached to Count (insert number), you 
must decide whether the State proved beyond a reasonable doubt that 


(Use appropriate alternative[s]) 


(1) the aggravated murder was the assassination of (the President of the United 
States) (a person in line of succession to the presidency of the United States) (the 
[Governor] [Lieutenant Governor] of Ohio) (the [President-elect] [Vice President- 
elect] of the United States) (the [Governor-elect] [Lieutenant Governor-elect] of 
Ohio) (a candidate for [insert name of an office described in this division]); 


COMMENT 
Drawn from R.C. 2929.04(A)(1). 


(or) 


(2) the aggravated murder was committed for hire; 


COMMENT 
Drawn from R.C. 2929.04(A)(2). 


(or) 
(3) the aggravated murder was committed for the purpose of escaping (detection) 
(apprehension) (trial) (punishment) for another offense committed by the defen- 
dant 


COMMENT 
Drawn from R.C. 2929.04(A)(3). 
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(or) 


(4) the aggravated murder was committed while the defendant was a prisoner in 
a detention facility; 


COMMENT 
Drawn from R.C. 2929.04(A)(4) in effect prior to 12/29/98. 


Subsection (D)(4) of this instruction applies to offenses committed before 
12/29/98. 





(or) 


(5) the aggravated murder was committed while the defendant was (under 
detention) (at large after having broken detention); 


COMMENT 
Drawn from R.C. 2929.04(A)(4) in effect on and after 12/29/98. 


Subsection (D)(5) of this instruction applies to offenses committed on and after 
12/29/98. , on 


(or) 


(6) prior to the commission of this aggravated murder the defendant was convicted 
of (insert name of alleged offense, an essential element of which was the 
purposeful killing of or attempt to kill another); 


COMMENT 
Drawn from R.C. 2929.04(A)(5). 


The Committee believes that the judge must determine whether the prior 
conviction contained the essential element of purposeful killing or attempt to kill. 





The death penalty specification statute, R.C. 2929.04(A)(5), does not differentiate 
between prior murders committed by juveniles tried as adults and murders 
committed by adults. State v. Evans, 63 Ohio St.3d 231 (1992). 


A prior out of state conviction for second degree murder cannot be the basis for 
convicting a defendant of an R.C. 2929.04(A)(5) death specification if the other 
states law requires less than a purposeful mental state for conviction. State y. 
Johnson, 71 Ohio St.3d 332, 1994-Ohio-304. 


The offense of aggravated murder matures when the victim dies. Thus, in a repeat 
murder specification, it is at that time the defendant must already have been 
sentenced for a prior conviction of a purposeful killing in order for R.C. 
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2929.04(A)(5) to apply. State v. Carter, 64 Ohio St.3d 218, 1992-Ohio-127. 


(or) 


(7) the aggravated murder was part of a course of conduct involving the purposeful 
killing of or attempt to kill two or more persons by the defendant; 


COMMENT 
Drawn from R.C. 2929.04(A)(5). 


When there is a course of conduct involving the killing or attempt to kill more 
than one person, [eJach aggravated murder count should thus contain only one 
specification that appellants acts were part of a course of conduct. State v. Mitts, 81 
Ohio St.3d 223, 1998-Ohio-635; citing State v. Spisak, 36 Ohio St.3d 80 (1988). 


(or) 


(8) the victim of the aggravated murder was a law enforcement officer, whom the 
defendant had reasonable cause to know or knew to be a law enforcement officer, 
and 


(Use appropriate alternative[s]) 


(a) the law enforcement officer, at the time of the commission of the aggravated 
murder, was engaged in his/her duties; 


(or) 


(b) it was the defendant’s specific purpose to kill a law enforcement officer; 


COMMENT 
Drawn from R.C. 2929.04(A)(6). 


(or) 


(9) the aggravated murder was committed while the defendant was (committing) 
(attempting to commit) (fleeing immediately after [committing] [attempting to 
commit]) the offense of (kidnapping) (rape) (aggravated arson) (aggravated 
robbery) (aggravated burglary) and the defendant 


(Use only one alternative) 


(a) was the principal offender in the commission of the aggravated murder; 


(or) 
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(b) was not the principal offender but committed the aggravated murder with 
prior calculation and design; 


COMMENT 
Drawn from R.C. 2929.04(A)(7). 


Criteria set forth in this section are constructed in the alternative. The defendant 
may be sentenced to death if the defendant was the principal offender, or if the 
defendant was not the principal offender, the defendant committed the murder with 
prior calculation and design. State v. Penix, 32 Ohio St.3d 369 (1987). 


With regard to the courts instructing on both principal offender and prior , 
calculation and design, such an instruction is proper if the alternatives are given to 
the jury disjunctively in the same specification. State v. Cook, 65 Ohio St.3d 516 
Choo?) 
To sustain a conviction under R.C. 2929.04(A)(7), the felony-murder specifica- 
tion, the defendant need not be the actual killer or principal offender if the defendant 


acted with prior calculation and design in the aggravated murder. State v. Ballew, 76 
Ohio St.3d 244, 1996-Ohio-81. 


(or) 
(10) the victim of the aggravated murder was a witness to an offense and was 
purposely killed to prevent his/her testimony in any criminal proceeding and the 
aggravated murder was not committed during the (commission) (attempted 
commission) (flight immediately after the [commission] [attempted commission]) 
of the offense to which the victim was a witness; 


COMMENT 
Drawn from R.C. 2929.04(A)(8). 
R.C. 2929.04(A)(8) provides that the aggravated murder of the victim was not 
committed during the offense to which the victim was a witness. See State v. 


Coleman, 85 Ohio St.3d 129, 1999-Ohio-258. (Witness victim was murdered to 
prevent her testimony at defendant’s trial on drug offenses.) 


(or) 
(11) the victim of the aggravated murder was a witness to an offense and was 
purposely killed in retaliation for his/her testimony in any criminal proceeding; 


COMMENT 
Drawn from R.C. 2929.04(A)(8). 
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(or) 
(12) the defendant, in the commission of the aggravated murder, purposefully 


caused the death of another who was under thirteen years of age at the time of the 
commission of the aggravated murder, and the defendant 


(Use only one alternative) 


(a) was the principal offender in the commission of the aggravated murder; 


(or) 


(b) was not the principal offender but committed the aggravated murder with 
prior calculation and design. 


COMMENT 
Drawn from R.C. 2929.04(A)(9). 
Subsection (D)(12) applies to offenses committed on and after 8/6/97. 


The Committee believes that the Comment at OJI-CR 503.01 19, subsection 
(D)(9), applies to this subsection. 


(yee LEN LIGINEPAGITT Y3ReC 2390170 Ir 
(F) DETENTION. R.C. 2929.04(A)(4). 


(G) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the aggravated murder with which the defendant is charged and 
the other purposeful killing(s) or attempted killing(s) of (another person) (other 
people) that (is) (are) alleged to make up the course of conduct. The factual link can 
be one of time, location, murder weapon, cause of death, similar motivation on the 
defendants part for his/her crimes, or (describe other factual link[s]). All of the 
circumstances of the offenses must be taken into account, and there must be some 
connection, common (scheme) (plan), pattern, or psychological thread that ties the 
offenses together. 


COMMENT 
Drawn from State v. Hand, 107 Ohio St.3d 378, 2006-Ohio-18; State v. Sapp, 105 
Ohio St.3d 104, 2004-Ohio-7008. 


flomleAW ENFORCEMENT OFBRICER. RC 12911.010))(2). 


COMMENT 
Prior versions of R.C. 2929.04(A)(6) referred to peace officers rather than law 
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enforcement officers. é 


(I) KIDNAPPING. OJI-CR 505.01; R.C. 2905.01. 


COMMENT 
The kidnapping of a child under the age of thirteen, in violation of R.C. 2905.01, 
by any means including deception, for the purpose of committing any felony or 
inflicting serious physical harm on the victim, is sufficient to satisfy the specifica- 
tion and aggravating circumstance of kidnapping for aggravated murder pursuant to 
R.C. 2903.01(B) and 2929.04(A)(7). State v. Morales, 32 Ohio St.3d 252 (1987), y 
syllabus. 


(jm RoN BPO) IG Rest U2 ne oc 

(K) AGGRAVATED ARSON. OJI-CR 509.02; R.C. 2909.02. 

(Ey) AGGRAVATED ROBBERY, OJLCR sa] ReC 2e leue 
(M)> AGGRAVATED BURGUARY OJEGR SlIzhi KR Gyo ee 


COMMENT a 
A spouse may be criminally liable for trespass and/or burglary in the dwelling of 
the other spouse who is exercising custody or control over that dwelling. R.C. 
3103.04 is inapplicable in criminal cases. State v. Lilly, 87 Ohio St.3d 97, 
1999-Ohio-251, paragraphs one and two of the syllabus; State v. ONeal, 87 Ohio 
St.3d 402 (2000). 


(N) PRINCIPAL OFFENDER. In order to find that the defendant was the principal 
offender in the aggravated murder, you must find that he/she (was the actual killer) 
(personally performed every act constituting the offense charged). 





COMMENT 


The Ohio Supreme Court has held that the term principal offender in R.C. 
2929.04(A)(7) means the actual killer. State v. Penix, 32 Ohio St.3d 369 (1987); 
State v. Wiles, 59 Ohio St.3d 71 (1991); State v. Taylor, 66 Ohio St.3d 295 (1993). 
In State v. Sneed, 63 Ohio St.3d 3 (1992), the Court concluded that a signed verdict 
form that stated that Sneed had personally performed every act constituting the 
offense of aggravated murder was tantamount to a specific finding that Sneed was 
the principal offender and held that R.C. 2929.04(A)(7) had been complied with. 
Both definitions of principal offender convey the same meaning with respect to the 
culpability required by the capital specification. State v. Getsy, 84 Ohio St.3d 180, 
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1998-Ohio-533. 


(O) PRIOR CALCULATION AND DESIGN. OJI-CR 503.01. 


24. 


COMMENT 


Prior calculation and design is an aggravating circumstance only in the case of an 
offender who did not personally kill the victim. State v. Penix, 32 Ohio St.3d 369 
(1987). 


INFERIOR DEGREE OFFENSE. 


COMMENT 


The Committee believes that the holding in State v. Rhodes, 63 Ohio St.3d 613 
(1992), applies by analogy to the mitigation of divisions (C), (D), and (E) of 
aggravated murder to voluntary manslaughter. The Committee believes that 
divisions (A) (prior calculation and design) and (B) (felony murder) include 
additional elements that make those divisions not subject to mitigation. 


(A) GENERAL. OJI-CR 417.27. 


(B) SUDDEN PASSION OR SUDDEN FIT OF RAGE. The defendant claims that 
at the time of the offense, he/she acted knowingly while under the influence of 
sudden passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by (insert name of victim) that was reasonably sufficient to 
incite the defendant into using deadly force. 


(C) KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
(D) CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


(E) SUDDEN PASSION, SUDDEN FIT OF RAGE. Under the influence of sudden 
passion or in a sudden fit of rage means there is serious provocation occasioned by 
the victim that is reasonably sufficient to incite a person into using deadly force; it 
is an act done in the heat of blood without time to reflect or for passions to cool. 


(F) SERIOUS PROVOCATION. For provocation to be reasonably sufficient to 
bring on sudden passion or a sudden fit of rage, you must decide that the provocation 
was sufficient to arouse the passions of an ordinary person beyond power of his/her 
control. 


COMMENT 
Drawn from State v. Shane, 63 Ohio St.3d 630 (1992). See also State v. Wong, 95 
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Ohio App.3d 39 (1994). 


(G) EMOTIONAL STATE OF DEFENDANT. When deciding whether the defen- 
dant was actually under the influence of sudden passion or a sudden fit of rage, you 
must consider the emotional and mental state of the defendant and the conditions and 
circumstances that surrounded him/her at the time of the act. 


COMMENT 


Drawn from State v. Shane, 63 Ohio St.3d 630 (1992). See also State v. Wong, 95 
Ohio App.3d 39 (1994). 


(H) DEADLY FORCE. Deadly force means any force that carries a substantial risk 
that it will proximately result in the death of any person. 


COMMENT 
ReG@e790 1 0ie 


(I) SUBSTANTIAL RISK. Substantial risk means a strong possibility, as con- 
trasted with a remote or even a significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


25. CONCLUSION. OJI-CR 425.01. 
26. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


27. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


28. CONCLUSION WITH INFERIOR DEGREE OFFENSE. 


(A) If you find that the state failed to prove beyond a reasonable doubt that the 
defendant purposely caused the (death of [insert name of victim]) (unlawful 
termination of the pregnancy of [insert name of mother]), then you must find the 
defendant not guilty of aggravated murder. 


(B) If you find that the state proved beyond a reasonable doubt that the defendant 
purposely caused the (death of [insert name of victim]) (unlawful termination of the 
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¢ pregnancy of [insert name of mother]), and you also find that the defendant failed to 
prove by the greater weight of the evidence that he/she knowingly acted while under 
the influence of sudden passion or in a sudden fit of rage, either of which was brought 
on by serious provocation occasioned by the victim that was reasonably sufficient to 
incite the defendant into using deadly force, then you must find the defendant guilty 
of aggravated murder. 


(C) If you find that the state proved beyond a reasonable doubt that the defendant 
purposely caused the (death of [insert name of victim]) (unlawful termination of the 
pregnancy of [insert name of mother]), but you also find that the defendant proved 
by the greater weight of the evidence that he/she acted knowingly while under the 

¢ influence of sudden passion or in a sudden fit of rage, either of which was brought 
on by serious provocation occasioned by the victim that was reasonably sufficient to 
incite the defendant into using deadly force, then you must find the defendant guilty 
of voluntary manslaughter. 


You may not sign more than one verdict form on this Count. 


COMMENT 


The Committee recommends that the judge read the appropriate verdict form 
with each alternative and instruct the jury that it may not sign more than one verdict 
@ form on this Count. 


29. SAMPLE VERDICT FORMS. See also OJI-CR 425.33 for lesser included 
offenses and inferior degree offenses verdict forms. 


(A) VERDICT ON AGGRAVATED MURDER. 


We, the jury, find (insert name of defendant) (GUILTY BEYOND A REASON- 
ABLE DOUBT) (NOT GUILTY) of aggravated murder as charged in Count (insert 
number of count) of the indictment. | 


. COMMENT 


The Committee believes that if there is more than one count of aggravated 
murder, each verdict form should identify the category of aggravated murder as 
covered by OJI-CR 503.01 (A)-(E). 


(B) VERDICT ON AGGRAVATED MURDER SPECIFICATIONS. 


COMMENT 
W Specifications must be modified to the facts alleged in the indictment. Submis- 
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sion on separate pages for each specification is recommended. 


We, the jury, having found (insert name of defendant) GUILTY BEYOND A 
REASONABLE DOUBT of aggravated murder as charged in Count (insert number 
of count) find (insert name of defendant) (GUILTY BEYOND A REASONABLE 
DOUBTING TL GUILTY ror 


(Use appropriate alternative[s]/) 
(1) the assassination of (insert applicable category); 
(or) 
(2) committing the offense for hire; 
(or) 


(3) committing the offense for the purpose of escaping (detection) (apprehension) 
(trial) (punishment) for another offense committed by the defendant; 


(or) 


(4)(a) committing the offense while he/she was a prisoner in a detention facility; 


COMMENT 
Subsection (B)(4)(a) applies to offenses committed before 12/29/98. 


(or) 


(4)(b) committing the offense while he/she was under (detention) (at large after 
having broken detention); 


COMMENT 
Subsection (B)(4)(b) applies to offenses committed on and after 12/29/98. 


(or) 


(5)(a) having been previously convicted of (insert name of alleged offense, an 
essential element of which was the purposeful killing of or attempt to kill another); 


(or) 


(5)(b) engaging in conduct involving the purposeful killing of or attempted killing 
of two or more persons by him/her; 


(or) 
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(6) causing the death of a law enforcement officer when the defendant (knew) (had 
reasonable cause to know) that the victim was a law enforcement officer and 


(Use appropriate alternative[s ]) 


(a) the law enforcement officer was engaged in his/her duties at the time of 
commission of the offense; 


(or) 


(b) the defendants specific purpose was to kill a law enforcement officer; 


(or) 


(7) committing the offense while he/she was (committing) (attempting to commit) 
(fleeing immediately after committing or attempting to commit) (specify which of 
five felonies) and (was the principal offender in the aggravated murder) (commit- 
ted the aggravated murder with prior calculation and design); 


COMMENT 
Use either principal offender or prior calculation and design language, not both. 


(or) 


(8) the aggravated murder of a witness who was purposely killed (to prevent) (in 
retaliation for) his/her testimony in any criminal proceeding. 


(or) 


(9) causing the death of another who was under thirteen years of age at the time 
and (was the principal offender in the aggravated murder) (committed the 
aggravated murder with prior calculation and design). 


COMMENT 
Use either principal offender or prior calculation and design language, not both. 


30. ALTERNATE JURORS. Those of you selected as alternate jurors to serve on this 
jury panel must remain and be sequestered until the jury has returned its verdict in open 
court. A juror selected as an alternate is not permitted to participate in the jury’s 
deliberations unless one of the deliberating jurors is found by the court to be unable or 
disqualified to perform his or her duties. You will be taken to (insert location) apart 
from the other jurors and will remain under the direction of the bailiff(s) until the 
verdict is reached. The alternate juror(s) will not accompany the jury to the jury room 
or participate in deliberations unless directed by the court. The alternate juror(s) 
Ocontinue(s) to be a part of the jury panel while the other jurors are deliberating until 
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fully released from this case by the court. Alternate jurors are required to follow all the 
courts orders concerning the conduct of the jury. You shall not discuss this case with 
anyone or each other or tell anyone how you would have voted until you are fully 
released from this case by the court. 


(A) INSTRUCTION TO JURY PANEL AFTER SUBSTITUTION DURING 
TRIAL PHASE. Juror (insert name or number of juror) has been replaced by 
alternate juror (insert name or number of juror). The law requires that you start your 
deliberations (anew) (Over again). 


(B) INSTRUCTION TO JUROR SUBSTITUTED AFTER TRIAL PHASE GUILTY 
VERDICT. Juror (insert name or number of juror), you have been selected to replace 
one of the other jurors in this case. During the trial phase of this case, the jury found 
(insert name of defendant) guilty of (state capital murder count(s) and specifications 
that will be considered in sentencing phase). Juror (insert name or number of juror), 
you are bound by that verdict as rendered in the trial phase of this case. 


(C) INSTRUCTIONS TO PANEL AFTER SUBSTITUTION OF JUROR DUR- 
ING SENTENCING PHASE. Juror (insert name or number of juror) has been 
replaced by alternate juror (insert name or number of juror). The law requires that 
you start your deliberations (anew) (over again) as to the sentencing phase of this 
case. You are to follow all of this courts previous instructions in arriving at any 
(penalty) (sentence). 


COMMENT 


Crim.R. 24(G)(2) provides that alternate jurors in capital cases shall continue to 
serve during all phases of the deliberations. Alternate jurors may not be present 
directly or indirectly in the jury room during any deliberation. The court may 
substitute alternate jurors during deliberations pursuant to Crim.R. 24(G)(2). If an 
alternate replaces a juror after deliberations have begun, the court must instruct the 
jury to begin its deliberations anew. If an alternate juror replaces a regular juror 
after a guilty verdict, the court shall instruct the alternate juror that the juror is 
bound by that verdict. Alternate jurors may be substituted during sentencing phase 
deliberations pursuant to Crim.R. 24(G)(2). 


CR 503.011 Aggravated murder: death penalty—sentencing phase R.C. 
2929.03(D), 2929.04 [Rev. 8/6/14] 


COMMENT 


The Committee believes that it is not appropriate for the jury to be advised that 
their sentencing verdict is a recommendation, that a verdict of death is not binding 
on the court, or that a verdict of death 1s subject to automatic appeal. “We prefer that 
no reference be made to the finality of the jury’s sentencing decision at all.” State 
v. Keith (1977), 79 Ohio St.3d 514, 518. 
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. . [I]t is constitutionally impermissible to rest a death sentence on a 
determination made by a sentencer who has been led to believe, as the jury was in 
this case, that the responsibility for determining the appropriateness of the 
defendant’s death rests elsewhere,” Caldwell v. Mississippi (1985), 472 U.S. 320, 
syle i 


Although R.C. 2929.03 states that a “jury shall recommend” the sentence to be 
imposed on the offender, the Ohio Supreme Court has repeatedly stated that 
“because of the possible risk of diminishing jury responsibility, ‘. . . we prefer that 
in the future no reference be made to the jury regarding the finality of their 
decision. . ..’” State v. Williams (1986), 23 Ohio St.3d 16, 22, quoting State v. 
Jenkins (1984), 15 Ohio St.3d 164, 202-203. 


“As we stated in Jenkins, supra at 202, and we now emphatically emphasize, the 
better procedure would be to have no comment by the prosecutor or by the trial 
judge on the question of who bears the ultimate responsibility for determining the 
penalty.” State v. Buell (1986), 22 Ohio St.3d 124, 144. 


The Committee recommends that the following § 1, PRELIMINARY INSTRUC- 
TIONS, be given prior to opening statements in the sentencing phase. 


The Committee believes that the best practice is for the trial judge to provide each 
juror with an individual, written copy of the final instructions at the time of the oral 
delivery of the instructions so that the jurors can follow along while the judge reads 
the instructions. This more comprehensive practice covers additional styles of 
learning to assist auditory, visual, and tactile learners in understanding the 
instructions. The recommendation applies to final instructions delivered at each 
phase of any trial when the trial is divided into multiple phases. 


1. PRELIMINARY INSTRUCTIONS. Members of the jury, during the trial phase of 
this case, you heard evidence, testimony and arguments of counsel and found (insert 
name of defendant) guilty of (a) specification(s). In this sentencing phase, (that) (those) 
(some of those) specification(s) will be addressed and called (an) aggravating 
circumstance(s). You also heard during the trial phase some evidence, testimony and 
arguments of counsel as to possible factors in mitigation of the death sentence. In this 
sentencing phase, which concerns only the determination of sentence, you will hear 
additional evidence, testimony, arguments of counsel, and perhaps a statement of the 
defendant. It is not necessary that the defendant take the witness stand or make a 
statement. The defendant has a constitutional right not to testify or make a statement. 
The fact that the defendant does not testify or make a statement must not be considered 
for any purpose. The state will address the aggravating circumstance(s) of which the 
defendant was found guilty and the defense will address mitigating factors. 


In this case, the aggravating circumstance(s) (is) (are) precisely (that) (those) set out in 
your verdict on specification(s) (insert number of specification) to the (insert number of 
count) count of the indictment. (It is) (They are) as follows: (insert applicable 
aggravating circumstance[s]). (This) (These) aggravating circumstance(s) 

(Text continued on page 169) 
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(was) (were) proven in the trial phase and it is not necessary for the State of Ohio to 
present further evidence to you regarding (this) (these) aggravating circumstance(s). 
However, only (this) (these) aggravating circumstance(s) may be considered by you 
during this sentencing proceeding. The aggravated murder itself is not an aggravating 
circumstance. 


Because you found that (an) aggravating circumstance(s) (is) (are) present, the law 
provides the following four (4) sentencing options for your consideration: 


(A) life imprisonment without parole eligibility for twenty-five full years; or 
(B) life imprisonment without parole eligibility for thirty full years; or 
(C) life imprisonment without the possibility of parole; or 


(D) death. 


You are here today to consider which of these sentences to impose. The aggravating 
circumstance(s) will be weighed against the mitigating factors that have been or will 
be presented. Mitigating factors are factors about an individual or an offense that 
weigh in favor of a decision that a life sentence rather than a death sentence is 
appropriate. 


In order for you to decide that the sentence of death shall be imposed upon (insert 
name of defendant), the State of Ohio must prove beyond a reasonable doubt that the 
aggravating circumstance(s) of which the defendant was found guilty (is) (are) 
sufficient to outweigh the factors in mitigation of imposing the death sentence. The 
defendant does not have any burden of proof. Reasonable doubt is present when, after 
you have carefully considered and compared all the evidence, you cannot say you are 
firmly convinced that the aggravating circumstance(s) of which the defendant was 
found guilty outweigh(s) the mitigating factors. Reasonable doubt is a doubt based on 
reason and common sense. Reasonable doubt is not mere possible doubt, because 
everything relating to human affairs or depending on moral evidence is open to some 
possible or imaginary doubt. Proof beyond a reasonable doubt is proof of such 
character that an ordinary person would be willing to rely and act upon it in the most 
important of his or her own affairs. 


I remind you not to discuss this case among yourselves or with anyone else, not to 
permit anyone to discuss this case with you or in your presence, and not to form or 
express any opinion on the case until it is finally submitted to you. I also remind you 
not to watch, read, listen to, or discuss news media accounts of this case. 


The order of trial in the sentencing phase is as follows: opening statements of counsel: 
the state’s evidence, if any; the defendant’s evidence, if any; the state’s rebuttal 
evidence, if any; the defendant’s statement, if any; the final arguments of counsel; the 
final instructions of law from the court; and your deliberations. 


Again, you will be deciding whether the State of Ohio has proved beyond a reasonable 
doubt that the aggravating circumstance(s) outweigh(s) the mitigating factors. If you 
find the aggravating circumstance(s) outweigh(s) the mitigating factors, then you must 
find that the death sentence be imposed upon (insert name of defendant). However, if 
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you find that the State of Ohio did not prove beyond a reasonable doubt that the 
aggravating circumstance(s) outweigh(s) the mitigating factors, then you will enter a 
verdict imposing one of the life sentences, life imprisonment without parole eligibility 
for twenty-five full years, life imprisonment without parole eligibility for thirty full 
years, or life imprisonment without the possibility of parole, whichever you deem 
appropriate. 


You will again be sequestered during your deliberations. 


COMMENT 


The order of proceedings is a matter of judicial discretion. The defendant’s 
statement, 1f any, may be made at any time during the sentencing phase. 


2. JURY FUNCTION. Members of the jury, you have heard the evidence and the 
arguments of counsel, and it is now my duty to instruct you on the law that is 
applicable to this proceeding. The court and the jury have separate and distinct 
functions. It is your function to decide the disputed questions of fact and to determine 
what sentence shall be imposed upon (insert name of defendant), and it is my function 
to provide to you appropriate instructions on the law. It is your sworn duty to accept 
these instructions and to apply the law as it is given to you. You are not permitted to 
change the law or to apply your own idea of what you think the law should be. 


3. SENTENCING DETERMINATION. During your deliberations you will decide 
whether (insert name of defendant) shall be sentenced to 


(A) life imprisonment without parole eligibility for twenty-five full years; or 
(B) life imprisonment without parole eligibility for thirty full years; or 
(C) life imprisonment without the possibility of parole; or 


(D) death. 


COMMENT 
Subdivision (A) was changed from twenty to twenty-five years for offenses 
committed on and after 7/1/96. 


Subdivision (C) was added as a new sentence option effective 7/1/96. 


4. BURDEN OF PROOF. In order for you to decide that the sentence of death shall 
be imposed upon (insert name of defendant), the State of Ohio must prove beyond a 
reasonable doubt that the aggravating circumstance(s) of which the defendant was 
found guilty (is) (are) sufficient to outweigh the factors in mitigation of imposing the 
death sentence. The defendant does not have any burden of proof. 


(Rel. ISSICRI-3/2015 Pub.4346) 











171 HOMICIDE AND ASSAULT CR 503.011 


COMMENT 
In State vy. Lawrence (1989), 44 Ohio St.3d 24, 27, the Ohio Supreme Court 
found that a jury instruction that closely tracks R.C. 2929.03(D)(1) and that does 
not place the burden of proving the existence of a mitigating factor by a 
preponderance of the evidence on the defendant would adequately guide a jury in 
its deliberations during the sentencing phase of a capital trial. 


Further, such an instruction would ensure that Ohio jurors clearly understand 
that they are to consider all mitigating evidence in reaching their sentencing 
recommendation. 


5. REASONABLE DOUBT (SENTENCING PHASE). Reasonable doubt is present 
when, after you have carefully considered and compared all the evidence, you cannot 
say you are firmly convinced that the aggravating circumstance(s) of which the 
defendant was found guilty outweigh(s) the mitigating factors. Reasonable doubt is a 
doubt based on reason and common sense. Reasonable doubt is not mere possible 
doubt, because everything relating to human affairs or depending on moral evidence 
is Open to some possible or imaginary doubt. Proof beyond a reasonable doubt is proof 
of such character that an ordinary person would be willing to rely and act upon it in 
the most important of his or her own affairs. 


COMMENT 
The definition of reasonable doubt set forth in OJI-CR 405.07 and used in the 
trial phase of the case is not appropriate for the sentencing phase. The instruction 
should convey to jurors that they must be firmly convinced that the aggravating 


circumstance(s) outweighs the mitigating factor(s). State v. Goff, 82 Ohio St.3d 
123, 1998-Ohio-369; State v. Taylor, 78 Ohio St.3d 15, 1997-Ohio-243. 


6. MULTIPLE COUNTS. Unsert name of defendant) has been convicted of more 
than one count of aggravated murder with (an) aggravating circumstance(s). The 
penalty for each separate count must be determined separately. Only the aggravating 
circumstance(s) related to a given count may be considered and weighed against the 
mitigating factors in determining the penalty for that count. 


COMMENT 


When a capital defendant is convicted of more than one count of aggravated 
murder, the penalty for each individual count must be determined separately. Only 
the aggravating circumstance(s) related to a given count may be considered in 
determining the penalty for that count. State v. Cooey (1989), 46 Ohio St.3d 20, 
paragraph 3 of the syllabus; State v. Poindexter (1988), 36 Ohio St.3d 1: State ¥. 
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Hooks (1988), 39 Ohio St.3d 67. 


7. AGGRAVATING CIRCUMSTANCE(S). 


COMMENT 


The instructions must inform the jury what aggravating circumstances the jury 
is to consider in this phase and must identify them specifically. See State v. Hutton 
(1990), 53 Ohio St.3d 36, 51, Brown, J. dissenting: State v. Dorian Hill (April 25, 
1991), 1991 Ohio App. LEXIS 1830, jurisdiction denied at 62 Ohio St.3d 1422 ( 
(L991): 


If there are guilty findings to any specification on multiple counts, the court must 
provide the following instruction separately for each count. 


Where two or more aggravating circumstances arise from the same act or 
indivisible course of conduct, and are thus duplicative, the aggravating circum- 
stances will be merged for purposes of sentencing. State v. Jenkins (1984), 15 Ohio 
St.3d 164, paragraph 5 of the syllabus. For example, see State v. Wiles (1991), 59 
Ohio St.3d 71, (principal offender (A)(7) and escaping detection (A)(3) aggravat- 
ing circumstances were duplicative and should have been merged); State v. Spisak 
(1988), 36 Ohio St.3d 80, 84; State v. Mitts (1998), 81 Ohio St.3d 223, 231, 
1998-Ohio-635 (there should not be multiple murder specifications listed for each 
victim, only one course of conduct specification 1s appropriate for each count); e 
State v. Wickline (1990), 50 Ohio St.3d 114, 122 (merger of escape detection (A)(3) 
and course of conduct (A)(5) aggravating circumstances); cf. State v. Waddy 
(1992), 63 Ohio St.3d 424, 448 (not required to merge specifications which were 
based on aggravated burglary and kidnapping.) 


The aggravating circumstance(s) that you shall consider as to Count (insert number of 
count) (is) (are) 


(Use appropriate alternative[s]) 


(A) the offense was the assassination of (the president of the United States) (a 
person in line of succession to the presidency of the United States) (the [governor] 
[lieutenant governor] of Ohio) (the [president-elect] [vice president-elect] of the 
United States) (the [governor-elect] [lieutenant governor-elect] of Ohio) (a candi- 
date for [insert name of an office described in this division]). 





COMMENT 
Drawn from R.C. 2929.04(A)(1). 


(or) 


(B) the offense was committed for hire. 
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COMMENT 
R.C. 2929.04(A)(2). 


(or) 


(C) the offense was committed for the purpose of escaping (detection) 
(apprehension) (trial) (punishment) for another offense committed by the defendant. 


COMMENT 
Drawn from R.C. 2929.04(A)(3). 


(or) 


(D) the offense was committed while the defendant was a prisoner in a detention 
facility. 


COMMENT 
Drawn from R.C. 2929.04(A)(4) in effect prior to 12/29/98. 


Subdivision (D) of this instruction applies to offenses committed before 
29198; 


(or) 


(E) the offense was committed while the defendant was (under detention) (at large 
after having broken detention). 


COMMENT 
Drawn from R.C. 2929.04(A)(4) in effect on and after 12/29/98. 


Subdivision (E) of this instruction applies to offenses committed on and after 
12/29/98. 


(Or) 


(F) prior to the commission of this offense the defendant was convicted of (insert 
name of alleged offense, an essential element of which was the purposeful killing of 
or attempt to kill another). 
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COMMENT 
Drawn from R.C. 2929.04(A)(5). 


(or) 


(G) this offense was part of a course of conduct involving the purposeful killing of 
or attempt to kill two or more persons by the defendant. 


COMMENT \ 
Drawn from R.C. 2929.04(A)(5). 


(or) 
(H) the victim of the offense was a law enforcement officer, whom the defendant 
had reasonable cause to know or knew to be a law enforcement officer, and 


(Use appropriate alternative[s]) 


(1) the victim, at the time of the commission of the offense, was engaged in 
his/her duties. 
(or) ® 


(2) it was the defendant’s specific purpose to kill a law enforcement officer. 


COMMENT 
Drawn trom R.C. 2929.04(A)(6). 


(or) 
(1) the offense was committed while the defendant was (committing) (attempting to 
commit) (fleeing immediately after [committing] [attempting to commit]) the 
offense of (kidnapping) (rape) (aggravated arson) (aggravated robbery) (aggravated 
burglary) and the defendant 





(Use only one alternative) 
(1) was the principal offender in the commission of the aggravated murder. 
(or) 


(2) committed the aggravated murder with prior calculation and design. 


COMMENT 
Drawn from R.C. 2929.04(A)(7). 





(Rel. ISSICRI-3/2015  Pub.4346) 


175 HOMICIDE AND ASSAULT CR 503.011 


Use only the alternative found in the trial phase. 


(or) 
(J) the victim of the aggravated murder was a witness to an offense and was 
purposely killed to prevent his/her testimony in any criminal proceeding and the 
aggravated murder was not committed during the (commission) (attempted 
commission) (flight immediately after the [commission] [attempted commission]) of 
the offense to which the victim was a witness. 


COMMENT 
Drawn from R.C. 2929.04(A)(8). 


(or) 


(K) the victim of the aggravated murder was a witness to an offense and was 
purposely killed in retaliation for his/her testimony in any criminal proceeding. 


COMMENT 
Drawn from R.C. 2929.04(A)(8). 


(or) 
(L) the defendant, in the commission of the offense, purposefully caused the death 
of another who was under thirteen years of age at the time of the commission of the 
offense, and the defendant 


(Use only one alternative) 
(1) was the principal offender in the commission of the offense. 
(or) 


(2) committed the offense with prior calculation and design. 


COMMENT 
Drawn from R.C. 2929.04(A)(9). 
Subdivision (L) applies only to offenses committed on and after 8/6/97. 


Use only the alternative found in the trial phase. 


8. AGGRAVATING CIRCUMSTANCES DO NOT INCLUDE. The aggravated 
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murder itself is not an aggravating circumstance. You may only consider the 
aggravating circumstance(s) that (was) (were) just described to you and which 
accompanied the aggravated murder. 


COMMENT 


The instructions must inform the jury that the aggravated murder is not itself an 
aggravating circumstance. State v. Henderson (1988), 39 Ohio St.3d 24. 


9. MERGER OF AGGRAVATING CIRCUMSTANCES. Although there were more 
aggravating circumstances found by you during the trial phase of this case, you will 
only consider the aggravating circumstance(s) that I have just described to you. 


COMMENT 

Where two or more aggravating circumstances arise from the same act or 
indivisible course of conduct, and are thus duplicative, the aggravating circum- 
stances will be merged for purposes of sentencing. State v. Jenkins (1984), 15 Ohio 
St.3d 164, paragraph 5 of the syllabus. For example, see State v. Wiles (1991), 59 
Ohio St.3d 71 (principal offender (A)(7) and escaping detection (A)(3) aggravating 
circumstances were duplicative and should have been merged); State v. Spisak 
(1988), 36 Ohio St.3d 80; State v. Mitts, 81 Ohio St.3d 223, 1998-Ohio-635 (there 
should not be multiple murder specifications listed for each victim, only one course 
of conduct specification is appropriate for each count); State v. Wickline (1990), 50 
Ohio St.3d 114 (merger of escape detection (A)(3) and course of conduct (A)(3) 
ageravating circumstances); cf. State v. Waddy (1992), 63 Ohio St.3d 424 (not 
required to merge specifications which were based on aggravated burglary and 
kidnapping). 


10. MITIGATING FACTORS. Mitigating factors are factors about an individual or 
an offense that weigh in favor of a decision that a life sentence rather than a death 
sentence is appropriate. Mitigating factors are factors that diminish the appropriateness 
of a death sentence. You must consider all of the mitigating factors presented to you. 
Mitigating factors include, but are not limited to, the nature and circumstances of the 
offense, the history, character and background of the defendant, and 


(Use appropriate alternative[s]) 
(A) whether the victim of the offense induced or facilitated the offense. 
(or) 


(B) whether it is unlikely that the offense would have been committed, but for the 
fact that the defendant was under duress, coercion, or strong provocation. 


(or) 
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4 (C) whether, at the time of committing the offense, the defendant, because of a 
mental disease or defect, lacked substantial capacity to appreciate the criminality of 
his/her conduct or to conform his/her conduct to the requirements of the law. 


(or) 
(D) the youth of the defendant. 
(or) 


(E) the defendant’s lack of a significant history of prior criminal convictions and 
delinquency adjudications. 


é (or) 


(F) since the defendant was not the principal offender, the degree of the defendant’s 
participation in the offense and the degree of the defendant’s participation in the acts 
that led to the death of the victim. 


(or) 


(G) any other factors that weigh in favor of a sentence other than death. This means 
you are not limited to the specific mitigating factors that have been described to you. 
You should consider any other mitigating factors that weigh in favor of a sentence 
other than death. 


Any one of these mitigating factors standing alone is sufficient to support a sentence 

r3) of life imprisonment if the aggravating circumstance(s) (is) (are) not sufficient to 
outweigh that mitigating factor beyond a reasonable doubt. Also, the cumulative effect 
of the mitigating factors will support a sentence of life imprisonment if the aggravating 
circumstance(s) (is) (are) not sufficient to outweigh the mitigating factors beyond a 
reasonable doubt. 


It is not necessary that the members of the jury unanimously agree on the existence of 
a mitigating factor before that factor can be weighed by any juror against the 
aggravating circumstance(s). 


@ COMMENT 
Drawn from R.C. 2929.04(B). 


The Ohio Supreme Court has described a mitigating factor as one that “lessens 
the moral culpability of the offender or diminishes the appropriateness of death as 
a penalty.” State v. DePew (1988), 38 Ohio St.3d 275, 292, quoting State v. Steffen 
(1987), 31 Ohio St.3d 111, 129. A more recent case puts in doubt the appropri- 
ateness of the “lessens the moral culpability” language. State v. Hale, 119 Ohio 
St.3d 118, 2008-Ohio-3426. Until the Ohio Supreme Court clarifies this discrep- 
ancy, the Committee believes that the language should be deleted from the 
definition of mitigating factors. The current instruction deletes the language. 
Instructions should also not define mitigating factors as those that “reduce 
culpability” because the jury has already found the defendant culpable by returning 

W a guilty verdict. Further, instructions suggesting consideration of “blameworthi- 
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ness,” or suggesting “excuse” are also wrong. See Boyde y. California (1990), 494 
U.S. 370: State v. Woodard, 68 Ohio St.3d 70, 1993-Ohio-241; State v. Lawrence 
(1989), 44 Ohio St.3d 24; State v. Holloway (1988), 38 Ohio St.3d 239. 


The court should not instruct on mitigating factors in R.C. 2929.04(B)(1)-(7) not 
raised by the defense. State v. DePew (1988), 38 Ohio St.3d 275; State v. Hicks 
(1989), 43 Ohio St.3d 72; State v. Cooey (1989), 46 Ohio St.3d 20. The Committee 
believes that the court should instruct on these mitigating factors raised by the 
evidence regardless of who produced it, if requested by the defense. 


Further, an instruction should not suggest that the jury must be unanimous in 
finding a mitigating factor is present before such mitigating factor is considered in 
sentencing. Mills v. Maryland (1988), 486 U.S. 367; State v. Lawrence (1989), 44 
Ohio St.3d 24; State v. Seiber (1990), 56 Ohio St.3d 4. 


DURESS AND COERCION. 


(A) “Duress” means that the defendant was compelled to act, either by actual 
physical force or threatened physical force directed toward (him/her) (a near relative 
of defendant). 


(B) “Coercion” means ([force] [threat of force] [strong domination] by another) 
(urgent circumstances) (or some combination of them) which overcame the (mind) 
(volition) of the defendant so that he/she acted other than he/she would have acted 
in the absence of these influences. 


(C) Whether a course of conduct placed the defendant under (duress) (coercion) 
depends on the effect of the conduct upon the defendant considering the defendant’s 
age, sex, health, mental condition, (the relationship of the near relative to the 
defendant), and all the surrounding circumstances. 


COMMENT 


In State v. Getsy, 84 Ohio St.3d 180, 1998-Ohio-533, the Ohio Supreme Court 
held that “duress” and “coercion” are to be construed more broadly when 
considered as mitigating factors than when considered as affirmative defenses. See 
also State v. Woods (1976), 48 Ohio St.2d 127. “These constructions appropriately 
allow consideration of the broad range of information relevant to mitigation set out 
in R.C. 2929.04.” State v. Osborne (1976), 49 Ohio St.2d 135, 147. Therefore, 
even when duress is not an affirmative defense to aggravated murder under R.C. 
2903.01(B), it is entitled to some weight as a mitigating factor. However, see State 
v. Dickerson (1989), 45 Ohio St.3d 206 and State v. Bedford (1988), 39 Ohio St.3d 
122 (The stress from the personal turmoil in defendant’s life does not qualify as a 
[B] [2] mitigating factor). 


The application of the concepts of duress and coercion varies greatly, and turns 
largely upon the circumstances of each individual case, including the character of 
the one sought to be influenced. “In determining whether a course of conduct 
results in duress, the question 1s not what effect such conduct would have upon an 
ordinary man but rather the effect upon the particular person toward whom such 
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conduct is directed, and in determining such effect the age, sex, health and mental 
condition of the person affected, the relationship of the parties and all the 
surrounding circumstances may be considered.” Tallmadge v. Robinson (1952), 
158 Ohio St. 333, paragraph two of the syllabus. 


12. WEIGHING PROCESS. The procedure that you must follow in arriving at your 
verdict in this phase of the trial is prescribed by law, and in this regard, you shall 
consider all of the testimony and evidence relevant to the aggravating circumstance(s) 
the defendant was found guilty of committing and mitigating factors raised at both 
phases of the trial, the (statement of [insert name of defendant|) (pre-sentence 
investigation report) (mental examination report) (final arguments of counsel). You 
shall then decide whether the State of Ohio proved beyond a reasonable doubt that the 
aggravating circumstance(s) outweigh(s) the mitigating factors present in this case. 


It is the quality of the evidence regarding aggravating circumstance(s) and mitigating 
factors that must be given primary consideration by you. The quality of the evidence 
may or may not be the same as the quantity of evidence; that is, the number of 
witnesses or exhibits presented in this case. 


13. FINDINGS. If all twelve of you find that the State of Ohio proved beyond a 
reasonable doubt that the aggravating circumstance(s) the defendant was guilty of 
committing (is) (are) sufficient to outweigh the mitigating factors in this case, then it 
will be your duty to decide that the sentence of death shall be imposed upon (insert 
name of defendant). 


If you find that the State of Ohio has failed to prove beyond a reasonable doubt that 
the aggravating circumstance(s) (insert name of defendant) was guilty of committing 
(is) (are) sufficient to outweigh the mitigating factors present in this case, then it will 
be your duty to decide which of the following life sentence alternatives should be 
imposed: the sentence of life imprisonment with no parole eligibility until twenty-five 
full years of imprisonment have been served; the sentence of life imprisonment with 
no parole eligibility until thirty full years of imprisonment have been served; or life 
imprisonment without the possibility of parole. 


14. EQUAL WEIGHT. If the weight of the aggravating circumstance(s) and 
mitigating factors are equal then you must proceed to consider the life sentence 
alternatives. 


15. UNANIMITY. You are not required to unanimously find that the State failed to 
prove that the aggravating circumstance(s) outweigh(s) the mitigating factors before 
considering one of the life sentence alternatives. You should proceed to consider and 
choose one of the life sentence alternatives if any one or more of you conclude that the 
state has failed to prove beyond a reasonable doubt that the aggravating 
circumstance(s) outweigh(s) the mitigating factors. One juror may prevent a death 
penalty determination by finding that the aggravating circumstance(s) do not outweigh 
the mitigating factors. 


You must be unanimous on one of the life sentence alternatives before you can render 
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that verdict to the court. If you cannot unanimously agree on a specific life sentence, 
you will then inform the court by written note that you are unable to render a 
sentencing verdict. 


COMMENT 

The jury need not be unanimous in finding death was inappropriate before 
considering the life sentences. The instruction “[y]ou are not required to determine 
unanimously that the death sentence is inappropriate before you consider the life 
sentences” is desirable, but absent a request by counsel, will not constitute plain 
error. State v. Madrigal, 87 Ohio St.3d 378, 393-395, 2000-Ohio-448; State v. 
Taylor, 78 Ohio St.3d 15, 29, 1997-Ohio-243; State v. Brooks, 75 Ohio St.3d 148, 
159-160, 1996-Ohio- 134. 


“In Ohio a solitary juror may prevent a death penalty recommendation by 
finding that the aggravating circumstances in the case do not outweigh the 
mitigating factors. Jurors from this point forward should be so instructed.” State v. 
Brooks, 75 Ohio St.3d 148, 159-160, 1996-Ohio-134. 


16. EVIDENCE. The opening statements and final arguments of counsel are 
designed to assist you, but they are not evidence. Although the arguments of counsel 
are not evidence in this case, the law permits you to consider the arguments of counsel 
to the extent that they are relevant to the sentence that should be imposed upon (insert 
name of defendant). 


Some of the evidence and testimony that you considered in the trial phase of this case 
may not be considered in this sentencing phase. For purposes of this proceeding, you 
are to consider only that evidence admitted in the trial phase that is relevant to the 
aggravating circumstance(s) of which the defendant has been found guilty and to any 
of the mitigating factors. (Provide case specific instructions as to trial phase evidence 
and exhibits not being admitted during the sentencing phase.) You will also consider 
all of the evidence admitted during the sentencing phase (together with the defendant’s 
own statement). 


COMMENT 


It is the trial court’s responsibility, not the jury’s, to determine what evidence is 
relevant. The trial court must provide case specific instructions as to trial phase 
evidence and exhibits not admissible in the sentencing phase. The trial court errs 
in admitting all the evidence from the trial phase into the penalty phase and 
instructing the jury to consider “all the evidence, including exhibits presented in 
the first phase of this trial which you deem to be relevant,” without making a 
relevancy determination. State v. Getsy, 84 Ohio St.3d 180, 201, 1998-Ohio-533. 


Under State v. DePew (1988), 38 Ohio St.3d 275, paragraph one of the syllabus 
and 282-283, 287, “only those exhibits and photos relevant to the (particular) 
aggravating circumstance (the offender was found guilty of committing)” are to be 
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introduced by the State at the penalty phase. 


17. SPECULATION. You must not speculate as to why the court sustained an 
objection to any question or what the answer to such question might have been. You 
may not draw any inference or speculate on the truth of any suggestion included in a 
question that was not answered. 


18. CREDIBILITY. You are the sole judges of the facts, the credibility of the 
witnesses and the weight of the evidence. To weigh the evidence, you must consider 
the credibility of the witnesses (including the defendant). You will apply the tests of 
truthfulness which you apply in your daily lives. These tests include the appearance of 
each witness upon the stand; his or her manner of testifying; the reasonableness of the 
testimony; the opportunity he or she had to see, hear and know the things concerning 
which he or she testified; his or her accuracy of memory; frankness or lack of it; 
intelligence; interest and bias, if any; together with all the facts and circumstances 
surrounding the testimony. 


Applying these tests, you will assign to the testimony of each witness such weight as 
you deem proper. You are not required to believe the testimony of any witness simply 
because he or she was under oath. You may believe or disbelieve all or any part of the 
testimony of any witness. It is your province to determine what testimony is worthy 
of belief and what testimony is not worthy of belief. 


19. DEFENDANT TESTIFIES. The (testimony) (statement) of the defendant is to be 
weighed by the same rules that apply to other witnesses. 


COMMENT 
An instruction should not suggest that the defendant’s testimony is less credible 
or less valuable due to its unsworn nature, or inferring that the failure to make a 
sworn statement gives rise to an adverse inference. State v. DePew (1988), 38 Ohio 
St.3d 275, paragraph two of the syllabus. 


20. DEFENDANT DOES NOT TESTIFY. It is not necessary that the defendant take 
the witness stand or make a statement. The defendant has a constitutional right not to 
testify or make a statement. The fact that the defendant did not testify or make a 
statement must not be considered for any purpose. 


21. EXPERT WITNESSES. Generally a witness may not express an opinion. 
However, a person who follows a (profession) (special line of work) may express 
his/her opinion because of his/her education, knowledge and experience. Such 
testimony is admitted for whatever assistance it may provide. 


22. HYPOTHETICAL QUESTION. Questions have been asked in which (an) expert 
witness(es) (was) (were) permitted to assume that certain facts were true and to give 
an opinion based upon such assumption. You must decide whether the assumed facts, 
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upon which the expert(s) based his/her opinion, are true. If any assumed fact was not 
established, you will determine its effect upon the opinion of the expert(s). 


23. WEIGHT OF EXPERT TESTIMONY. As with other witnesses, upon you alone 
rests the duty of deciding what weight should be given to the testimony of the 
expert(s). In deciding its weight, you may take into consideration his/her skill, 
experience, knowledge, veracity, familiarity with the facts of this case, and the usual 
rules for testing credibility and deciding the weight to be given to testimony. 


24. NATURE AND CIRCUMSTANCES. When you consider the nature and 
circumstances of the offense, you may only consider them if they have any mitigating 
value. You may not consider the nature and circumstances of the crime as an 
aggravating circumstance. 


COMMENT 

In the sentencing phase of a capital trial, the “aggravating circumstance(s)” 
against which the mitigating evidence is to be weighed are limited to the 
specifications of aggravating circumstance(s) set forth in R.C. 2929.04(A)(1) 
through (8) that have been alleged in the indictment and proved beyond a 
reasonable doubt. State v. Wogenstahl, 75 Ohio St.3d 344, 1996-Ohio-219, 
paragraph one of the syllabus. It is improper for prosecutors in the penalty phase 
of a capital trial to make any comment before a jury that the nature and 
circumstances of the offense are “aggravating circumstances.” State v. Wogenstahl, 
75 Ohio St.3d 344, 1996-Ohio-219, paragraph two of the syllabus. 


25. JUST VERDICT. You must not be influenced by any consideration of sympathy 
or prejudice. It is your duty to carefully weigh the evidence, to decide all disputed 
questions of fact, to apply the instructions of the court to your findings, and to render 
your verdict accordingly. In fulfilling your duty, your efforts must be to arrive at a just 
verdict. Consider all the evidence and make your finding with intelligence and 
impartiality, and without bias, sympathy or prejudice. If, during the course of the trial, 
the court said or did anything that you consider an indication of the court’s view on 
the facts, you are instructed to disregard it. 


COMMENT 


“The instruction to the jury in the penalty phase of a capital prosecution to 
exclude consideration of bias, sympathy or prejudice is intended to insure that the 
sentencing decision 1s based upon a consideration of the reviewable guidelines 
fixed by statute as opposed to the individual juror’s personal biases or sympathies.” 
State v. Jenkins (1984), 15 Ohio St.3d 164, paragraph three of the syllabus; State 
v. Steffen (1987), 31 Ohio St.3d 111, 125. 


26. VERDICTS. You will have four verdict forms in your possession during your 
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deliberations in the jury room. I will read these four verdict forms in precisely the same 
order as my previous instructions were presented to you. You are not to make any 
inference from the order in which I read these forms to you. 


(A) We, the jury, being duly impaneled and sworn, do hereby find that the 
aggravating circumstance(s) that the defendant was found guilty of committing, 
do(es) not outweigh the mitigating factors presented in this case by proof beyond a 
reasonable doubt. 


We therefore unanimously find that the sentence of life imprisonment without 
parole eligibility for twenty-five full years should be imposed upon (insert name of 
defendant). 


(B) We, the jury, being duly impaneled and sworn, do hereby find that the 
aggravating circumstance(s) that the defendant was found guilty of committing, 
do(es) not outweigh the mitigating factors presented in this case by proof beyond a 
reasonable doubt. 


We therefore unanimously find that the sentence of life imprisonment without 
parole eligibility for thirty full years should be imposed upon (insert name of 
defendant). 


(C) We, the jury, being duly impaneled and sworn, do hereby find that the 
aggravating circumstance(s) that the defendant was found guilty of committing, 
do(es) not outweigh the mitigating factors presented in this case by proof beyond a 
reasonable doubt. 


We therefore unanimously find that the sentence of life imprisonment without the 
possibility of parole should be imposed upon (insert name of defendant). 


(D) We, the jury, being duly impaneled and sworn, do hereby find that the 
aggravating circumstance(s) that the defendant was found guilty of committing, 
do(es) outweigh the mitigating factors presented in this case by proof beyond a 
reasonable doubt. 


We therefore unanimously find that the sentence of death should be imposed upon 
(insert name of defendant). 
To render a verdict, all twelve jurors must agree and sign the particular verdict form. 
When all twelve jurors agree upon a verdict, all twelve jurors will sign the appropriate 
verdict form in ink and inform the bailiff. The bailiff will then return you to the 
courtroom. 


Should you be unable to reach a verdict after complete and full deliberations, you shall 
advise the court accordingly in writing. You will then receive further instructions from 
the court. 


27. KFOREPERSON. The foreperson, whom you previously selected, may continue 
in that capacity or you may elect someone entirely different for this phase of the 
proceedings. The foreperson will make sure that your discussions are orderly and that 
each juror has an opportunity to discuss the case and to cast his or her vote. Otherwise, 
the authority of the foreperson is the same as any other juror. 
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28. CONDUCT WHILE DELIBERATING. Your initial conduct upon entering the 
jury room is a matter of importance. It is not wise to immediately express a 
determination to insist upon a certain verdict because, if your sense of pride is aroused, 
you may hesitate to change your position even if you decide that you are wrong. 
Consult with one another. Consider each other’s views and deliberate with the 
objective of reaching an agreement, if you can do so without disturbing your individual 
judgment. Each of you must decide this case for yourselves, but you should do so only 
after a discussion and consideration of the entire case with your fellow jurors. Do not 
hesitate to change an opinion, if convinced it is wrong. However, you should not 
surrender honest (convictions) (beliefs) in order to be congenial or to reach a verdict 
solely because of the opinion of the other jurors. 


29. JURY HAS A QUESTION. If during your deliberations you have a question it 
should be discussed in the privacy of your jury room. It should not reflect the status 
of your deliberations. It should be reduced to writing so that there will be no 
misunderstanding as to what you request. It should then be delivered to the bailiff who 
will submit it to the court. 


30. FINAL REMARKS. I will place in your possession the exhibits and the four 
verdict forms. The foreperson will retain possession of the exhibits and the verdict 
forms and return them to the courtroom when you have reached a verdict. These are 
the only exhibits you may consider. Until your verdict has been announced in open 
court, you are not to disclose to anyone else the status of your deliberations or the 
nature of your verdict. 


Deliberation should take place only when all twelve jurors are in the jury deliberation 
room together. Should any one juror absent himself or herself at any time, all 
deliberations must cease until all twelve jurors are together in the jury deliberation 
room. 


31. ALTERNATE JURORS. Those of you selected as alternate jurors to serve on this 
jury panel must remain and be sequestered until the jury has returned its verdict in 
open court. A juror selected as an alternate is not permitted to participate in the jury’s 
deliberations unless one of the deliberating jurors 1s found by the court to be unable 
or disqualified to perform his or her duties. You will be taken to (insert location) apart 
from the other jurors and will remain under the direction of the bailiff(s) until the 
verdict is reached. The alternate juror(s) will not accompany the jury to the jury room 
or participate in deliberations unless directed by the court. The alternate juror(s) 
continue(s) to be a part of the jury panel while the other jurors are deliberating until 
you are fully released from this case by the court. You shall not discuss this case with 
anyone or each other or tell anyone how you would have voted until you are fully 
released from this case by the court. 


COMMENT 


Crim.R. 24(G)(2) provides that alternate jurors in capital cases shall continue to 
serve during all phases of the deliberations. Alternate jurors may not be present 
directly or indirectly in the jury room during any deliberation. Alternate jurors may 
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be substituted during sentencing phase deliberations pursuant to Crim.R. 24(G)(2). 
If an alternate replaces a juror after deliberations have begun, the court must 
instruct the jury to begin its deliberations anew. If a substitution of an alternate is 
necessary during deliberations in the sentencing phase, the court should give the 
instruction found in the comment to OJI-CR 503.01 § 26 that the juror is bound by 
the trial phase guilty verdict. 


32. SEQUESTRATION. You will be sequestered during your deliberations in the 
sentencing phase of this case. It is impossible for the court to determine the length of 
time that your deliberations will take. Take that time which you believe to be 
appropriate to thoroughly and carefully review all of the evidence and other 
information provided to you. The rules to be followed during sequestration will be 
identical to the rules which were followed by you during the trial phase of this case. 


33. INSTRUCTIONS GIVEN TO THE JURY IN THE SENTENCING PHASE 
WHEN THEY ARE “DEADLOCKED.” In a large portion of cases, absolute certainty 
cannot be attained or expected. Although the verdict must reflect the verdict of each 
individual juror and not mere acquiescence in the conclusion of other jurors, each 
question submitted to you should be examined with proper regard and deference to the 
opinion of others. 


It is desirable that the case be decided. It is your duty to decide the case if you can 
conscientiously do so. You should listen to one another’s arguments with a disposition 
to be persuaded. Do not hesitate to reexamine your views and change your position if 
you are convinced that it is erroneous. If there is disagreement, all jurors should 
reexamine their positions, given that a unanimous verdict has not been reached. Jurors 
for any of the verdicts should consider whether their doubt is reasonable, considering 
that it is not shared by others equally honest who have heard the same evidence and 
with the same desire to arrive at a verdict, and under the same oath. 


Likewise, jurors for any of the verdicts should ask themselves whether they might not 
reasonably doubt the correctness of the judgment not concurred in by all the other 
jurors. You shall return a verdict of death if you unanimously, and that means all 
twelve, find beyond a reasonable doubt that the aggravating circumstance(s) 
outweigh(s) the mitigating factors. If you do not so find, you shall then begin 
deliberations on the life sentence options, and if possible, unanimously return a verdict 
of life imprisonment with parole eligibility after twenty-five full years, or life 
imprisonment with parole eligibility after thirty full years, or life imprisonment 
without the possibility of parole. However, you should not surrender honest convic- 
tions in order to be congenial or to reach a verdict solely because of the opinion of 
other jurors. If it is impossible for you to reach a decision in this case, please report 
this fact to the court in writing. You will now be excused to resume your deliberations. 


COMMENT 
“When a jury becomes irreconcilably deadlocked during its sentencing delib- 
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a. 


erations in the penalty phase of a capital murder trial and is unable to reach a 
unanimous verdict to recommend any sentence authorized by R.C. 2929.03(C)(2), 
the trial court is required to sentence the offender to life imprisonment with parole 
eligibility after serving twenty full years, or life imprisonment with parole 
eligibility after serving thirty full years.” State v. Springer (1992), 63 Ohio St.3d 
167, syllabus. Since Springer was decided, the General Assembly has modified the 
life sentence options to: life imprisonment with parole eligibility after serving 
twenty-five full years or life imprisonment with parole eligibility after serving 
thirty full years, or life imprisonment without the possibility of parole. 


No exact line can be drawn as to how long a jury must deliberate in the penalty 
phase before a trial court should instruct the jury to limit itself to the life sentence | 
options or take the case away from the jury, as done in State v. Springer (1992), L 
63 Ohio St.3d 167. Each case must be decided based upon the particular 
circumstances. In State v. Mason, 82 Ohio St.3d 144, 1998-Ohio-370, the Court 
found that after only four and one-half hours of deliberations, the trial court acted 
appropriately by giving a modified Howard [State v. Howard (1989), 42 Ohio St.3d 
18] charge. The circumstances show that the jury was not irreconcilably dead- 
locked, and the modified Howard charge did not coerce a death verdict. The Ohio 
Supreme Court has approved using supplemental instructions urging jurors to 
continue deliberations to try to reach a unanimous penalty verdict. See, e.g., State 
v. Tyler (1990), 50 Ohio St.3d 24, 26. Such supplemental instructions to a jury 
considering the death penalty do not violate due process. Lowenfield v. Phelps 
(1988), 484 U.S. 231. 


CR 503.02 Murder R.C. 2903.02 (offenses committed on and after 9/6/96 but 
before 6/30/98) 


1. The defendant is charged with murder. Before you can find the defendant guilty of 
murder you must find beyond a reasonable doubt that on or about the 

daygob) se! rem 29g Se omen oes andiin County, Ohio, the 
defendant purposely caused the (death of [insert name of victim]) (unlawful termina- 
tion of the pregnancy of [insert name of mother]). 





COMMENT 


Felonious assault with a deadly weapon is not a lesser included offense of 
attempted murder. State v. Barnes (2002), 94 Ohio St.3d 21, 2002-Ohio0-68. 


2R@PURPOSELYGOIEGR! SOT ARCs C9012 (AN. 


COMMENT 
In cases of transferred intent where the defendant intends to kill a specific 
person and the deceased is accidentally killed instead, the above instruction must 
be modified to meet the facts and circumstances in evidence. State v. Sowell 





(Rel. 15S LCRI-3/2015  Pub.4346) 


186.1 HOMICIDE AND ASSAULT CR 503.02 


s (1988), 39 Ohio St.3d 322, 530 N.E.2d 1294. 


3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. UNLAWFUL TERMINATION OF ANOTHER’S PREGNANCY. RC. 
2903.09(A) — (C). 


5. AFFIRMATIVE DEFENSE: 


COMMENT 
@ See State v. Rhodes (1992), 63 Ohio St.3d 613, 590 N.E.2d 261. 


(A) GENERAL. OJI-CR 417.27. 
(B) SUDDEN PASSION OR SUDDEN FIT OF RAGE. The defendant claims that 


(Text continued on page 187) 
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at the time of the offense, he/she acted knowingly while under the influence of 
sudden passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by (insert name of victim) that was reasonably sufficient to 
incite the defendant into using deadly force. 


(C) KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
(D) CAUSATION. OJI-CR 417.23. 


(E) SUDDEN PASSION, SUDDEN FIT OF RAGE (DEFINED). The defendant is 
“under the influence of sudden passion or in sudden fit of rage” when there is serious 
provocation occasioned by the victim that is reasonably sufficient to incite a person 
into using deadly force is an act done in the heat of blood without time to reflect or 
for passions to cool. 


(F) SERIOUS PROVOCATION. For provocation to be reasonably sufficient to 
bring on sudden passion or a sudden fit of rage, you must determine that the 
provocation was sufficient to arouse the passions of an ordinary person beyond the 
power of his/her control. 


COMMENT 


Drawn from State v. Shane (1992), 63 Ohio St.3d 630, 590 N.E.2d 272. See also, 
State v. Wong (1994), 95 Ohio App.3d 39, 52, 641 N.E.2d 1137. 


(G) EMOTIONAL STATE OF DEFENDANT. In determining whether the defen- 
dant was actually under the influence of sudden passion or a sudden fit of rage, you 
must consider the emotional and mental state of the defendant and the conditions 
and circumstances that surrounded him/her at the time of the act. 


COMMENT 


Drawn from State v. Shane (1992), 63 Ohio St.3d 630, 590 N.E.2d 272. See also 
State v. Wong (1994), 95 Ohio App.3d 39, 52, 641 N.E.2d 1137. 


(H) DEADLY FORCE. “Deadly force” means any force that carries a substantial 
risk that it will proximately result in the death of any person. 


COMMENT 
R.C. 2901.01(A)(2). 


(1) SUBSTANTIAL RISK. “Substantial risk “means a strong possibility, as 
contrasted with a remote or (even a) significant possibility, that a certain result may 
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occur or that certain circumstances may exist. 


COMMENT 
Drawn from R.C.2901.01(A)(8). 


6. CONCLUSION WITHOUT AFFIRMATIVE DEFENSE. OJI-CR 425.01. 


7. CONCLUSION WITH AFFIRMATIVE DEFENSE. If you find that the state 
failed to prove beyond a reasonable doubt that the defendant purposely caused the 
(death of [insert name of victim]) (unlawful termination of the pregnancy of [insert 
name of mother]), then you must find the defendant not guilty of murder. 


If you find that the state proved beyond a reasonable doubt that the defendant 
purposely caused the (death of [insert name of victim]) (unlawful termination of the 
pregnancy of [insert name of mother]), and you also find that the defendant failed to 
prove by the greater weight of the evidence that he/she knowingly acted while under 
the influence of sudden passion or in a sudden fit of rage, either of which was brought 
on by serious provocation occasioned by the victim that was reasonably sufficient to 
incite the defendant into using deadly force, then you must find the defendant guilty 
of murder. 


If you find that the state proved beyond a reasonable doubt that the defendant 
purposely caused the (death of [insert name of victim]) (unlawful termination of the 
pregnancy of [insert name of mother]), but you also find that the defendant proved by 
the greater weight of the evidence that he/she acted knowingly while under the 
influence of sudden passion or in a sudden fit of rage, either of which was brought on 
by serious provocation occasioned by the victim that was reasonably sufficient to incite 
the defendant into using deadly force, then you must find the defendant not guilty of 
murder and guilty of voluntary manslaughter. 


If you find that the state failed to prove beyond a reasonable doubt that the defendant 
knowingly caused the (death of [insert name of victim]) (unlawful termination of the 
pregnancy of [insert name of mother]), then you must find the defendant not guilty of 
voluntary manslaughter. 


COMMENT 


Drawn from State v. Rhodes (1992), 63 Ohio St.3d 613, 590 N.E.2d 261. See 
also, OJI-CR 425.03. 
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8. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.02 Murder R.C. 2903.02 (offenses committed on and after 6/30/98) 
[Reyv, 2-24-07] 


1. The defendant is charged with murder. Before you can find the defendant guilty of 
murder you must find beyond a reasonable doubt that on or about the 

an ee Senge be eee cate in eS  COUNLY. OO, Lic 
defendant 


(Use appropriate alternative) 


(A) purposely caused the (death of [insert name of victim]) (anlawful termination of 
the pregnancy of [insert name of mother)). 


COMMENT 


Felonious assault with a deadly weapon is not a lesser included offense of 
attempted murder. State v. Barnes (2002), 94 Ohio St.3d 21, 2002-Ohio-68. 


(or) 
(B) caused the death of (insert name of victim) as a proximate result of (committing) 
(attempting to commit) (name offense of violence that is a felony of the first or 
second degree and not a violation of R.C. 2903.03 or 2903.04). 


COMMENT 
The Committee believes that the mental culpability under (B) is that required by 
the offense the defendant was committing or attempting to commit. Stanley v. 
Turner (C.A. 6, 1993), 6 F.3d 399; State v. Voland (C.P. Clermont Co. 1999), 99 
Ohio Misc.2d 61, 716 N.E.2d 299. 


R.C. 2903.02(B) does not apply to an offense that becomes a felony of the first 
or second degree only because the offender has previously been convicted of that 
offense or another specified offense. R.C. 2903.02(C). 


2. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 


COMMENT 
In cases of transferred intent where the defendant intends to kill a specific 
person and the deceased is accidentally killed instead, the above instruction must 
be modified to meet the facts and circumstances in evidence. State v. Sowell 
(1988), 39 Ohio St.3d 322, 530 N.E.2d 1294. 
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3. CAUSATION. OJI-CR 417.23, OJI-CR 417.23. 


4. UNLAWFUL TERMINATION OF ANOTHER’S PREGNANCY.  R.C. 
2903.09(A)-(C). 


3. UNDERLYING OFFENSE. Before you can find that the defendant was 
(committing) (attempting to commit) (insert name of applicable offense), you must 
find beyond a reasonable doubt that the defendant (describe each element of the 
applicable offense). 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. The verdict must state 
whether the underlying offense was a felony or a misdemeanor. 


6. INFERIOR DEGREE OFFENSE: 


COMMENT 


See State v. Rhodes (1992), 63 Ohio St.3d 613; State v. Muscatello (1978), 55 
Ohio St.2d 201. 


(A) GENERAL. OJI-CR 417.27. 


(B) SUDDEN PASSION OR SUDDEN FIT OF RAGE. The defendant claims that 
at the time of the offense, he/she acted knowingly while under the influence of 
sudden passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by (insert name of victim) that was reasonably sufficient to 
incite the defendant into using deadly force. 


(C) KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
(D) CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


(E) SUDDEN PASSION, SUDDEN FIT OF RAGE. “Under the influence of 
sudden passion or in a sudden fit of rage” means there is serious provocation 
occasioned by the victim that is reasonably sufficient to incite a person into using 
deadly force; it is an act done in the heat of blood without time to reflect or for 
passions to cool. 


(F) SERIOUS PROVOCATION. For provocation to be reasonably sufficient to 
bring on sudden passion or a sudden fit of rage, you must decide that the provocation 
was sufficient to arouse the passions of an ordinary person beyond the power of 
his/her control. 


(Rel. 13S3CRI-10/2013  Pub.4346) 


19] HOMICIDE AND ASSAULT CR 503.02 


COMMENT 
Drawn from State v. Shane (1992), 63 Ohio St.3d 630. See, also, State v. Wong 
(1994), 95 Ohio App.3d 39. 


(G) EMOTIONAL STATE OF DEFENDANT. When deciding whether the 
defendant was actually under the influence of sudden passion or a sudden fit of rage, 
you must consider the emotional and mental state of the defendant and the 
conditions and circumstances that surrounded him/her at the time of the act. 


COMMENT 
Drawn from State v. Shane (1992), 63 Ohio St.3d 630. See, also, State v. Wong 
(1994), 95 Ohio App.3d 39. 


(H) DEADLY FORCE. “Deadly force” means any force that carries a substantial 
risk that it will proximately result in the death of any person. 


COMMENT 
R.C. 2901.01. 


(1) SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as 
contrasted with a remote or even a significant possibility, that a certain result may 
occur or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


7. CONCLUSION WITHOUT INFERIOR DEGREE OFFENSE. OJI-CR 425.01. 
8. CONCLUSION WITH INFERIOR DEGREEF OFFENSE: 


(A) If you find that the state failed to prove beyond a reasonable doubt that the 
defendant 





(Use appropriate alternative) 


(1) purposely caused the (death of [insert name of victim]) (unlawful termination 
of the pregnancy of [insert name of mother]), then you must find the defendant 
not guilty of murder. 
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(or) 


(2) caused the death of (insert name of victim) as a proximate result of 
(committing) (attempting to commit) (insert name of offense of violence that is a 
felony of the first or second degree and not a violation of R.C. 2903.03 or 
2903.04), then you must find the defendant not guilty of murder. 


(B) If you find that the state proved beyond a reasonable doubt that the defendant 
(Use appropriate alternative) 


(1) purposely caused the (death of [insert name of victim]) (unlawful termination 
of the pregnancy of [insert name of mother]), and you also find that the defendant 
failed to prove by the greater weight of the evidence that he/she knowingly acted 
while under the influence of sudden passion or in a sudden fit of rage, either of 
which was brought on by serious provocation occasioned by the victim that was 
reasonably sufficient to incite the defendant into using deadly force, then you 
must find the defendant guilty of murder. 


(or) 


(2) caused the death of (insert name of victim) as a proximate result of 
(committing) (attempting to commit) (insert name of offense of violence that is a 
felony of the first or second degree and not a violation of R.C. 2903.03 or 
2903.04), and you also find that the defendant failed to prove by the greater 
weight of the evidence that he/she knowingly acted while under the influence of 
sudden passion or in a sudden fit of rage, either of which was brought on by 
serious provocation occasioned by the victim that was reasonably sufficient to 
incite the defendant into using deadly force, then you must find the defendant 
guilty of murder. 


(C) If you find that the state proved beyond a reasonable doubt that the defendant 
(Use appropriate alternative) 


(1) purposely caused the (death of [insert name of victim]) (unlawful termination 
of the pregnancy of [insert name of mother]), but you also find that the defendant 
proved by the greater weight of the evidence that he/she acted knowingly while 
under the influence of sudden passion or in a sudden fit of rage, either of which 
was brought on by serious provocation occasioned by the victim that was 
reasonably sufficient to incite the defendant into using deadly force, then you 
must find the defendant guilty of voluntary manslaughter. 


(or) 


(2) caused the death of (insert name of victim) as a proximate result of 
(committing) (attempting to commit) (insert name of offense of violence that is a 
felony of the first or second degree and not a violation of R.C. 2903.03 or 
2903.04), but you also find that the defendant proved by the greater weight of the 
evidence that he/she acted knowingly while under the influence of sudden passion 
or in a sudden fit of rage, either of which was brought on by serious provocation 
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occasioned by the victim that was reasonably sufficient to incite the defendant 
into using deadly force, then you must find the defendant guilty of voluntary 
manslaughter. 


You may not sign more than one verdict form on this Count. 


COMMENT 


Drawn from State v. Rhodes (1992), 63 Ohio St.3d 613. Note that R.C. 
2903.02(B) was enacted after the decision in Rhodes. 


The Committee recommends that the judge read the appropriate verdict form 
with each alternative and instruct the jury that it may not sign more than one 
verdict form on this Count. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


10. SAMPLE VERDICT FORMS. OJI-CR 425.33. 


CR 503.03 Voluntary manslaughter R.C. 2903.03 (offenses committed on and 
after 9/6/96) [Rev. 1/20/07] 


COMMENT 


This instruction should be used when the defendant is charged only with 
voluntary manslaughter, not murder or aggravated murder. State v. Muscatello 
(1978), 55 Ohio St.2d 201, holds that if the defendant is not charged with murder 
or aggravated murder but with voluntary manslaughter only, neither party is 
required to establish either sudden passion or sudden fit of rage. It 1s “presumed” 
that one or both of them are present. 


1. The defendant is charged with voluntary manslaughter. Before you can find the 
defendant guilty of voluntary manslaughter, you must find that the state has proved 
beyond a reasonable doubt that on or about the _____—————Cs dy oof : 

, and in County, Ohio, the defendant knowingly caused 
the (death of [insert name of victim]) (unlawful termination of the pregnancy of [insert 
name of mother)). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION. OJI-CR 417.23. 


4. UNLAWFUL TERMINATION OF ANOTHER’S PREGNANCY. R.C. 
2903.09(A)X{C). 


5. CONCLUSION. OJI-CR 425.01. 
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6. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.04 Involuntary manslaughter R.C. 2903.04 (offenses committed on 
and after 9/6/96 but before 3/23/00) 


|. The defendant is charged with involuntary manslaughter. Before you can find the 


defendant guilty you must find beyond a reasonable doubt that on or about the 
day. of = * © seas eae , and in County, 


Ohio, the defendant (insert culpable mental state) caused the (death of [insert name of 
victim]) (unlawful termination of the pregnancy of [insert name of mother]), as a 
proximate result of (committing) (attempting to commit) (insert name of offense). 


COMMENT 


The mental culpability is that required by the offense the defendant was 
committing or attempting to commit. Stanley v. Turner (6th Cir. 1993), 6 F.3d 399; 
State v. Voland (C.P. Clermont Co., 1999), 99 Ohio Misc.2d 61, 716 N.E.2d 299. 


2. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


3. UNLAWFUL TERMINATION OF ANOTHER’S — PREGNANCY. R-C. 
2903.09(A){C). 


4. UNDERLYING OFFENSE. Before you can find that the defendant was 
(committing) (attempting to commit) (insert name of applicable offense) you must find 
beyond a reasonable doubt that the defendant (describe each element of the applicable 
offense). 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. The verdict must state 
whether the underlying offense was a felony or a misdemeanor. 


5. ADDITIONAL FINDING: 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2903.04(D). 
6. CONCLUSION. OJI-CR 425.01. 


7. CONCLUSION. WITH. DRESSER INCLUDED: OBBENSES OC hats .o: 
OJI-CR 425.11. 


CR 503.04 Involuntary manslaughter R.C. 2903.04 (offenses committed on 
and after 3/23/00) 


1. The defendant is charged with involuntary manslaughter. Before you can find the 
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4 defendant guilty you must find beyond a reasonable doubt that on or about the 
day of ; and in. ..___—s—#s—sa3 § Be County; 


Ohio, the defendant (insert culpable mental state, if applicable) caused the (death of 
[insert name of victim]) (unlawful termination of the pregnancy of [insert name of 
mother]), as a proximate result of (committing) (attempting to commit) 


(Use appropriate alternative) 
(A) (insert name of felony). 
(or) 


a (B) (msert name, or otherwise describe, the charged misdemeanor, regulatory 
offense, or minor misdemeanor other than a minor misdemeanor contained in R.C. 
Title 45 or in a municipal ordinance substantially equivalent thereto) 


COMMENT 


The mental culpability is that required by the offense the defendant was 
committing or attempting to commit. Stanley v. Turner (6th Cir. 1993), 6 F.3d 399; 
State v. Voland (C.P. Clermont Co., 1999), 99 Ohio Misc.2d 61, 716 N.E.2d 299. 
If the statute, regulation or ordinance does not specify a culpable mental state and 
indicates an intent to impose strict criminal liability, the Committee believes that 
4 under R.C. 2901.21(B), there is strict criminal liability. 


2. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


3. UNLAWFUL TERMINATION OF ANOTHER’S PREGNANCY. R.C. 
AU MES UT as) lO ji 


4. UNDERLYING OFFENSE. Before you can find that the defendant was 
(committing) (attempting to commit) (insert name of applicable offense) you must find 
beyond a reasonable doubt that the defendant (describe each element of the applicable 


offense). 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. The verdict must state 
whether the underlying offense was a felony or a misdemeanor. 


5. ADDITIONAL FINDING: 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2903.04(D). 


4 6. CONCLUSION. OJI-CR 425.01. 


(Rel. 13S3CRI-10/2013  Pub.4346) 


CR 503.041 OHIO JURY INSTRUCTIONS—CRIMINAL 196 


7. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.041 Reckless homicide R.C. 2903.041 


1. The defendant is charged with reckless homicide. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day of , and in County, Ohio, the 
defendant recklessly ee the (death of [insert name of victim]) (unlawful termina- 
tion of the pregnancy of [insert name of mother}). 


2. CRIMINATORECKEEBSSNESS, OFF GR 4i7 17: RC. 2907 22(e) 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. UNLAWFUL TERMINATION OF ANOTHER’S PREGNANCY. RC. 
2903.09(A)-(C). 
5. CONCLUSION. OJI-CR 425.01. 


6. CONCLUSION OWITHeebESSER RINGGUDED SOFPERNSES Ol -Gr425 (U9: 
OJI-CR 425.11. 


CR 503.05 Negligent homicide R.C. 2903.05 


1. The defendant is charged with negligent homicide. Before you can find the 
defendant guilty you must find beyond a reasonable doubt that on or about the 
AIVIMIILEA Wer day Of, Oe ee CL 1) ee ene er OUT] ayy 
(other jurisdiction), Ohio, the defendant negligently caused the (death of [insert name 
of victim]) (anlawful termination of the pregnancy of [insert name of mother]) by 
means of a (deadly weapon) (dangerous ordnance). 


COMMENT 


Negligent homicide involving “the unlawful termination of another’s preg- 
nancy” only applies to offenses committed on and after 9/6/96). 


2. NEGLIGENTLY, OJL-CR 417 19; KG] 290127). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. UNLAWFUL ,TERMINATION. OF  ANOTHER’S .PREGNANCY, R-C. 
2903.09(A)-(C). 


5. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried or used as a weapon. 


COMMENT 
ReGAi29273 LGA) 
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6. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device or thing which has two characteristics. The first characteristic is that it is 
capable of inflicting or causing death. The second characteristic is in the alternative: 
either the instrument, device or thing was designed or specially adapted for use as a 
weapon (such as a gun, billy club or brass knuckles), or it was possessed, carried or 
used in this case as a weapon. These are questions of fact for you to determine. 


7. DANGEROUS ORDNANCE. R.C, 2923.11(CK) and (L). 
8. CONCLUSION. OJI-CR 425.01. 


PeeOINGUSION MW ITH SUES SER INCLUDED OFFENSE. OJLCR_A25.09; 
OJI-CR 425.11. 


CR 503.06 Aggravated vehicular homicide; vehicular homicide; vehicular 
manslaughter R.C. 2903.06 (offenses committed on or after 6/1/04) 
[Reyv. 1-23-10] 


1. The defendant is charged with (aggravated vehicular homicide) (vehicular 
homicide) (vehicular manslaughter). Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the day Ole Ua ee 
and in __——C—C—CSCSCS—C (CContty) Ce’ Jurisdiction), Ohio, the defendant, while 
(operating) (participating in the operation of) a (motor vehicle) (motorcycle) 
(snowmobile) (locomotive) (watercraft) (aircraft), caused the (death of [insert name of 
victim]) (unlawful termination of the pregnancy of [insert name of mother]) 





(Use appropriate alternative) 
(A)(1) as the proximate result of committing 


(a) (describe by name the violation of R.C. 4511.19[A] or a_ substantially 
equivalent municipal ordinance). 


(b) (describe by name the violation of R.C. 1547.11[A] or a substantially 


equivalent municipal ordinance). 


(c) (describe by name the violation of R.C. 4561.15[A][3] or a substantially 
equivalent municipal ordinance). 


COMMENT 


The Committee believes that R.C. 2903.06(A)(1) imposes strict liability. R.C. 
2901.21(B); State v. Wac (1981), 68 Ohio St.2d 84. The court must instruct the jury 
on the elements of the applicable offense, together with the meaning of pertinent 
words and phrases. 


(or) 
(A)(2) recklessly. 
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(or) 


(A)(3) as the proximate result of committing, while (operating) (participating in the 
operation of) a (motor vehicle) (motorcycle) in a construction zone, a reckless 
operation offense if the person whose (death was caused) (pregnancy was unlaw- 
fully terminated) was in the construction zone at the time of the defendant’s 
commission of the reckless operation offense in the construction zone where there 
were properly erected signs for the construction zone. 


COMMENT 
Drawn from R.C. 2903.06(A)(2)(b) and (F), 5501.27. e 
(or) 
(A)(4) negligently. 
(or) 


(A)(5) as the proximate result of committing, while (operating) (participating in the 
operation of) a (motor vehicle) (motorcycle) 1n a construction zone, a speeding 

offense if the person whose (death was caused) (pregnancy was unlawfully 
terminated) was in the construction zone at the time of the defendant’s commission e 
of the speeding offense in the construction zone where there were properly erected 
warning signs for the construction zone. 


(or) 


(A)(6) as the proximate result of committing (describe by name the minor 
misdemeanor violation of any provision of any section of R.C. Title 45 or of a 
substantially equivalent municipal ordinance). 


2. OPERATE. “Operate” means to cause or have caused movement. 





COMMENT e 
Drawieironi @rtouilo 


For a discussion of what constitutes “participating in the operation” of a motor 
vehicle, see State v. Hann (1977), 55 Ohio App.2d 267. 


Sau MOTOR IN EBHICLE OR: Ce4 51.04. 
ABOVIOTORGY Gale RC ea ale ls 


5. SNOWMOBILE. “Snowmobile” means any self-propelled vehicle designed 
primarily for use on snow or ice and steered by skis, runners, or caterpillar treads. 
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COMMENT 
R.C. 4519.01. 


6. WATERCRAFT, RC. 154 70r 


7. AIRCRAFT. “Aircraft” means any contrivance used or designed for navigation or 
flight in the air, excepting a parachute or other contrivance for such navigation used 
primarily as safety equipment. 


COMMENT 
R.C. 4561.01. 


8. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


9. UNLAWFUL TERMINATION OF ANOTHER’S PREGNANCY. R.C. 
2903.09(A) and (C). 


DOM CEE Sys OCRed 1719 R G90 1 220). 


11. CONSTRUCTION ZONE. “Construction zone” means that lane or portion of 
street or highway open to vehicular traffic and adjacent to a lane, berm, or shoulder of 
a Street or highway within which lane, berm, or shoulder construction, reconstruction, 
resurfacing, or any other work of a repair or maintenance nature, including public 
utility work, is being conducted, commencing with the point where the first worker or 
piece of equipment is located and ending where the last worker or piece of equipment 
is located and the offense occurs during hours of actual work within the construction 
zone. 


COMMENT 
Drawn from R.C. 4511.98, 5501.27. 


12. RECKLESS OPERATION OFFENSE. R.C. 2903.06(G)(1)(d). 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. 


13. NEGLIGENTLY. OJI-CR 417.19; R.C. 2901.22(D). 
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14. SPEEDING OFFENSE. R.C. 2903.06(G)(1)(e). 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. 


15. UNDERLYING OFFENSE. Before you can find that the defendant was 
committing (insert name of applicable offense), you must find beyond a reasonable 
doubt that the defendant committed (describe each element of the applicable offense). 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. 


16. ADDITIONAL FINDING(S): 
(A) DRIVING UNDER SUSPENSION. OJI-CR 425.25; R.C. 2903.06(B). 
(B) PRIOR CONVICTION(S). OJI-CR 425.15; R.C. 2903.06(B). 

17. CONCLUSION. OJI-CR 425.01. 


18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.08 Aggravated vehicular assault; vehicular assault R.C. 2903.08 
(offenses committed on or after 6/1/04) /Rev. 1-23-10] 


1. The defendant is charged with (aggravated vehicular assault) (vehicular assault). 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 
on or about the day of 20 ANC eee 2 een COUNT R(Osier 
jurisdiction), Ohio, the defendant, while (operating) (participating in the operation of) 
a (motor vehicle) (motorcycle) (snowmobile) Uocomotive) (watercraft) (aircraft), 
caused serious physical harm to (insert name of victim) (the unborn of [insert name of 
mother]) 








(Use appropriate alternative) 
(A)(1) as the proximate result of committing 


(a) (describe by name the violation of R.C. 4511.19{[A] or a substantially 
equivalent municipal ordinance). 
(b) (describe by name the violation of R.C. 1547.11[A] or a substantially 


equivalent municipal ordinance). 


(c) (describe by name the violation of R.C. 4561. 15[A][3] or a substantially 


equivalent municipal ordinance). 
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COMMENT 
The Committee believes that R.C. 2903.08(A)(1) imposes strict liability. R.C. 
2901.21(B): State v. Wac (1981), 68 Ohio St.2d 84. The court must instruct the jury 
on the elements of the applicable offense, together with the meaning of pertinent 
words and phrases. 


(or) 
(A)(2) as the proximate result of committing, while (operating) (participating in the 
operation of) a (motor vehicle) (motorcycle) in a construction zone, a reckless 
operation offense if the person to (whom) (whose unborn) the serious physical harm 
was caused was in the construction zone at the time of the defendant’s commission 
of the reckless operation offense in the construction zone where there were properly 
erected signs for the construction zone. 


COMMENT 
Drawn from R.C. 2903.08(A)(2)(a) and (F), 5501.27. 


(or) 


(A)(3) recklessly. 
(or) 

(A)(4) as the proximate result of committing, while (operating) (participating in the 
operation of) a (motor vehicle) (motorcycle) in a construction zone, a speeding 
offense if the person to (whom) (whose unborn) the serious physical harm was 
caused was in the construction zone at the time of the defendant’s commission of the 
speeding offense in the construction zone where there were properly erected signs 
for the construction zone. 


No 


OPERATE. “Operate” means to cause or have caused movement. 


COMMENT 
Drawn. from_R..C.451 1018 


For a discussion of what constitutes “participating in the operation” of a motor 
vehicle, see State v. Hann (1977), 55 Ohio App.2d 267. 


Seve POKeY Er@Eb he, 41 OL 
4. MOTORCYCLE. R.C. 4511.01. 
SNOWMOBILE. “Snowmobile” means any self-propelled vehicle designed 
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primarily for use on snow or ice and steered by skis, runners, or caterpillar treads. 


COMMENT 
RiCe 45190 le 


6. WATERCRAPT. R.C. 1547.01. 


7. AIRCRAFT. “Aircraft” means any contrivance used or designed for navigation or 
flight in the air, excepting a parachute or other contrivance for such navigation used 
primarily as safety equipment. 


COMMENT 
RG 461-018 


8. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 
OF ~6SERIOUS PHYSIGCAISHARNVELO PERSONS sy Gee Ui 


10. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
RC e200 10 Is 


11. UNBORN. “Unborn” means a member of the human species, who is or was 
carried in the womb of another, during a period that begins with fertilization and 
continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


12. CONSTRUCTION ZONE. “Construction zone” means that lane or portion of 
street or highway open to vehicular traffic and adjacent to a lane, berm, or shoulder of 
a street or highway within which lane, berm, or shoulder construction, reconstruction, 
resurfacing, or any other work of a repair or maintenance nature, including public 
utility work, is being conducted, commencing with the point where the first worker or 
piece of equipment is located and ending where the last worker or piece of equipment 
is located and the offense occurs during hours of actual work within the construction 
zone. 
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COMMENT 
Drawn from R.C. 4511.98, 5501.27. 


13. RECKLESS OPERATION OFFENSE. R.C. 2903.08(F)(4), 2903.06. 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. 


14. RECKLESSLY. OJI-CR 417.19; R.C. 2901.22(C). 
Ty. “SPEEDING OFFENSES R°C?2903,08(F)(4), 2903.06: 


COMMENT 


The court must instruct the jury on the elements of the applicable offense, 
together with the meaning of pertinent words and phrases. 


16. ADDITIONAL FINDING(S): 
(A) DRIVING UNDER SUSPENSION. OJI-CR 425.25; R.C. 2903.08(B). 
(B) PRIOR CONVICTION(S). OJI-CR 425.15; R.C. 2903.08(B). 

17. CONCLUSION. OJI-CR 425.01. 


Poe ONE SION SW ITH EEESSER@INCEUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.11(A) Felonious assault R.C. 2903.11(A) (offenses committed on and 
after 9/6/96 but before 3/14/07) [Rev. 12-11-10] 


1. The defendant is charged with felonious assault. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 
,andin____——C—CSC (County) (heer jurisdiction), 





Ohio, the defendant knowingly 
(Use appropriate alternative) 


(A)(1) caused serious physical harm to (insert name of victim) (the unborn of [insert 
name of mother}). 


(or) 
(A)(2) caused or attempted to cause physical harm to (insert name of victim) (the 
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unborn of [insert name of mother|) by means of a (deadly weapon) (dangerous 
ordnance). 


COMMENT 


Felonious assault with a deadly weapon is not a lesser included offense of 
attempted murder. State v. Barnes, 94 Ohio St.3d 21, 2002-Ohio-68. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 
4. SERIOUS PHYSICAL HARM. R.C. 2901.01. 


5. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
Ine en UF 


6. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would result in physical harm. 


COMMENT 
Draveneironiek 5073.02: 


7. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
RG. D923sbI(A). 


8. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device, or thing that has two characteristics. The first characteristic is that it is capable 
of inflicting or causing death. The second characteristic is in the alternative: either the 
instrument, device, or thing was designed or specially adapted for use as a weapon 
(such as a gun, billy club, or brass knuckles), or it was possessed, carried, or used in 
this case as a weapon. These are questions of fact for you to decide. 
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COMMENT 


Where the accused pointed a gun at another, knowing it to be unloaded, making 
an attempt to pull the trigger or use the gun as a deadly weapon, the accused may 
be found guilty of felonious assault. State v. Tate (1978), 54 Ohio St.2d 444. 


The act of pointing a deadly weapon at another coupled with a threat, which 
indicates an intention to use such weapon, is sufficient evidence to convict a 
defendant of the offense of felonious assault. State v. Green (1991), 58 Ohio St.3d 
PBA 


; 9. DANGEROUS ORDNANCE. R.C_2973.1)(K) and(L). 


10. ANOTHER’S UNBORN. “Another’s unborn” means a member of the (human) 
(homo sapiens) species, who 1s or was carried in the womb of another, during a period 
that begins with fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


) 11>] INFERIOR DEGREE. OFEENSE. 


COMMENT 


See State v. Evans, 122 Ohio St.3d 381, 2009-Ohio-2974, which clarifies the test 
set forth in State v. Deem (1988), 40 Ohio St.3d 205. 


CA meme NEURAL AOUCGR 417 27. 


(B) SUDDEN PASSION OR SUDDEN FIT OF RAGE. The defendant claims that 

} at the time of the offense, he/she acted knowingly while under the influence of 
sudden passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by (insert name of victim) that was reasonably sufficient to 
incite the defendant into using deadly force. 


(C) SISNOWINGEY*“OJ]-CR&419 FIR .Ga2901 22(B): 
(D) CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


(E) SUDDEN PASSION, SUDDEN FIT OF RAGE. “Under the influence of 

sudden passion or in a sudden fit of rage” means there is serious provocation 

occasioned by the victim that is reasonably sufficient to incite a person into using 

deadly force; it is an act done in the heat of blood without time to reflect or for 
: passions to cool. 
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(F) SERIOUS PROVOCATION. For provocation to be reasonably sufficient to 
bring on sudden passion or a sudden fit of rage, you must decide that the provocation 


was sufficient to arouse the passions of an ordinary person beyond the power of 
his/her control. 


COMMENT 


Drawn from State v. Shane (1992), 63 Ohio St.3d 630. See, also, State v. Wong 
(1994), 95 Ohio App.3d 39. 





(G) EMOTIONAL STATE OF DEFENDANT. When deciding whether the 
defendant was actually under the influence of sudden passion or a sudden fit of rage, 
you must consider the emotional and mental state of the defendant and the 
conditions and circumstances that surrounded him/her at the time of the act. 


COMMENT 


Drawn from State v. Shane (1992), 63 Ohio St.3d 630. See, also, State v. Wong 
(1994), 95 Ohio App.3d 39. 


(H) DEADLY FORCE. “Deadly force” means any force that carries a substantial 
risk that it will proximately result in the death of any person. 


COMMENT 
RiGa290 Olay 2) 


12. ADDITIONAL FINDINGS: 


(A) PEACE OFFICER AS VICTIM. OJI-CR 425.25; R.C. 2903.11(B) (offenses e 
committed on and after 9/6/96 but before 3/14/07). 


COMMENT 
R.C. 2903.11(B) was renumbered to R.C. 2903.11(D) effective 3/23/00. 


(B) SERIOUS PHYSICAL HARM TO A PEACE OFFICER. OJI-CR 425.25; 
R.C. 2903.11(B) (offenses committed on and after 2/3/00 but before 3/14/07). 





(Rel. L3S3CRI-10/2013  Pub.4346) 


207 HOMICIDE AND ASSAULT CR 503.11(A) 


COMMENT 
R.C. 2903.11(B) was renumbered to R.C. 2903.11(D) effective 3/23/00. 


See ae Peer CUR MRO 82959-01 


COMMENT 


On and after 3/18/99 but before 6/30/99, “peace officer” included an “employee 
of the department of natural resources who [was] a natural resources law 
enforcement staff officer designated pursuant to section 1501.013 of the Revised 
Code, a forest officer designated pursuant to section 1503.29 of the Revised Code, 
a preserve officer designated pursuant to section 1517.10 of the Revised Code, a 
wildlife officer designated pursuant to section 1531.13 of the Revised Code, a park 
officer designated pursuant to section 1541.10 of the Revised Code, or a state 
watercraft officer designated pursuant to section 1547.521 of the Revised Code; 
individual designated to perform law enforcement duties under section 511.232, 
1545.13, or 6101.75 of the Revised Code.” 


On and after 6/30/99 but before 5/17/00, “peace officer” included an “enforce- 
ment agent of the department of public safety designated under section 5502.14 of 
the Revised Code,” but “Peace Officer” did not include a “liquor control 
investigator or food stamp trafficking agent.” 


On and after 5/17/00 but before 3/22/01, “peace officer” included a “special 
police officer employed by a port authority under section 4582.04 or 4582.28 of the 
Revised Code.” 


On and after 3/22/01 but before 8/29/02, “peace officer” included “the house 
sergeant at arms if the house sergeant at arms has arrest authority pursuant to 
division (E)(1) of section 101.311 of the Revised Code; and an assistant house 
sergeant at arms.” 


On and after 8/29/02 but before 3/14/03, “‘peace officer” included an “officer or 
employee of the bureau of criminal identification and investigation established 
pursuant to section 109.51 of the Revised Code who has been awarded a certificate 
by the executive director of the Ohio peace officer training commission attesting 
to the officer’s or employee’s satisfactory completion of an approved state, county, 
municipal, or department of natural resources peace officer basic training program 
and who [was] providing assistance upon request to a law enforcement officer or 
emergency assistance to a peace officer pursuant to section 109.54 or 109.541 of 
the Revised Code.” 


On and after 3/14/03 but before 3/19/03, “peace officer” included a “veteran’s 
home police officer appointed under section 5907.02 of the Revised Code.” 

On and after 3/19/03 but before 9/23/08, “peace officer” included “a special 
police officer employed by a port authority under section 4582.04 or 4582.28 of the 
Revised Code; police constable of any township; police officer of a township or 
joint township police district; a special police officer employed by a municipal 
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corporation at a municipal airport, or other municipal air navigation facility, that 
has scheduled operations, as defined in section 119.3 of Title 14 of the Code of 
Federal Regulations, 14 C.FR. 119.3, as amended, and that [was] required to be 
under a security program and is governed by aviation security rules of the 
transportation security administration of the United States department of transpor- 
tation as provided in Parts 1542 and 1544 of Title 49 of the Code of Federal 
Regulations, as amended.” 


(D) NATURAL RESOURCES LAW ENFORCEMENT STAFF OFFICER. R.C. 
1501.013 (offenses committed on and after 3/18/99). 


(E) FOREST OFFICER. R.C. 1503.29 (offenses committed on and after 3/18/99). @ 


(F) PRESERVE.-OFFICER: -R:G). 1517.10. (offenses. committedson ands after 
3/18/99). 


(G) WILDLIFE OFFICER. R.C. 1531.13 (offenses committed on and after 
3/18/99). 


(H) PARK OFFICER. R.C. 1541.10 (offenses committed on and after 3/18/99). 


(1) STATE WATERCRAFT OFFICER. R.C. 1547.521 (offenses committed on and 
after 3/18/99). 


(J) INDIVIDUAL DESIGNATED TO PERFORM LAW ENFORCEMENT 
DUTIES. R.C. 511.232, 1545.13, 6101.75 (offenses committed on and after @ 
3/18/99). 


(K) ENFORCEMENT AGENT OF THE DEPARTMENT OF PUBLIC SAFETY. 
R.C. 5502.14 (offenses committed on and after 6/30/99). 


(L) SPECIAL POLICE OFFICER EMPLOYED BY A PORT AUTHORITY. R.C. 
4582.04, 4582.28 (offenses committed on and after 5/17/00). 


(M) THE HOUSE SERGEANT AT ARMS. R.C. 101.311 (offenses committed on 
and after 3/22/01). 


(N) OFFICER OR EMPLOYEE OF THE BUREAU OF CRIMINAL IDENTIFI- 
CATION AND INVESTIGATION. R.C. 109.51, 109.54, 109.541, 109.542 (of- 
fenses committed on and after 8/29/02). ¢ 


(O) VETERAN’S HOME POLICE OFFICER. R.C. 5907.02 (offenses committed 
on and after 3/14/03). 


(P) SPECIAL POLICE OFFICER EMPLOYED BY A MUNICIPAL CORPORA- 
TION AT A MUNICIPAL AIRPORT OR OTHER MUNICIPAL AIR NAVIGA- 
TION FACILITY. 14 C.F.R. 119.3; 49 C.F.R. 1542, 1544 (offenses committed on 
and after 3/19/03). 


(Q) SERIOUS PHYSICAL HARM. R.C, 2901.01. 


(R) PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 





(ReL13S3CRI-10/2013  Pub.4346) 


209 HOMICIDE AND ASSAULT CR 503.11(A) 


COMMENT 
Cre FU TOL: 


13. CONCLUSION WITHOUT INFERIOR DEGREE OFFENSE. OJI-CR 425.01. 
14. CONCLUSION WITH INFERIOR DEGREE OFFENSE. 
You may not sign more than one verdict form on this Count. 


(A) If you find that the state failed to prove beyond a reasonable doubt that the 
defendant knowingly (caused serious physical harm to [insert name of victim]) 
(caused or attempted to cause physical harm to [insert name of victim] by means of 
a deadly weapon or dangerous ordnance), then you must find the defendant not 
guilty. 


(B) If you find that the state proved beyond a reasonable doubt that the defendant 
knowingly (caused serious physical harm to [insert name of victim]) (caused or 
attempted to cause physical harm to [insert name of victim] by means of a deadly 
weapon or dangerous ordnance), and you find that the defendant failed to prove by 
the greater weight of the evidence that he/she acted while he/she was under the 
influence of sudden passion or in a sudden fit of rage, either of which was brought 
on by serious provocation occasioned by the victim that was reasonably sufficient 
to incite the defendant into using deadly force, then you must find the defendant 
guilty of felonious assault. 


(C) If you find that the state proved beyond a reasonable doubt that the defendant 
knowingly (caused serious physical harm to [imsert name of victim]) (caused or 
attempted to cause physical harm to [insert name of victim] by means of a deadly 
weapon or dangerous ordnance), but you also find that the defendant proved by the 
greater weight of the evidence that he/she acted while under the influence of sudden 
passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by the victim that was reasonably sufficient to incite the 
defendant into using deadly force, then you must find the defendant guilty of 
aggravated assault. 


COMMENT 
Drawn from State vy. Deem (1988), 40 Ohio St.3d 205. 


The Committee recommends that the judge read the appropriate verdict form 
with each alternative and instruct the jury that it may not sign more than one 
verdict form on this Count. 


1s) CONCLUSION WITH LESSER INCLUDED OPFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 
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16. SAMPLE VERDICT FORMS. OJI-CR 425.33. 


CR 503.11(A) Felonious assault R.C. 2903.11(A) (offenses committed on and 
after 3/14/07) [Rev. 12-11-10] 


|. The defendant is charged with felonious assault. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 
ae ,andin____ CC (Cutty) (ther jurisdiction), Ohio, the 
defendant knowingly 








(Use appropriate alternative) 
(A)(1) caused serious physical harm to (insert name of victim) (the unborn of [insert 
name of mother)). 
(or) 


(A)(2) caused or attempted to cause physical harm to (insert name of victim) (the 
unborn of [insert name of mother|) by means of a (deadly weapon) (dangerous 
ordnance). 


COMMENT 


Felonious assault with a deadly weapon is not a lesser included offense of 
attempted murder. State v. Barnes, 94 Ohio St.3d 21, 2002-Ohio-68. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 
4. SERIOUS PHYSICAL HARM. R.C. 2901.01. 


5. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
REG 0 1018 


6. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would result in physical harm. 


COMMENT 
Drawn from R.C. 2923.02. 


7. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
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capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
Pe 923 41:1 GAY). 


8. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device, or thing that has two characteristics. The first characteristic is that it is capable 
of inflicting or causing death. The second characteristic is in the alternative: either the 
instrument, device, or thing was designed or specially adapted for use as a weapon 
(such as a gun, billy club, or brass knuckles), or it was possessed, carried, or used in 
this case as a weapon. These are questions of fact for you to decide. 


COMMENT 


Where the accused pointed a gun at another, knowing it to be unloaded, making 
an attempt to pull the trigger or use the gun as a deadly weapon, the accused may 
be found guilty of felonious assault. State v. Tate (1978), 54 Ohio St.2d 444. 


The act of pointing a deadly weapon at another coupled with a threat, which 
indicates an intention to use such weapon, is sufficient evidence to convict a 
defendant of the offense of felonious assault. State v. Green (1991), 58 Ohio St.3d 
js 


9. DANGEROUS ORDNANCE. R.C,. 2923.11¢K) and (L). 


10. ANOTHER’S UNBORN. “Another’s unborn” means a member of the (human) 
(homo sapiens) species, who is or was carried in the womb of another, during a period 
that begins with fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


lf. INFERIOR DEGREE OFFENSE. 


COMMENT 


See State v. Evans, 122 Ohio St.3d 381, 2009-Ohio-2974, which clarifies the test 
set forth in State v. Deem (1988), 40 Ohio St.3d 205. 


(A) GENERAL. OJI-CR 417.27. 


(Rel. 13S3CRIF-L0/2013 Pub.4346) 


CR 503.11(A) OHIO JURY INSTRUCTIONS—CRIMINAL 212 


(B) SUDDEN PASSION OR SUDDEN FIT OF RAGE. The defendant claims that e 
at the time of the offense, he/she acted knowingly while under the influence of 
sudden passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by (insert name of victim) that was reasonably sufficient to 

incite the defendant into using deadly force. 


(Cy KNOW INGEYCOM-CReEEF Tl e290 lB | 
(D) CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


(CE) SUDDEN “PASSION, ‘SUDDEN’ FIT OF RAGE. “Under the-influence’ of 
sudden passion or in a sudden fit of rage” means there is serious provocation 
occasioned by the victim that is reasonably sufficient to incite a person into using » 
deadly force; it is an act done in the heat of blood without time to reflect or for 
passions to cool. 


(F) SERIOUS PROVOCATION. For provocation to be reasonably sufficient to 
bring on sudden passion or a sudden fit of rage, you must decide that the provocation 
was sufficient to arouse the passions of an ordinary person beyond the power of 
his/her control. 


COMMENT 


Drawn from State v. Shane (1992), 63 Ohio St.3d 630. See, also, State v. Wong 
(1994), 95 Ohio App.3d 39. “ir 


(G) EMOTIONAL STATE OF DEFENDANT. When deciding whether the 
defendant was actually under the influence of sudden passion or a sudden fit of rage, 
you must consider the emotional and mental state of the defendant and the 
conditions and circumstances that surrounded him/her at the time of the act. 


COMMENT 


Drawn from State v. Shane (1992), 63 Ohio St.3d 630. See, also, State v. Wong 
(1994), 95 Ohio App.3d 39. 





(H) DEADLY FORCE. “Deadly force” means any force that carries a substantial 
risk that it will proximately result in the death of any person. 


COMMENT 
ReGa2901,0 15 


(1) SUBSTANTIAL RISK. “Substantial risk’ means a strong possibility, as 
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contrasted with a remote or even a significant possibility, that a certain result may 
occur or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


12. ADDITIONAL FINDING(S): 


(A) PEACE OFFICER AS VICTIM. OJI-CR 425.25; R.C. 2903.11(D) (offenses 
committed on and after 3/14/07). 


COMMENT 


R.C. 2903.11(D) was renumbered to R.C. 2903.11(D)(1) effective 4/4/07, and 
then R.C. 2903.11(D)(1) was renumbered to R.C. 2903.11(D)(1)(a) effective 
A/7/09). 


(B) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION AS VICTIM. OJI-CR 425.25; R.C. 2903.11(D) (offenses 
committed on and after 3/14/07). 


COMMENT 


R.C. 2903.11(D) was renumbered to R.C. 2903.11(D)(1) effective 4/4/07, and 
then R.C. 2903.11(D)(1) was renumbered to R.C. 2903.11(D)(1)(a) effective 
4/7/09. 


(C) SERIOUS PHYSICAL HARM TO A PEACE OFFICER. OJI-CR 425.25; 
R.C. 2903.11(D) (offenses committed on and after 3/14/07). 


COMMENT 


R.C. 2903.11(D) was renumbered to R.C. 2903.11(D)(1) effective 4/4/07, and 
then R.C. 2903.11(D)(1) was renumbered to R.C. 2903.11(D)(1)(b) effective 
4/7/09. 


(D) SERIOUS PHYSICAL HARM TO AN INVESTIGATOR OF THE BUREAU 
OF CRIMINAL IDENTIFICATION AND INVESTIGATION. OJI-CR 425.25; 
R.C. 2903.11(D) (offenses committed on and after 3/14/07). 
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¢ 
COMMENT 
R.C. 2903.11(D) was renumbered to R.C. 2903.11(D)(1) effective 4/4/07, and 
then R.C. 2903.11(D)(1) was renumbered to R.C. 2903.11(D)(1)(b) effective 
4/7/09. 
(2) = PEACEFOPEICERTR Cy 29S0T 
COMMENT . * 


On and after 9/23/08, “peace officer” includes “a state fire marshal law 
enforcement officer described 1n division (A)(23) of section 109.71 of the Revised 
Codex 


(F) NATURAL RESOURCES LAW ENFORCEMENT STAFF OFFICER. R.C. 
1501.013 (offenses committed on and after 3/18/99). 


(G) FOREST OFFICER. R.C. 1503.29 (offenses committed on and after 3/18/99). 


(HH). PRESERVE, OBFICER...AR.C: -1517210.(offenses- committedgonssand alter 
3/18/99). 


(I) WILDLIFE OFFICER. RC. 1531.13 (offenses committed sons andsratter € 
3/18/99). 

(J) PARK OFFICER. R.C. 1541.10 (offenses committed on and after 3/18/99). 

(K) STATE WATERCRAFT OFFICER. R.C. 1547.521 (offenses committed on 

and after 3/18/99). 


(L) INDIVIDUAL DESIGNATED TO PERFORM LAW ENFORCEMENT 
DUTIES, R'@.9511232> 1545.13/" 610 /ds (offenses “committed oneanemalter 
3/18/99). 


(M) ENFORCEMENT AGENT OF THE DEPARTMENT OF PUBLIC SAFETY. 
R.C. 5502.14 (offenses committed on and after 6/30/99). 


(N) SPECIAL POLICE OFFICER EMPLOYED BY A PORT AUTHORITY. R.C. 
4582.04, 4582.28 (offenses committed on and after 5/17/00). 


(O) THE HOUSE OF REPRESENTATIVES SERGEANT AT ARMS. R.C. 
101.311 (offenses committed on and after 3/22/01). 


(P) OFFICER OR EMPLOYEE OF THE BUREAU OF CRIMINAL IDENTIFI- 
CATION AND INVESTIGATION. R.C. 109.51, 109.54, 109.541, 109.542 (of- 
fenses committed on and after 8/29/02). 


(Q) VETERAN’S HOME POLICE OFFICER. R.C. 5907.02 (offenses committed 
on and after 3/14/03). rl 
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(R) SPECIAL POLICE OFFICER EMPLOYED BY A MUNICIPAL CORPORA- 
TION AT A MUNICIPAL AIRPORT OR OTHER MUNICIPAL AIR NAVIGA- 
TION FACILITY. 14 C.F.R. 119.3; 49 C.F.R. 1542, 1544 (offenses committed on 
and after 3/19/03). 


(S) STATE FIRE MARSHALL LAW ENFORCEMENT OFFICER. R.C. 109.71 
(offenses committed on and after 9/23/08). 


(T) INVESTIGATOR. R.C. 2903.11(E)(5), 109.541 (offenses committed on and 
after 3/14/07). 


(U) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION. R.C. 2903.11(E)(4), 109.541 (offenses committed on and 
after 3/14/07). 


(V) SERIOUS PHYSICAL HARM. R.C. 2901.01. 


(W) PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
REG OUT. 


13, CONCLUSION WITHOUT INFERIOR*sDEGREE OFFENSE, OJI-CR 425.01. 
14. CONCLUSION WITH INFERIOR DEGREE OFFENSE. 


You may not sign more than one verdict form on this Count. 


(A) If you find that the state failed to prove beyond a reasonable doubt that the 
defendant knowingly (caused serious physical harm to [insert name of victim}) 
(caused or attempted to cause physical harm to [insert name of victim] by means of 
a deadly weapon or dangerous ordnance), then you must find the defendant not 
guilty. 


(B) If you find that the state proved beyond a reasonable doubt that the defendant 
knowingly (caused serious physical harm to [insert name of victim]) (caused or 
attempted to cause physical harm to [insert name of victim] by means of a deadly 
weapon or dangerous ordnance), and you find that the defendant failed to prove by 
the greater weight of the evidence that he/she acted while he/she was under the 
influence of sudden passion or in a sudden fit of rage, either of which was brought 
on by serious provocation occasioned by the victim that was reasonably sufficient 
to incite the defendant into using deadly force, then you must find the defendant 
guilty of felonious assault. 


(C) If you find that the state proved beyond a reasonable doubt that the defendant 
knowingly (caused serious physical harm to [insert name of victim]) (caused or 
attempted to cause physical harm to [insert name of victim] by means of a deadly 
weapon or dangerous ordnance), but you also find that the defendant proved by the 
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greater weight of the evidence that he/she acted while under the influence of sudden 
passion or in a sudden fit of rage, either of which was brought on by serious 
provocation occasioned by the victim that was reasonably sufficient to incite the 
defendant into using deadly force, then you must find the defendant guilty of 
aggravated assault. 


COMMENT 
Drawn from State v. Deem (1988), 40 Ohio St.3d 205. 
The Committee recommends that the judge read the appropriate verdict form 


with each alternative and instruct the jury that it may not sign more than one 
verdict form on this Count. 


15° ~~ CONCLUSION {WITH LESSER” INGEUDED| OEFENSE OU Gi S47 a5: 
OJI-CR 425.11. 


16. SAMPLE VERDICT FORMS. OJI-CR 425.33. 


CR 503.11(B) Felonious assault R.C. 2903.11(B) (offenses committed on and 
after 3/23/00) [Rev. 12-11-10] 


COMMENT 
Effective 3/23/00, R.C. 2903.11 was amended to add a new offense under 
subsection (B). Offenses charged under subsection (A) of R.C. 2903.11 are not 
affected by the amendment. 


1. The defendant is charged with felonious assault. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 

we) , and in (County) (other jurisdiction), Ohio, the 
defendant, with knowledge that he/she had tested positive as a carrier of a virus that 
causes acquired immunodeficiency syndrome (AIDS), knowingly engaged in sexual 
conduct with (insert name of victim) 








(Use appropriate alternative) 


(B)(1) without disclosing that knowledge to him/her prior to engaging in sexual 
conduct. 


(or) 
(B)(2) whom the defendant knew or had reasonable cause to believe lacked the 
mental capacity to appreciate the significance of the knowledge that the defendant 
had tested positive as a carrier of a virus that causes acquired immunodeficiency 
syndrome (AIDS). 

(or) 
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9 


hs 


a 


(B)(3) who was under eighteen years of age and was not the spouse of the defendant. 


KNOWINGLY? OJI-CR 417.11; R.C. 2901.22(B). 
SEXUAL CONDUCT. 


COMMENT 


Effective 8/3/06, the definition of “sexual conduct” in R.C. 2907.01 was 
amended to change the word “cavity” to “opening.” 


As a result of this amendment, two definitions of ‘sexual conduct” have 
potential application depending upon when the offense occurred. One definition is 
for offenses occurring on and after 3/23/00, but before 8/3/06, and a second 
definition is for offenses occurring on and after 8/3/06. 


(Use appropriate alternative) 


(A) SEXUAL CONDUCT (offenses committed on and after 3/23/00 but before 
8/3/06). “Sexual conduct” means (vaginal intercourse between a male and female) 
({anal intercourse] [fellatio] [cunnilingus] between persons regardless of sex) 
(without privilege to do so, the insertion, however slight, of any [part of the body 
into the vaginal or anal cavity of another] [instrument, apparatus, or other object into 
the vaginal or anal cavity of another, and the defendant knew at the time of the 
insertion that the instrument, apparatus, or other object carried the defendant’s 
bodily fluid]). (Penetration, however slight, is sufficient to complete vaginal or anal 
intercourse. ) 


COMMENT 
Drawn from R.C. 2907.01 as it existed on and after March 23, 2000, but before 
August 3, 2006, and R.C. 2903.11(E)(3) effective March 23, 2000. R.C. 2903.11(E)(3) 
was renumbered to R.C. 2903.11(E)(4), effective April 4, 2007. The Committee 
believes that there is no privilege to insert an instrument, apparatus, or other object 
unless the victim knew, at the time of the insertion, that it carries the defendant’s 
bodily fluid. 


(or) 


(B) SEXUAL CONDUCT (offenses committed on and after 8/3/06). “Sexual 
conduct” means (vaginal intercourse between a male and female) ([anal intercourse] 
[fellatio] [cunnilingus] between persons regardless of sex) (without privilege to do 
so, the insertion, however slight, of any [part of the body into the vaginal or anal 
opening of another] [instrument, apparatus, or other object into the vaginal or anal 
opening of another, and the defendant knew at the time of the insertion that the 
instrument, apparatus, or other object carried the defendant’s bodily fluid]). 
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(Penetration, however slight, is sufficient to complete vaginal or anal intercourse.) 


COMMENT 


Drawn from R.C. 2907.01 as amended effective August 3, 2006, and R.C. 
2903.11(E)(3) effective March 23, 2000. R.C. 2903.11(E)(3) was renumbered to 
R.C. 2903.11(E)(4), effective April 4, 2007. The Committee believes that there is 
no privilege to insert an instrument, apparatus, or other object unless the victim 
knew, at the time of the insertion, that it carries the defendant’s bodily fluid. 


4. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


5. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


6. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


7. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


SO POU SER Or 270 201s 
9. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


10. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
Rea 200 NOT 


11, .CONGLUSION. OJI-CR 425,01, 


12. CONCLUSION WITH LESSER INGLUDED OFFENSE, OJECR 425,09, 
OJI-CR 425.11. 


CR 503.12 Aggravated assault R.C. 2903.12 (offenses committed on and after 
2/3/00 but before 3/14/07) [Rev. 12-11-10] 


COMMENT 
This instruction should be used when the defendant is charged only with 
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aggravated assault, not with felonious assault. 


The Committee believes that the holding in State v. Rhodes (1992), 63 Ohio 
St.3d 613, applies by analogy in a case where the defendant is not charged with 
(Text continued on page 219) 
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felonious assault but rather with aggravated assault (only). Neither party is 
required to establish either of the mitigating circumstances of sudden passion or 
sudden fit of rage. It is “presumed” that these mitigating circumstances are present. 


1. The defendant is charged with aggravated assault. Before you can find the defendant 

guilty of aggravated assault, you must find that the state has proved beyond a 

reasonable doubt that on or about the day of al) , and in 
(County) (other jurisdiction), Ohio, the defendant knowingly 


(Use appropriate alternative) 


(A)(1) caused serious physical harm to (insert name of victim) (the unborn of [insert 
name of mother)). 


(or) 


(A)(2) caused or attempted to cause physical harm to (insert name of victim) (the 
unborn of [insert name of mother|) by means of (a deadly weapon) (dangerous 
ordnance). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION, OFI-CR 417.23. 
4 SERIOUS PHYSICAL HARM TO.PERSONS. OJI-CR 503.11(A).§ 4; R.C. 


ae Os 


5. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


6. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
Gee) Le) 1 


7. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would result in physical harm. 
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COMMENT 
Drawhirony RG. 2923.02. 


8. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
Ge 98 TAY. 


9. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device, or thing that has two characteristics. The first characteristic is that it is capable 
of inflicting or causing death. The second characteristic is in the alternative: either the 
instrument, device, or thing was designed or specially adapted for use as a weapon 
(such as a gun, billy club, or brass knuckles), or it was possessed, carried, or used in 
this case as a weapon. These are questions of fact for you to decide. 


COMMENT 


Where the accused pointed a gun at another, knowing it to be unloaded, making 
an attempt to pull the trigger or use the gun as a deadly weapon, the accused may 
be found guilty of felonious assault. State v. Tate (1978), 54 Ohio St. 2d 444. 


The act of pointing a deadly weapon at another coupled with a threat, which 
indicates an intention to use such weapon, is sufficient evidence to convict a 
defendant of the offense of felonious assault. State v. Green (1991), 58 Ohio St. 3d 
Psi h. 


10. DANGEROUS ORDNANCE. R.C. 2923.11CK) and (L). 


11. ANOTHER’S UNBORN. “Another’s unborn” means a member of the (human) 
(homo sapiens) species, who is or was carried in the womb of another, during a period 
that begins with fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


12. DEFENSES. OJI-CR Chapter 421. 
13. ADDITIONAL FINDING(S): 
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(A) PRIOR CONVICTION. OJI-CR 425.15. 

(B) PHYSICAL HARM OR THREAT. OJI-CR 425.21. 

(C) FIREARM SPECIFICATION. OJI-CR 417.41. 

(D) SPECIAL FINDING (PEACE OFFICER). OJI-CR 425.25. 


(E) PEACE OFFICER AS VICTIM. OJI-CR 425.25; R.C. 2903.12(B) (offenses 
committed on and after 3/23/00). 


(F) SERIOUS PHYSICAL HARM TO A PEACE OFFICER. OJI-CR 425.25; 
R.C. 2903.12(B) (offenses committed on and after 3/23/00). 


(Ge Pe aC Er @ERICERS@)-CRI405 95, R.G42935 01(B): 


COMMENT 


On and after 5/17/00 but before 3/22/01, “peace officer” included a “special 
police officer employed by a port authority under section 4582.04 or 4582.28 of the 
Revised Code.” 


On and after 3/22/01 but before 8/29/02, “peace officer” included “the house 
sergeant at arms if the house sergeant at arms [had] arrest authority pursuant to 
division (E)(1) of section 101.311 of the Revised Code; and an assistant house 
sergeant at arms.” 


On and after 8/29/02 but before 3/14/03, “peace officer” included an “officer or 
employee of the bureau of criminal identification and investigation established 
pursuant to section 109.51 of the Revised Code who [had] been awarded a 
certificate by the executive director of the Ohio peace officer training commission 
attesting to the officer’s or employee’s satisfactory completion of an approved 
state, county, municipal, or department of natural resources peace officer basic 
training program and who [was] providing assistance upon request to a law 
enforcement officer or emergency assistance to a peace officer pursuant to section 
109.54 or 109.541 of the Revised Code.” 


On and after 3/14/03 but before 3/19/03, “peace officer” included a “veteran’s 
home police officer appointed under section 5907.02 of the Revised Code.” 


On and after 3/19/03 but before 9/23/08, “peace officer” included “a special 
police officer employed by a port authority under section 4582.04 or 4582.28 of the 
Revised Code; police constable of any township; police officer of a township or 
joint township police district; a special police officer employed by a municipal 
corporation at a municipal airport, or other municipal air navigation facility, that 
[had] scheduled operations, as defined in section 119.3 of Title 14 of the Code of 
Federal Regulations, 14 C.FR. 119.3, as amended, and that [was] required to be 
under a security program and is governed by aviation security rules of the 
transportation security administration of the United States department of transpor- 
tation as provided in Parts 1542 and 1544 of Title 49 of the Code of Federal 
Regulations, as amended.” 
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(H) NATURAL RESOURCES LAW ENFORCEMENT STAFF OFFICER. R.C. e 
1501.013 (offenses committed on and after 3/18/99). 


(1) FOREST OFFICER. R.C. 1503.29 (offenses committed on and after 3/18/99). 


(J) PRESERVE OFBICER. R°G ISI 10 (otencessGommincdmonmeaticmatren 
3/18/99). 


()*WIEDULIFE” OFFICER. * RCo 15ST. IS" (Cortenses’ committed on and alter 
3/18/99). 


(L) PARK OFFICER. R.C. 1541.10 (offenses committed on and after 3/18/99). 


(M) STATE WATERCRAFT OFFICER. R.C. 1547.521 (offenses committed on 
and after 3/18/99). ’ 


(N) INDIVIDUAL DESIGNATED TO PERFORM LAW ENFORCEMENT DUTIES. 
RG. 511.232, 1545713, 610175 (offenses committedton-andealters) boo} 


(O) ENFORCEMENT AGENT OF THE DEPARTMENT OF PUBLIC SAFETY. 
R.C. 5502.14 (offenses committed on and after 6/30/99). 


(P) SPECIAL POLICE OFFICER EMPLOYED BY A PORT AUTHORITY. R.C. 
4582.04, 4582.28 (offenses committed on and after 5/17/00). 


(Q) THE HOUSE SERGEANT AT ARMS. R.C. 101.311 (offenses committed on 
and after 3/22/01). 


(R) OFFICER OR EMPLOYEE OF THE BUREAU OF CRIMINAL IDENTIFI- 
CATION AND INVESTIGATION. R.C. 109.51, 109.54, 109.541, 109.542 (of- 
fenses committed on and after 8/29/02). 


(S) WETERAN’S HOME POLICE OFFICER. R.C. 5907.02 (offenses committed 
on and after 3/14/03). 


(T) SPECIAL POLICE OFFICER EMPLOYED BY A MUNICIPAL CORPORA- 
TION AT A MUNICIPAL AIRPORT OR OTHER MUNICIPAL AIR NAVIGA- 
TION FACILITY. 14 C.F.R. 119.3; 49 C.F.R. 1542, 1544 (offenses committed on 
and after 3/19/03). 


(U):., SERIOUS. PHYSIGAL HARM) R.C, 2901.01(A)@). 
14. CONCLUSION. OJI-CR 425.01. 


I5. CONGLUSIONS-WITE, LESSERS INCLUDED ;OERFENSE OJI-GRe42 5.09; 
OJI-CR 425.11. 


CR 503.12 Aggravated assault R.C. 2903.12 (offenses committed on and after 
3/14/07) [Rev. 12-11-10] 








COMMENT 


This instruction should be used when the defendant is charged only with 
ageravated assault, not with felonious assault. 
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4 The Committee believes that the holding in State v. Rhodes (1992), 63 Ohio 
St.3d 613, applies by analogy in a case where the defendant is not charged with 
felonious assault but rather with aggravated assault (only). Neither party is 
required to establish either of the mitigating circumstances of sudden passion or 
sudden fit of rage. It is “presumed” that these mitigating circumstances are present. 


1. The defendant is charged with aggravated assault. Before you can find the defendant 
guilty of aggravated assault, you must find that the state has proved beyond a 
reasonable doubt that on or about the day of ; , and in 
(County) (other jurisdiction), Ohio, the defendant knowingly 
. (Use appropriate alternative) 


(A) caused serious physical harm to (insert name of victim) (the unborn of [insert 
name of mother)). 


(or) 


(B) caused or attempted to cause physical harm to (insert name of victim) (the 
unborn of [insert name of mother|) by means of a (deadly weapon) (dangerous 
ordnance). 


Zoe NO WUNGISY: OJ 1-CRi4 77a sh a C0 122 (B): 
) 3. CAUSATION. OJI-CR 417.23. 


4. SERIOUS PHYSICAL HARM TO PERSONS. OJI-CR 503.11(A) § 4; R.C. 
2901.01. 


5. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


6. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
R.G, 2901.01. 


7. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
3 that, if successful, would result in physical harm. 
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COMMENT 
Drawn from R.C. 2923.02. 


8. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
RiGe2926at1 (A): 


9. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device, or thing that has two characteristics. The first characteristic is that it is capable 
of inflicting or causing death. The second characteristic is in the alternative: either the 
instrument, device, or thing was designed or specially adapted for use as a weapon 
(such as a gun, billy club, or brass knuckles), or it was possessed, carried, or used in 
this case as a weapon. These are questions of fact for you to decide. 


COMMENT 


Where the accused pointed a gun at another, knowing it to be unloaded, making 
an attempt to pull the trigger or use the gun as a deadly weapon, the accused may 
be found guilty of felonious assault. State v. Tate (1978), 54 Ohio St. 2d 444. 


The act of pointing a deadly weapon at another coupled with a threat, which 
indicates an intention to use such weapon, is sufficient evidence to convict a 
defendant of the offense of felonious assault. State v. Green (1991), 58 Ohio St. 3d 
aie) 


10. DANGEROUS ORDNANCE, R-C. 2923°11Cs) and (L).- 


11. ANOTHER’S UNBORN. “Another’s unborn” means a member of the (human) 
(homo sapiens) species, who is or was carried in the womb of another, during a period 
that begins with fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


12. DEFENSES. OJI-CR Chapter 421. 
13. ADDITIONAL FINDING(S): 
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(A) PRIOR CONVICTION. OJI-CR 425.15. 

(B) PHYSICAL HARM OR THREAT. OJI-CR 425.21. 

(C) FIREARM SPECIFICATION. OJI-CR 417.41. 

(D) SPECIAL FINDING (PEACE OFFICER). OJI-CR 425.25. 


(FE) PEACE OFFICER AS VICTIM. OJI-CR-425.25; R.C. 2903.12(B) (offenses 
committed on and after 3/23/00). 


(F) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION AS VICTIM. OJI-CR 425.25; R.C. 2903.12(B) (offenses 
committed on and after 3/14/07). 


(G) SERIOUS PHYSICAL HARM TO A PEACE OFFICER. OJI-CR 425.25; 
R.C. 2903.12(B) (offenses committed on and after 3/23/00). 


(H) SERIOUS PHYSICAL HARM TO AN INVESTIGATOR OF THE BUREAU 
OF CRIMINAL IDENTIFICATION AND INVESTIGATION. OJI-CR 425.25; 
R.C. 2903.12(B) (offenses committed on and after 3/14/07). 


(iene EOPRICER] OJFGRet52 54k Ce 2935.01: 


COMMENT 


On and after 9/23/08, “peace officer” includes “a state fire marshal law 
enforcement officer described in division (A)(23) of section 109.71 of the Revised 
Godes 


(J) NATURAL RESOURCES LAW ENFORCEMENT STAFF OFFICER. R.C. 
1501.013 (offenses committed on and after 3/18/99). 


(K) FOREST OFFICER. R.C. 1503.29 (offenses committed on and after 3/18/99). 


(L) PRESERVE OFFICER. R.C. 1517.10 (offenses committed on and after 
3/18/99), 


(M) WILDLIFE OFFICER. R.C. 1531.13 (offenses committed on and. after 
3/18/99). 


(N) PARK OFFICER. R.C. 1541.10 (offenses committed on and after 3/18/99). 


(O) STATE WATERCRAFT OFFICER. R.C. 1547.521 (offenses committed on 
and after 3/18/99). 


(P) INDIVIDUAL DESIGNATED TO PERFORM LAW ENFORCEMENT DUTIES. 
R.C. 511.232, 1545.13 and 6101.75 (offenses committed on and after 3/18/99). 


(Q) ENFORCEMENT AGENT OF THE DEPARTMENT OF PUBLIC SAFETY. 
R.C. 5502.14 (offenses committed on and after 6/30/99). 


fee obiil ALO LiGr OCCICER EMPLOY ED BY A-PORT AUTHORITY. RC. 
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4582.04, 4582.28 (offenses committed on and after 5/17/00). 


(S) THE HOUSE OF REPRESENTATIVES SERGEANT AT ARMS. R.C. 
101.311 (offenses committed on and after 3/22/01). 


(T) OFFICER OR EMPLOYEE OF THE BUREAU OF CRIMINAL IDENTIFI- 
CATION AND INVESTIGATION. R.C. 109.51, 109.54, 109.541, 109.542 (of- 
fenses committed on and after 8/29/02). 


(U) VETERAN’S HOME POLICE OFFICER. R.C. 5907.02 (offenses committed 
on and after 3/14/03). 


(V) SPECIAL POLICE OFFICER EMPLOYED BY A MUNICIPAL CORPORA- 
TION AT A MUNICIPAL AIRPORT OR OTHER MUNICIPAL AIR NAVIGA- 
ELON PA CIEPLY 27 G@ FeRS FIO 949° @ IER fo42e b+ Olicilses COMMMIticaron 
and after 3/19/03). 


(W) STATE FIRE MARSHALL LAW ENFORCEMENT OFFICER. R.C. 109.71 
(offenses committed on and after 9/23/08). 


(X) INVESTIGATOR. R.C. 2903.11(E)(5), 109.541 (offenses committed on and 
after 3/14/07). 


(Y) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION. R.C. 2903.12(C)(1), 2903.11(E)(4), 109.541 (offenses 
committed on and after 3/14/07). 


(Z) SERIOUS PHYSICAL HARM. R.C. 2901.01. 
14. CONCLUSION. OJI-CR 425.01. 


15. GONCLUSION WITH LESSER JNCLUDED OFFENSE. OJLCR 475.09: 
OJI-CR 425.11. 


CR 503.13 Assault R.C. 2903.13 (offenses committed on and after 3/14/07 but 
before 3/22/13) [Rev. 5-4-13] 


1. The defendant is charged with assault. Before you can find the defendant guilty of 
assault, you must find beyond a reasonable doubt that on or about the day of 
, and in (County), (other jurisdiction) Ohio, the 





? 





defendant 
(Use appropriate alternative) 


(A) knowingly caused or attempted to cause physical harm to (insert name of victim) 
(the unborn of [insert name of mother)). 


(or) 
(B) recklessly caused serious physical harm to (insert name of victim) (the unborn 
of [insert name of mother)). 
(Text continued on page 227) 
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2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would result in physical harm. 


COMMENT 
Drawn from R.C. 2923.02. 


5. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
ee AL 


6. ANOTHER’S UNBORN. “Another’s unborn” means a member of the (human) 
(homo sapiens) species, who is or was carried in the womb of another, during a period 
that begins with fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


TAS RECKEBSSEY, OJFCR 419172 RiC, 2901-22(@): 


8. SERIOUS PHYSICAL HARM TO PERSONS. OJI-CR 503.11(A) § 4; R.C. 
ZA ie 


9. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


10. ADDITIONAL FINDING(S): 
(A) CARETAKER. OJI-CR 425.25: R.C. 2903.10(B). 
(B) CARE FACILITY. OJI-CR 425.25; R.C. 2903.33(A). 
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(C) FUNCTIONALLY IMPAIRED PERSON. OJI-CR 425.25; R.C. 2903.10(A). 


(D) PROBATIONER. OJI-CR 425.25; R.C. 2929.51 (offenses committed before 
1/1/04). 


(E) FURLOUGHEE. OJI-CR 425.25; R.C. 2967.01, 2967.26, 2967.27 (offenses 
committed before 3/17/98). 


(Py) PAROEEE: OFFER 425 252 R. OF296 701. 


(G) EMPLOYEE OF LOCAL CORRECTIONAL FACILITY. OJI-CR 425.25; 
RE. 2903. Bt Cj@)(d) andaey: 


COMMENT 


R.C. 2903.13(5)(d) and (e) were renumbered to R.C. 2903.13(D)(4) and (5) 
effective 4/10/01. 





(EDP PEACE OFPPIGERS OTT Ghd se) shea Jone 


COMMENT 


On and after 9/23/08 “peace officer” includes “a state fire marshal law 
enforcement officer described in division (A)(23) of section 109.71 of the Revised 
Codex 


(I) NATURAL RESOURCES LAW ENFORCEMENT STAFF OFFICER. R.C. 
1501.013 (offenses committed on and after 3/18/99). 


(J) FOREST OFFICER. R.C. 1503.29 (offenses committed on and after 3/18/99). 


(K) PRESERVE OFFICER. R.C. 1517.10 (offenses committed on and after 
3/18/99). 


(L). WILDLIFE OFFICER. .R.C. 1531.13>,(offenses committed’ on and ‘after 
5/1,3/99)): 


(M) PARK OFFICER. R.C. 1541.10 (offenses committed on and after 3/18/99). 


(N) STATE WATERCRAFT OFFICER. R.C. 1547.521 (offenses committed on 
and after 3/18/99). 


(O) INDIVIDUAL DESIGNATED TO PERFORM LAW ENFORCEMENT 
DUTIES. R.C. 511.232, 1545.13, 6101.75 (offenses committed on and after 
3/18/99). 


(P) ENFORCEMENT AGENT OF THE DEPARTMENT OF PUBLIC SAFETY. 
R.C. 5502.14 (offenses committed on and after 6/30/99). 


(Q) SPECIAL POLICE: OFFICER PMPEOYEDBY A-PORTAUTHOREDY, RIG. 
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4582.04, 4582.28 (offenses committed on and after 5/17/00). 


(R) THE HOUSE OF REPRESENTATIVES SERGEANT AT ARMS. R.C. 
101.311 (offenses committed on and after 3/22/01). 


(S) OFFICER OR EMPLOYEE OF THE BUREAU OF CRIMINAL IDENTIFI- 
CATION AND INVESTIGATION. R.C. 109.51, 109.54, 109.541, 109.542 (of- 
fenses committed on and after 8/29/02). 


(T) VETERAN’S HOME POLICE OFFICER. R.C. 5907.02 (offenses committed 
on and after 3/14/03). 


(U) SPECIAL POLICE OFFICER EMPLOYED BY A MUNICIPAL CORPORA- 
TION AT A MUNICIPAL AIRPORT OR OTHER MUNICIPAL AIR NAVIGA- 
TION FACILITY. 14 C.F.R. 119.3; 49 C.F.R. 1542, 1544 (offenses committed on 
and after 3/19/03). 


(V) STATE FIRE MARSHALL LAW ENFORCEMENT OFFICER. R.C. 109.71 
(offenses committed on and after 9/23/08). 


oe eae POL PIC ER ASV IC IM 7O]I-CR 425 252 KC 2003, 13(C)(3). 


(X) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION AS VICTIM. OJI-CR 425.25; R.C. 2903.13(C)(3) (of- 
fenses committed on and after 3/14/07). 


(Y) SERIOUS PHYSICAL HARM TO A PEACE OFFICER. OJI-CR 425.25; 
R.C. 2903.13(C)(4) (offenses committed on and after 2/3/00). 


(Z) SERIOUS PHYSICAL HARM TO AN INVESTIGATOR OF THE BUREAU 
OF CRIMINAL IDENTIFICATION AND INVESTIGATION. OJI-CR 425.25; 
R.C. 2903.13(C)(4) (offenses committed on and after 3/14/07). 


(AA) INVESTIGATOR. R.C. 109.541 (offenses committed on and after 3/14/07). 


(BB) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION. R.C. 2903.13(D)(10), 2903.11, 109.541 (offenses com- 
mitted on and after 3/14/07). 


(CC) FIREFIGHTER. OJI-CR 425.25; .R.C, 3937.41(A)(3). 


(DD) EMERGENCY MEDICAL SERVICE. OJI-CR 425.25; R.C. 4765.01 (of- 
fenses committed before 11/3/00). 


(EE) EMERGENCY MEDICAL SERVICE. OJI-CR 425.25; R.C. 4765.01 (of- 
fenses committed on and after 11/3/00). 


(FF) FIRST RESPONDER. R.C. 4765.01 (offenses committed on and after 
11/3/00). 


(GG) EMPLOYEE OF PUBLIC CHILDREN SERVICES AGENCY/PRIVATE 
CHILD PLACING AGENCY. OJI-CR 425.25; R.C. 2903.13(C)(5) (offenses 
committed on and after 4/10/01). 


(HH) PRIOR CONVICTION. OJI-CR 425.15. 
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11. CONCLUSION. OJI-CR 425.01. 


12. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.13. Assault R.C. 2903.13 (offenses committed on and after 3/22/13) 
[Rev. 5-4-13] 


1. The defendant is charged with assault. Before you can find the defendant guilty of 
assault, you must find beyond a reasonable doubt that on or about the day of 
_ ee Ne eS and*ih As. 5 5 sas 8 (County) (omensgurisdicion peo no, 
the defendant 





(Use appropriate alternative[s ]) 


(A) knowingly (caused) (attempted to cause) physical harm to (insert name of 
victim) (the unborn of [insert name of mother]). 


(or) 


(B) recklessly caused serious physical harm to (insert name of victim) (the unborn 
of [insert name of mother)). 


DP IISINOW ING eo ine et Leelee Re omme 7 Uy ee Lael 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 
4. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 


that, if successful, would result in physical harm. 


COMMENT 
Drawn from R.C. 2923.02. 


5. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
js, Onde Led ba eal 


6. THE UNBORN. “The unborn” means a member of the (human) (homo sapiens) 
species, who is or was carried in the womb of another, during a period that begins with 
fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 
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Je pe Nes Cob Bal en et BF lh id Sad ee AF wd ( Ge 


8. SERIOUS PHYSICAL HARM TO PERSONS. OJI-CR 503.11(A) § 4; R.C. 
PAL WAG 


9. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


10. ADDITIONAL FINDING(S): 
(A) CARETAKER. OJI-CR 425.25; R.C. 2903.10(B). 
Pee eat POC Olen 420, 2s 2905 3A 
(C) FUNCTIONALLY IMPAIRED PERSON. OJI-CR 425.25; R.C. 2903.10(A). 


(D) PROBATIONER. OJI-CR 425.25; R.C. 2929.51 (offenses committed before 
1/1/04). 


(EyeePURLOUGHEE--@OIJEGR 425:253:R°C22967:01,-R.C;:2967,26.oR: Cs 296772, 
(offenses committed before 3/17/98). 


(F) PAROLEE. OJI-CR 425.25; R-C. 2967.01. 


(ome bee teem at CURKEC TIONAL PACILIT Y~ OCR e425 25; 
[igi Cv tele fed boil So). 


Pree ne OULIGBKRO IE ORe S23 hC 2293501. 


COMMENT 


On and after 9/23/08, “peace officer” includes “a state fire marshal law 
enforcement officer described in division (A)(23) of section 109.71 of the Revised 
Codey 


d) NATURAL RESOURCES LAW ENFORCEMENT STAFF OFFICER. OJI- 
CR 425.25; R.C. 1501.013 (offenses committed on and after 3/18/99). 


(J) FOREST OFFICER. OJI-CR 425.25; R.C. 1503.29 (offenses committed on 
and after 3/18/99). 


(K) PRESERVE OFFICER. OJI-CR 425.25; R.C. 1517.10 (offenses committed on 
and after 3/18/99). 
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(L) WILDLIFE OFFICER. OJI-CR 425.25; R.C. 1531.13 (offenses committed on 
and after 3/18/99). 


(M) PARK OFFICER. OJI-CR 425.25; R.C. 1541.10 (offenses committed on and 
after 3/18/99). 


(N) STATE WATERCRAFT OFFICER. OJI-CR 425.25; R.C. 1547.521 (offenses 
committed on and after 3/18/99). 


(O) INDIVIDUAL DESIGNATED TO PERFORM LAW ENFORCEMENT 
DUTIES. #QOJ1-CR423%25 @R.G.-5. 112322) Caso 7 oe he Coe leo Olfenees 
committed on and after 3/18/99). 


(P) ENFORCEMENT AGENT OF THE DEPARTMENT OF PUBLIC SAFETY. 
OJI-CR 425.25; R.C. 5502.14 (offenses committed on and after 6/30/99). 


(Q) SPECIAL POLICE OFFICER EMPLOYED BY A PORT AUTHORITY. 
OJI-CR 425.25; R.C. 4582.04, R.C. 4582.28 (offenses committed on and after 
5/17/00). 


(R) THE HOUSE OF REPRESENTATIVES SERGEANT AT ARMS. OJI-CR 
425.25; R.C. 101.311 (offenses committed on and after 3/22/01). 


(S) OFFICER OR EMPLOYEE OF THE BUREAU OF CRIMINAL IDENTIFI- 
CATION AND INVESTIGATION. OJI-CR 425.25; R.C. 109.51, R.C. 109.54, R.C. 
109.541, R.C. 109.542 (offenses committed on and after 8/29/02). 


(T) VETERAN’S HOME POLICE OFFICER. OJI-CR 425.25; R.C. 5907.02 
(offenses committed on and after 3/14/03). 


(U) SPECIAL POLICE OFFICER EMPLOYED BY A MUNICIPAL CORPORA- 
TION AT A MUNICIPAL AIRPORT OR OTHER MUNICIPAL AIR NAVIGA- 
TION FACILITFY. OJI-CR 425.25; 14 C. F.R. 119.3, 49 C_F.R’ 1542549; GekaR 1544 
(offenses committed on and after 3/19/03). 


(V) STATE FIRE MARSHALL LAW ENFORCEMENT OFFICER. OJI-CR 
425.25; R.C. 109.71 (offenses committed on and after 9/23/08). 


(W) PEACE OFFICER AS VIC EIMS@OIBeR 425 25; KC) 2903 13(O4ay 


(X) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION AS VICTIM. OJI-CR 425.25; R.C. 2903.13(C)(4) (of- 
fenses committed on and after 3/14/07). 


(Y) SERIOUS PHYSICAL HARM TO A PEACE OFFICER. OJI-CR 425.25; 
R.C. 2903.13(C)(4) (offenses committed on and after 2/3/00). 


(Z) SERIOUS PHYSICAL HARM TO AN INVESTIGATOR OF THE BUREAU 
OF CRIMINAL IDENTIFICATION AND INVESTIGATION. OJI-CR 425.25: 
R.C. 2903.13(C)(4) (offenses committed on and after 3/14/07). 


(AA) INVESTIGATOR. OJI-CR 425.25; R.C. 109.541 (offenses committed on 
and after 3/14/07). 
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y (BB) INVESTIGATOR OF THE BUREAU OF CRIMINAL IDENTIFICATION 
AND INVESTIGATION. OJI-CR 425.25; R.C. 2903.13(D)(10), R.C. 2903.11, R.C. 
109.541 (offenses committed on and after 3/14/07). 
(CO) FIREFIGHTER *OJIFCR 42525: 'R Ce S93 7 4fAG): 
(DD) EMERGENCY MEDICAL SERVICE. OJI-CR 425.25; R.C. 4765.01 (of- 
fenses committed before 11/3/00). 
(EE) EMERGENCY MEDICAL SERVICE. OJI-CR 425.25; R.C. 4765.01 (of- 
fenses committed on and after 11/3/00). 
(FF) FIRST RESPONDER. OJI-CR 425.25; R.C. 4765.01 (offenses committed on 
§ and after 11/3/00). 


(GG) EMPLOYEE OF PUBLIC CHILDREN SERVICES AGENCY/PRIVATE 
CHILD PLACING AGENCY. OJI-CR 425.25; R.C.. 2903.13(C)(6) (offenses 
committed on and after 4/10/01). 


(Hl) HEALTH CARE PERSONNEL OJI-CR’ 425725; R-CA2903813(C): 


(I) HEALTH CARE PROFESSIONAL/WORKER. OJI-CR 425.25; R.C. 
2305.234. 


pp ari@SEUDA It) ONEGRe425:2525R.Ge2903713(D) ARC 370101: 


(KK) “HEALTH MAINTENANCE ORGANIZATION. OJI-CR 425.25; R.C. 
ay ieni abl 


3 (LL) DE-ESCALATION OR CRISIS INTERVENTION TRAINING. OJI-CR 
eel reeset le 
(MM) JUDGE, MAGISTRATE, PROSECUTOR, OR COURT 
OBE ICIAL BMPEOY BES OJ IECR 405 25.R. C2 2903.13(C): 


(NN) JUDGE. “Judge” means a judge of a court created under the constitution or 
statutes of this state or of a United States court located in this state. 


COMMENT 
RiGee 003 aI 3(bs 


(OO SeMAGISTRATE OJL-CR 425.25; R.C. 2903.13(D). 
(Ee Osi Wal OR @II-C Rad) 5.9 5-7R3@72903.13(D)2R:Cy2935,01. 


(QQ) COURT OFFICIAL OR EMPLOYEE. “Court official or employee” means 
any official or employee of a court created under the constitution or statutes of this 
state or of a United States court located in this state. 


COMMENT 
OT Ghee 2, RC 290371 31D). 
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(RR) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.13(D). 
Il. CONCLUSION. OJI-CR 425.01. 


12. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.14 Negligent assault R.C. 2903.14 (offenses committed on and after 
9/6/96) [Rev. 12-11-10] 


1. The defendant is charged with negligent assault. Before you can find the defendant 
guilty of negligent assault, you must find beyond a reasonable doubt that on or about 
the day of : Sand ni SS US sh» Sa County) einer 
jurisdiction), Ohio, the defendant negligently caused physical harm to (insert name of 
victim) (the unborn of [insert name of mother]) by means of a (deadly weapon) 
(dangerous ordnance). 


2. NEGLIGENTLY. OJI-CR 417.19; R.C. 2901.22(D). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness, or other physiological impairment, regardless of its gravity or duration. 





COMMENT 
R.C. 2901.01(A)(3). 


5. ANOTHER’S UNBORN. “Another's unborn” means a member of the (human) 
(homo sapiens) species, who is or was carried in the womb of another, during a period 
that begins with fertilization and continues unless and until live birth occurs. 


COMMENT 
Drawn from R.C. 2903.09(B). 


6. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
R.C. 2923.11(A). 


(Rel.13S3CRI-10/2013 Pub.4346) 
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, 7. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device, or thing which has two characteristics. The first characteristic is that it 1s 
capable of inflicting or causing death. The second characteristic is in the alternative: 
either the instrument, device, or thing was designed or specially adapted for use as a 
weapon (such as a gun, billy club, or brass knuckles), or it was possessed, carried, or 
used in this case as a weapon. These are questions of fact for you to determine. 


8. DANGEROUS ORDNANCE. R.C. 2923.11(K) and (L). 
9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
f OJI-CR 425.11. 


CR 503.15 Permitting child abuse R.C. 2903.15 (offenses committed on and 
after 8/25/99) 


1. The defendant is charged with permitting child abuse. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
GEE ONE fo ei dealers ye meee OLELE RSA County, 


Ohio, the defendant was the (parent) (guardian) (custodian) (person having custody) of 
(insert name of child) who was (under eighteen years of age) (a [mentally] [physically] 
handicapped child under twenty-one years of age), and caused (serious physical harm 
to) (the death of) (insert name of child) as a proximate result of recklessly permitting 
him/her to be (abused) (tortured) (administered [corporal punishment] [describe other 

4 physical disciplinary measures]) (physically restrained [in a cruel manner] [for a 
prolonged period]). 


COMMENT 


R.C. 2903.15 is silent as to a culpable mental state. The Committee believes that 
“recklessly” 1s the appropriate culpable mental state as a result of the application 
of R.C. 2901 21(B)) see State vy. McGee (1997), 779 Ohio St.3d 193, 680 N.E.2d 
975, interpreting R.C. 2919.22(A). 


5 2. GUARDIAN. R.C. 2111.01(A). 


3. CUSTODIAN. “Custodian” means a person legally entrusted with custody (by 
court order) (by law). 


4. CHILD. “Child” means any person under eighteen years of age or a mentally or 
physically handicapped person under twenty-one years of age. 


COMMENT 
R.C. 5153.01(B)(4). 


There is no statutory definition of “mentally or physically handicapped child.” 
4 Ohio Administrative Code defines “handicapped child” in Ohio Adm. Code 


(Rel. 13S3CRIF-L0/2013 Pub.4346) 
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3301-51-01(U) and related subsections. It must be noted that the Administrative 
Code sections define a “handicapped child” as a person below twenty-two years of 
age. However, R.C. 2903.15 is limited to a mentally or physically handicapped 
child under twenty-one years of age. Instructions pertinent to the definition of 
“mentally or physically handicapped” may be drawn from the definitions con- 
tained in this Administrative Code section. 


(Nn 


RECKLESSLY, OJI-CR417 17: R.C, 2901 200G) 
CAUSATION. OJI-CR 417.23, OJI-CR 417.235. 


6 
7. SERIOUS PHYSICAL HARM. R.C. 2901.01(A)(6). 
Gi 


SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01(A)(8). 


9. ABUSED. “Abused” means any act that causes physical or mental injury that 
harms or threatens to harm the child’s health or welfare. 


10. AFFIRMATIVE DEFENSE: 


(A) GENERAL, OJI-CR 417.27. 
(B) NO AVAILABLE MEANS TO PREVENT. The defendant claims that he/she 
did not have readily available a means to prevent the (harm to) (death of) (insert 
name of child), and that the defendant took timely and reasonable steps to summon 
aid. 

Lie P-GONCEUSIONS OJ1-ER 425.01" 

12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 

13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 

OJI-CR 425.11. 

CR 503.16 Failure to provide for functionally impaired person R.C. 2903.16 


1. The defendant is charged with (knowingly) (recklessly) failing to provide for a 
functionally impaired person. Before you can find the defendant guilty, you must find 
beyond a reasonable doubt that on or about the ____————__—sdday off 

, and in — = == 4) ¥* County, (other jurisdicnonm = Onion ae 
dant was a caretaker, and that (insert name of victim) was a functionally impaired 
person under the defendant’s care, and that the defendant 


(Use appropriate alternative) 
(A) knowingly failed to provide (insert name of victim) with any (treatment) (care) 


(Rel. 13S3CRI-L0/2013  Pub.4346) 
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§ goods) (service) that (was) (were) necessary to maintain his/her health or safety, 
and that this failure resulted in (physical harm) (serious physical harm) to him/her. 


(or) 
(B) recklessly failed to provide (insert name of victim) with any (treatment) (care) 


(goods) (service) that (was) (were) necessary to maintain his/her health or safety, 
and that this failure resulted in serious physical harm to him/her. 


COMMENT 


¥ The Committee cannot reconcile the sentencing provision of R.C. 2903.16(C)(2) 
with the elements of R.C. 2903.16(B). Section (C)(2) provides two penalty levels 
for the same offense. 


Pe CART AnRER CRC, 2905-1 0(B): 

3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
eK oY OL CReAL Cy aR Ce 29012260): 
5. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


FUNCTIONALLY IMPAIRED PERSON. R.C. 2903.10(A). 


On 


7. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
R.C. 2901.01(A)@G). 


8 SERIOUS PHYSICAL HARM TO PERSONS. OJLCR 503.11(A) § 4: RC. 
3 2901.01(A)(5). 


9. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01(A)(8). 


4 10. CONCLUSION. OJLCR 425.01. 


(Rel. 13S3CRI-10/2013 Pub.4346) 
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fe 
11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.21 Aggravated menacing R.C. 2903.21 (offenses committed on and 
after 9/6/96) 


1. The defendant is charged with aggravated menacing. Before you can find the 
defendant guilty of aggravated menacing, you must find beyond a reasonable doubt 


that on or about the day of : , and in 
County, (other jurisdiction), Ohio, the defendant knowingly caused 


(insert name of victim) to believe that the defendant would cause serious physical harm 
to (insert name of victim) (his/her property) (his/her unborn] (a member of his/her 
immediate family). 


2, KNOWINGEY OJFGCR 47 iT, RIC. 290152218). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. SERIOUS PHYSICAL HARM TO PERSONS. OJI-CR 503.11(A) § 4; R.C. 
2901.01(A)(5). 


5. SUBSTANTIAL RISK. “Substantial msk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 








COMMENT 
Drawn from R.C. 2901.01(A)(8). 


6. SERIOUS PHYSICAL HARM TO PROPERTY. R.C. 2901.01(A)(6). 


7. IMMEDIATE FAMILY. “Immediate family” means a person’s spouse residing in 
the person’s household, brothers and sisters of the whole or of the half blood, and 
children, including adopted children. 





COMMENT 
Rea 905.2 ie 


8. ADDITIONAL FINDINGS: 


EMPLOYEE OF PUBLIC CHILDREN SERVICES AGENCY/PRIVATE CHILD 
PLACING AGENCY. OJI-CR 425.25; R.C. 2903.22(B) (offenses committed on and 
after 4/10/01). 


PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.22(B). 
9. CONCLUSION. OJI-CR 425.01. (é 


(ReLI3S3CRI-10/2013 Pub.4346) 
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f 10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


COMMENT 


Menacing is a lesser included offense of aggravated menacing. Neither offense 
can be a lesser included offense of any type of assault because an assault requires 
either actual harm or an attempt to cause actual harm. State v. Beaty (1975), 45 
Ohio App.2d 127, 74 0.0.2d 137, 341 N.E.2d 622. 


y CR 503.211 Menacing by stalking R.C. 2903.211 (offenses committed on and 
after 3/10/00 but before 1/1/08) [Rev. 3-29-08] 


1. The defendant is charged with menacing by stalking. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
ELA a [ee een eee yy. () Rene ees ee bere eI] ye ees eee eg LEONI) 


(other jurisdiction), Ohio, the defendant, by engaging in a pattern of conduct, 
knowingly caused ([insert name of victim] to believe that the defendant would cause 
physical harm to him/her) (mental distress to [insert name of victim]). 


Mme x ee GON DUG Pek C22903.2.1 1: 


3. PUBLIC OFFICIAL. “Public official” means any elected or appointed officer or 

§ employee, or agent of the state or any political subdivision, whether in a temporary or 
permanent capacity, and includes, but is not limited to, legislators, judges, and law 
enforcement officers. 


COMMENT 
WG 2901 Ole 


4. LAW ENFORCEMENT OFFICER. R.C. 2901.01. 
a See VIE RGENG@yY MEDICAL SERVICES PERSON RG. 2903211: 
6) EMERGENCY MEDICAL SERVICES PERSONNEL, R.C;2 18321; 


7. FIREFIGHTER. “Firefighter” means any regular, paid, member of a lawfully 
constituted fire department of a municipal corporation or township. 


COMMENT 
ke Gy 395 #4 le 


y 8. KNOWINGLY. OJI-CR 417.11. 
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9. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


10. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
RiGee JOO 1 OF 


11. MENTAL DISTRESS. “Mental distress” means any mental illness or condition 
that (involves some temporary substantial incapacity) (would normally require 
psychiatric treatment, psychological treatment, or other mental health services). Proof 
that (insert name of victim) requested or received psychiatric treatment, psychological 
treatment, or other mental health services is not required in order to show that he/she 
was caused mental distress. 


COMMENT 
Drawn from R.C. 2903.211(D) and (E). 


12. ADDITIONAL FINDINGS:. 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.211(B)(2)(a). 
THREAT OF PHYSICAL HARM. OJI-CR 425.25; R.C. 2903.211(B)(2)(b). 
TRESPASS. OJI-CR 425.25; R.C. 2903.11(B)(2)(c). 
MINOR VICTIM. OJI-CR 425.25; R.C. 2903.211(B)(2)(d). 
HISTORY OF VIOLENCE. OJI-CR 425.25; R.C. 2903.211(B)(2)(e). 
DEADLY WEAPON. OJI-CR 425.25; R.C. 2903.211(B)(2)(f). 


SUBJECT TO PROTECTION ORDER. OJLCR 425.25; RC. 
2903.211(B)(2)(g). 


SERIOUS PHYICAL HARM BGR ERO PERIY T= OllCR RAZ 2a nce 
2903.211(B)(2)(h). 


DETERMINED TO BE SUBSTANTIAL RISK OF PHYSICAL HARM TO 
OTHERS. OJI-CR 425.25; R.C. 2903.211(B)(2)@). 


EMPLOYEE OF PUBLIC CHILDREN SERVICES AGENCY/PRIVATE 
CHILD PLACING AGENCY. OJI-CR 425.25; R.C. 2903.03(C)(5) (offenses 
committed on and after 4/10/01). 


13. CONCLUSION. OJI-CR 425.01. 


14.°- CONCLUSION’ WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


(Rel. 13S3CRI-10/2013  Pub.4346) 





Tos 





7 


236.5 HOMICIDE AND ASSAULT CR 503.211 


CR 503.211 Menacing by stalking R.C. 2903.211 (offenses committed on and 
after 1/1/08 but before 8/16/16) [Rev. 12/10/16] 


1. The defendant is charged with menacing by stalking. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

eles epee ee 2892 (J cee IT (County) (other jurisdiction), 
Ohio, the defendant, 


(Use appropriate alternative[s]) 


COMMENT 


There is a division in the appellate districts in Ohio whether R.C. 2903.211(A) 
requires that the victim actually experienced mental distress or that the victim 
believed the defendant would cause mental distress. See Fondessey v. Simon, 142 
Ohio St. 3d 147, 2014-Ohio-5567. The trial court should consult the law of the 
specific appellate district on this issue. 


(A)(1) by engaging in a pattern of conduct, knowingly caused (insert name of 
victim) to believe that the defendant would cause (physical harm) (mental distress) 
to him/her; 
(or) 

(A)(2) through the use of any electronic method of remotely transferring informa- 
tion including, but not limited to, any (computer) (computer network) (computer 
program) (computer system) posted a message with the purpose to urge or incite 
(insert name of third person) to engage in a pattern of conduct that knowingly 
caused (insert name of victim) to believe that (insert name of third person) would 
cause (physical harm) (distress) to him/her; 


(or) 
(A)(3) acting with a sexual motivation and (insert [A] [1] or [A] [2] instruction). 
Dee PATLERNIONICONDUGL. R.C. 2903.21.15 


COMMENT 


Effective 8/16/16, the statutory definition of “pattern of conduct” was expanded 
to include the “use of intentionally written or verbal graphic gestures” or receipt 
of information or data through the use of “any form of written communication.” 
Hebel 1) 


3. PUBLIC OFFICIAL. “Public official” means any elected or appointed officer or 
employee, or agent of the state or any political subdivision, whether in a temporary or 
permanent capacity, and includes, but is not limited to, legislators, judges, and law 
enforcement officers. 


(Rel. 17S2CRI-8/2017 Pub.4346) 
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COMMENT 
Ri@y 2921 Oite 


4. LAW ENFORCEMENT OFFICER. R. C. 2901.01. 

3. EMERGENCY MEDICAL SERVICES PERSON. R.C. 2903.211. 

6. EMERGENCY MEDICAL SERVICES PERSONNEL. R.C. 2133.21 
J. BMERGENCY FACILITY, PERSONS R@y2903. 211. 

8. EMERGENCY FACILITY PERSONNEL. R.C. 2909.04. 

2k 


FIREFIGHTER. “Firefighter” means any regular, paid member of a lawfully 
constituted fire department of a municipal corporation or township. 





COMMENT 
R.C. 3937.41. 


10. KNOWINGLY. OJI-CR 417.11. 
11. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. T 


12. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other psychological impairment, regardless of its gravity or duration. 


COMMENT 
Fee 0) 10) Ee 


13. MENTAL DISTRESS. “Mental distress” means any mental illness or condition 
that 





(Use appropriate alternatives[s]) 
(A) involves some temporary substantial incapacity; 
(or) 


(B) would normally require psychiatric treatment, psychological treatment, or 
other mental health services, regardless of whether any person requested or 
received such treatment or services. 


COMMENT 
Drawn from R.C. 2903.211(D) and (E). (& 


(Rel.17S2CRI-8/2017 Pub.4346) 
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14. COMPUTER, COMPUTER NETWORK, COMPUTER PROGRAM, AND 
COMPUTER SYSTEM UR.C: 2913-01. 


Id. POSTPASMESSAGES RC. 29032211: 
lO ween eOS BLY OU-CRoAI7 OL 


17. THIRD PERSON. “Third person” means an individual who is neither the 
offender nor the victim of the conduct. 


COMMENT 
ee O0) 5211s 


18. SEXUAL MOTIVATION. 


‘Sexual motivation” means a purpose to gratify sexual needs or desires of the 
defendant. 


COMMENT 
RCT Ole 


19. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(Bye PROVIDINGSACCESS: 


COMMENT 


R.C. 2903.211(F)(1) creates an exception to the prohibition of R.C. 2903.211. 
The Committee believes this is an affirmative defense under R.C. 2901.05(D) or in 
the nature of an affirmative defense and must be treated as such. See State v. Little 
8th. Dist. Cuyahoga No. 57033(Mar. 14, 1991); State v. Hassell 1st Dist. Hamilton 
No C-920530. (May 5, 1993). 


In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court 
held that “R.C. 2925.03(B) (1) excludes licensed health professionals from being 
subject to drug-trafficking charges, and the burden of proving the inapplicability of 
this exclusion rests upon the State. Therefore, to convict a licensed health 
professional of trafficking in drugs under R.C. 2925.03(A), the State bears the 
burden of proving beyond a reasonable doubt the inapplicability of the licensed- 
health-professional exception in R.C. 2925.03(B)(1) by submitting evidence that 
the licensed health professional violated statutes or regulations that define the 
standard of care for dispensing controlled substances.” 


(Rel.17S2CRI-8/2017  Pub.4346) 
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The Committee recognizes that this case presents a dilemma for the trial judge 
as to when to instruct the jury that the state must prove that the exception in the 
criminal statute does not apply to the defendant. The Committee believes that 
Nucklos should only apply when the defendant’s status or circumstances suggest 
potential application of an exemption or exception. Compare State v. Durbin, 9th 
Dist. Summit No. 10CA0136-M, 2012-Ohio-301, which holds that the exception 
is always an element of the offense that the state must prove beyond a reasonable 
doubt, with Miamisburg v. Hanson, 2d Dist. Montgomery No. 26582, 2016-Ohio- 
964, which disagrees with the holding in Durbin. 


(Use appropriate alternative[s]) 


(1) The defendant claims that all he/she did was provide (access or connection) 
(capabilities that were incidental to providing access or connection) to/from an 
electronic method of remotely transferring information that was not under his/her 
control and that he/she did not create the content of the material that was the 
subject of the access or connection. 


(or) 


(2) The defendant claims that when he/she provided access or connection to/from 
an electronic method of remotely transferring information that was not under 
his/her control, he/she acted in good faith to block the receipt or transmission of 
(describe nature of material) that he/she believed (was) (would be) sent. 


COMMENT 

Drawn from R.C. 2903.211(F)(1). 

These affirmative defenses do not apply if the defendant conspired with a person 
who was actively involved in the creation or knowing distribution of the unlawful 
material in violation of R.C. 2903.211 or who knowingly advertised the availabil- 
ity Ol the materials Rh. G92903 2 1B (3) 


20. ADDITIONAL FINDINGS: 


(A) 
(B) 
(C) 
(D) 
(E) 
(F) 


(G) 
(g). 


PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.211(B)(2)(a). 
THREAT OF PHYSICAL HARM. OJI-CR 425.25: R.C. 2903.211(B)(2)(b). 
TRESPASS. OJI-CR 425.25; R.C. 2903.211(B)(2)(c). 

MINOR VICTIM. OJI-CR 425.25; R.C. 2903.211(B)(2)(d). 

HISTORY OF VIOLENCE. OJI-CR 425.25; R.C. 2903.211(B)(2)(e). 
DEADLY WEAPON. OJI-CR 425.25; R.C. 2903.211(B)(2)(f). 

SUBJECT TO PROTECTION ORDER. OJI-CR 425.25: R.C. 2903.211(B)(2) 


(Rel.17S2CRI-8/2017 Pub.4346) 
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(H) SERIOUS PHYSICAL HARM TO PROPERTY. OJI-CR 425.25: R.C. 
2903.211(B)(2)(h). 


(I) DETERMINED TO BE SUBSTANTIAL RISK OF PHYSICAL HARM TO 
OTHERS. OJI-CR 425.25; R.C. 2903.211(B)(2)(i). 


G)MEMPLOYERROFP*PUBLIGt CHIEDRENTSERVICES“AGENCY/PRIVATE 
CHILD PLACING AGENCY. OJI-CR 425.25; R.C. 2903(C)(5). 


21. CONCLUSION. OJI-CR 425.01. 
22. CONCLUSION WITH AN AFFIRMATIVE OFFENSE. OJI-CR 425.03. 


23. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.211 Menacing by stalking R.C. 2903.211 (offenses committed on and 
after 8/16/16) [Rev. 12-10-16] 


1. The defendant is charged with menacing by stalking. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
Ca y.0 Le eeneatw AebERY (') in ee (County) (otter, jugisdiction), 
Ohio, the defendant, 








(Use appropriate alternative[s/) 


COMMENT 
There is a division in the appellate districts in Ohio whether R.C. 2903.211(A) 
requires that the victim actually experienced mental distress or that the victim 
believed the defendant would cause mental distress. See Fondessey v. Simon, 142 
Ohio St. 3d 147, 2014-Ohio-5567. The trial court should consult the law of the 
specific appellate district on this issue. 


(A)(1) by engaging in a pattern of conduct, knowingly caused (insert name of 
victim) to believe that the defendant would cause (physical harm) (mental distress) 
to (him/her) (his/her family or household member); 


(or) 


(A)(2) through the use of any (form of written communication) (electronic method 
of remotely transferring information, including but not limited to, any [computer] 
[computer network] [computer program] [computer system] [telecommunication 
device]), did (post a message) (use any intentionally written or verbal graphic 
gesture) with the purpose to 


(Use appropriate alternative[s/) 


(a) engage in a pattern of conduct that knowingly caused (insert name of victim) 
to believe that the defendant would cause (physical harm) (mental distress) to 
(him/her) (his/her family or household member); 


(Rel.17S2CRI-8/2017 Pub.4346) 
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(or) 
(b) urge or incite (a third person) (insert name of third person) to engage in a 
pattern of conduct that defendant knew would cause (insert name of victim) to 


believe that the person would cause (physical harm) (mental distress) to (him/her) 
(his/her family or household member). 


(or) 
(A)(3) acting with a sexual motivation and (insert [A] [1] or [A] [2] instruction). 
2. PATTERN OF CONDUCT. R.C. 2903.211. 


3. PUBLIC OFFICIAL. “Public official” means any elected or appointed officer or 
employee, or agent of the state or any political subdivision, whether in a temporary or 
permanent capacity, and includes, but is not limited to, legislators, judges, and law 
enforcement officers. 





COMMENT 
RiG@y202 Or: 


MAWSENFORCEMEN TZOPLICE Ra Ga CUI 

EMERGENGY MEDICAL SERVIGESSPERSONE RC 12903. .b1s 
EMERGENGY MEDIGAIYSERVICES* PERSONNEDRSR G22 13321 
EMERGENCY .FACILITY.PERSON..R.C..2903 21.1, 
EMERGENE Y°FAGILIPY PERSONNE BAR C2909 04 


FIREFIGHTER. “Firefighter” means any regular, paid member of a lawfully 
constituted fire department of a municipal corporation or township. 





et eee” ace et ee oS 


COMMENT 
Ri@593)/Ale 





10. KNOWINGLY. OJI-CR 417.11. 
11. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


12. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other psychological impairment, regardless of its gravity or duration. 


COMMENT 
inca booed, ONE ce. 
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13. FAMILY OR HOUSEHOLD MEMBER. R.C. 2903.211. 


14. PERSON LIVING AS A SPOUSE. “Person living as a spouse” means a person 
who ([was living] [had lived]) (was cohabitating in a common law marital 
relationship) (had cohabitated within five years prior to the date of offense) with the 
victim. 


COMMENT 
Drawn from R.C. 2903.211. 


15. MENTAL DISTRESS. “Mental distress” means any mental illness or condition 
that 


(Use appropriate alternatives[s/) 
(A) involves some temporary substantial incapacity; 
(or) 


(B) would normally require psychiatric treatment, psychological treatment, or 
other mental health services, regardless of whether any person requested or 
received such treatment or services. 


COMMENT 
Drawn from R.C. 2903.211(D) and (E). 


16. COMPUTER, COMPUTER NETWORK, COMPUTER PROGRAM, COM- 
PUTER SYSTEM, AND TELECOMMUNICATIONS DEVICE. R.C. 2913.01. 


LTE PeOSTEMINIES SAGERRIC. 200377 ils 
is. PURROSERY: 
OJI-CR 417.01. 


19. THIRD PERSON. “Third person” means an individual who is neither the 
offender nor the victim of the conduct. 


COMMENT 
ReGe 290312 labs 


20. SEXUAL MOTIVATION. “Sexual motivation” means a purpose to gratify 
sexual needs or desires of the defendant. 


(Rel.17S2CRI-8/2017 Pub.4346) 
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ai. 


COMMENT 
Ro edad Male: 


AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) PROVIDING ACCESS. 


COMMENT 


R.C. 2903.211(F)(1) creates an exception to the prohibition of R.C. 2903.211. 
The Committee believes this 1s an affirmative defense under R.C. 2901.05(D) or in 
the nature of an affirmative defense and must be treated as such. See State v. Little 
8th. Dist. Cuyahoga No. 57033 (Mar. 14, 1991); State v. Hassell 1st Dist. Hamilton 
No C-920530. (May 5, 1993). 


In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court 
held that “R.C. 2925.03(B) (1) excludes licensed health professionals from being 
subject to drug-trafficking charges, and the burden of proving the inapplicability of 
this exclusion rests upon the State. Therefore, to convict a licensed health 
professional of trafficking in drugs under R.C. 2925.03(A), the State bears the 
burden of proving beyond a reasonable doubt the inapplicability of the licensed- 
health-professional exception in R.C. 2925.03(B)(1) by submitting evidence that 
the licensed health professional violated statutes or regulations that define the 
standard of care for dispensing controlled substances.” 


The Committee recognizes that this case presents a dilemma for the trial judge 
as to when to instruct the jury that the state must prove that the exception in the 
criminal statute does not apply to the defendant. The Committee believes that 
Nucklos should only apply when the defendant’s status or circumstances suggest 
potential application of an exemption or exception. Compare State v. Durbin, 9th 
Dist. Summit No. 10CA0136-M, 2012-Ohio-301, which holds that the exception 
is always an element of the offense that the state must prove beyond a reasonable 
doubt, with Miamisburg v. Hanson, 2d Dist. Montgomery No. 26582, 2016-Ohio- 
964, which disagrees with the holding in Durbin. 


(Use appropriate alternative[s]) 


(1) The defendant claims that all he/she did was provide (access or connection) 
(capabilities that were incidental to providing access or connection) to/from an 
electronic method of remotely transferring information that was not under his/her 
control and that he/she did not create the content of the material that was the 
subject of the access or connection. 


(or) 
(2) The defendant claims that when he/she provided access or connection to/from 


(Rel.17S2CRI-8/2017 Pub.4346) 

















, 


236.13 HOMICIDE AND ASSAULT CR 503.22 


an electronic method of remotely transferring information that was not under 
his/her control, he/she acted in good faith to block the receipt or transmission of 
(describe nature of material) that he/she believed (was) (would be) sent. 


COMMENT 
Drawn from R.C. 2903.211(F)(1). 


These affirmative defenses do not apply if the defendant conspired with a person 
who was actively involved in the creation or knowing distribution of the unlawful 
material in violation of R.C. 2903.211 or who knowingly advertised the availabil- 
ity of the material. R.C. 2903.211(F)(3). 


22. ADDITIONAL FINDINGS: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.211(B)(2)0. 
(B) THREAT OF PHYSICAL HARM. OJI-CR 425.25; R.C. 2903.211(B)(2)(b). 
(me URE SPASs .OII-CRhe4 75.05, RG 22903 2h By 2 yc): 
(D) MINOR VICTIM. OJI-CR 425.25; R.C. 2903.211(B)(2)(d). 
Cyl lOve © Fay OLE NGEROIGR 45 Jo jk G7 903.7 LIB) rep 
(eee DEA Dims WEAPON, OJICRAD 3 25k C2903 2 LK Bi). 


(G) SUBJECT TO PROTECTION ORDER. OJI-CR 425.25: R.C. 2903.21 1(B)(2) 
oy 

(H) SERIOUS PHYSICAL HARM TO PROPERTY. OJI-CR 425.25: R.C. 
2903.211(B)(2)(h). 


(I) DETERMINED TO BE SUBSTANTIAL RISK OF PHYSICAL HARM TO 
OTHERS* OJL-CRi425925, RC. 2003 %h1(By2)()- 


(J) EMPLOYEE OF PUBLIC’ CHILDREN SERVICES! AGENCY/PRIVATE 
CHILD PLACING AGENCY. OJI-CR.425.25; R.C. 2903(C)(5). 


23. CONCLUSION. OJI-CR 425.01. 
24. CONCLUSION WITH AN AFFIRMATIVE OFFENSE. OJI-CR 425.03. 


25. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 503.22 Menacing R.C. 2903.22 (offenses committed on and after 9/6/96) 


1. The defendant is charged with menacing. Before you can find the defendant guilty 
of menacing, you must find beyond a reasonable doubt that on or about the 

AVEO peewee ae er nd re oe County, 
(other jurisdiction), Ohio, the defendant knowingly caused (insert name of victim) to 
believe that the defendant would cause physical harm to (his/her person) (his/her 
property) (his/her unborn) (a member of his/her immediate family). 
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2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25, 


4. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
R.C. 2901.01(A)(3). 


5. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible damage to property which, in any degree, results in loss to its value or 
interferes with its use or enjoyment. “Physical harm to property” does not include wear 
and tear occasioned by normal use. 


COMMENT 
R.C. 2901.01(A)(4). 


6. IMMEDIATE FAMILY. “Immediate family” means a person’s spouse residing in 
the person’s household, brothers and sisters of the whole or of the half blood, and 
children, including adopted children. 


COMMENT 
R.G@ 92005. 21(h). 


7. ADDITIONAL FINDINGS: 


EMPLOYEE OF *PUBLIC GHIEDREN, SERVICES @AGENGY, CRIN AE 
CHILD PLACING AGENCY. OJI-CR 423725; 1RiC}-2903 2118) (offenses 
committed on and after 4/10/01). 


RBRIORSGONYV IGTION@ OJ GReA? 5.15 2 C2003 10D) 
8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION, WITH. LESSER, INGELUDED»OFFENSE,.-OJIECRe 425.09; 
OJI-CR 425.11. 


CR 503.31 Hazing R.C. 2903.31 


1. The defendant is charged with hazing. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the day of 
, in County (other jurisdiction), Ohio, 


> 


the defendant 
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(Use appropriate alternative) 


(A) (did) (coerced another to do) any act of initiation into any student or other 
organization and that act of initiation caused or created a substantial risk of causing 
mental or physical harm to (insert name of victim). 


(or) 


(B) was a(n) (administrator) (employee) (faculty member) of a (primary) 
(secondary) (post-secondary) (describe other educational institution), and reck- 
lessly permitted (another) (others) to (do) (coerce another to do) any act of initiation 
into any student or other organization and that act of initiation caused or created a 
substantial risk of causing mental or physical harm to (insert name of victim). 


eee CIES 5 PY sO) ERA eb/ RC 2 90 To ae): 


COMMENT 


The Committee believes that R.C. 2903.31(A) imposes strict liability. R.C. 
ZOLA B) estate Wac G98 1)> 05" Ohio SU2Zd#S4, 22 ©O.O73d°299, 428 N.E 2d 
428. 


3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 
eee ORRC I aGocrcessmeans tO,cOnipel Or Lorce. 


5. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01(A)(8). 


6. MENTAL HARM TO PERSONS. “Mental harm to persons” means any injury or 
impairment of the mental or emotional well being of another. 


COMMENT 


There is no statutory definition of mental harm to persons, but see Carpetta v. 
The Pi Kappa Alpha Faternity (C.P. 1998), 100 Ohio Misc.2d 42, 718 N.E.2d 
1007. 


7. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness or other physiological impairment, regardless of its gravity or duration. 
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= 
COMMENT 
R.C. 2901.01(A)(3). 
8. CONCLUSION. OJI-CR 425.01. 
CR 503.34 Patient abuse; neglect R.C. 2903.34 (offenses committed on and 
after 7/1/96) [Rev. 10-11-08] 
|. The defendant is charged with patient (abuse) (gross neglect) (neglect). Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or about = 
thew. SReRE ay Por ) . yand an 
County (other jurisdiction), Ohio, the defendant (owned) (operated) (administered) 
(was an agent or employee of) a care facility in which (insert name of victim) was a 
(resident) (patient), and the defendant committed 
(Use appropriate alternative) 
(A)(1) abuse against (insert name of victim). 
(or) 
(A)(2) gross neglect against (insert name of victim). 
ie a 

(A)(3) neglect against (insert name of victim). 
Dee ARE: BA CIEL EY OR Co 200393 3( ACI) 10): 
3. ABUSE. “Abuse” means knowingly causing physical harm or recklessly causing 
serious physical harm to a person by physical contact with the person or by the 
inappropriate use of physical or chemical restraint, medication, or isolation on the 
person. 

COMMENT 
R.C. 2903.33(B). & 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


5. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
RiGe 290 [Ol 
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RECKDESSEY*OJI-CRI417,17;.R. Gx 2901,22(C): 
SERIOUS! PHYSICAL HARM :TOsPERSONS&rk:.G-290L.01. 
PHYSICAL CONTACT. “Physical contact” means any touching of another. 


9. INAPPROPRIATE USE OF PHYSICAL OR CHEMICAL RESTRAINT, MEDI- 
CATION, OR ISOPATION  R.CY2903-33(D). 


10. GROSS NEGLECT. “Gross neglect” means knowingly failing to provide a 
person with any treatment, care, goods, or service that is necessary to maintain the 
health or safety of the person when the failure results in physical harm or serious 
physical harm to the person. 


ee ge ee 


COMMENT 
he Oe Uo t): 


11. NEGLECT. “Neglect” means recklessly failing to provide a person with any 
treatment, care, goods, or service that is necessary to maintain the health or safety of 
the person when the failure results in serious physical harm to the person. 


gy COMMENT 
R'€.2290333(G)@). 


tJ) AP EI RMAPEY ESDEFPENSES: 
(A) GENERAL. OJI-CR 417.27. 


(B) RELIANCE ON SPIRITUAL MEANS. R.C. 2903.34(B)(1). The defendant 
claims that (insert name of victim) relied upon treatment by spiritual means through 
prayer alone, in accordance with the (tenets) (beliefs) of a recognized religious 
denomination. 


COMMENT 


The Committee believes that “reliance on spiritual means” is an affirmative 
defense or in the nature of an affirmative defense. It is applicable only to a charge 
of patient neglect under R.C. 2903.34(A)(3). 


(C) ORDER BY SUPERIOR AUTHORITY R.C. 2903.34(B)(2). The defendant 
claims that he/she acted in good faith solely because he/she was ordered to commit 
the conduct by a person with supervisory authority over him/her. 


- 13. ADDITIONAL FINDING: 
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<= 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.34(C)-(E). 
14. CONCLUSION. OJI-CR 425.01. 
15. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 
16. CONCLUSION WITH LESSER INCLUDED OFFENSE.,OJI-CR 425.09, 
OJI-CR 425.11. 
CR 503.341 Patient endangerment R.C. 2903.341 (offenses committed on and 
after 1/30/04 but before 10/12/16) [Rey. 2/11/17] 

1. The defendant is charged with patient endangerment. Before you can find the 3 
defendant guilty, you must find beyond a reasonable doubt that on or about the a 
day Ol s -2 =. = D0ey wand ines ee eC OUNLY Ol icmirise aon 

Ohio, the defendant 
(Use appropriate alternative) 
(A) was a MR/DD caretaker and recklessly created a substantial risk to the health 
or safety of (insert name of victim), who (is) (was) a (mentally retarded) 
(developmentally disabled) person; 
COMMENT 
The Committee believes that recklessness is an element of a violation of R.C. ae 


2903.341(B). See R.C. 2901.21(B); State v. Rash, 5th Dist. Stark No. 2008-CA-52, 
2009-Ohio-2220; State v. McMillen, 5th Dist. Stark No. 2008-CA-122, 2009-Ohio- 
210. No other appellate district has addressed this issue. The Supreme Court has 
construed similar language in child endangerment, R.C. 2919.22, to require 
recklessness as the culpable mental state. State v. McGee, 79 Ohio St.3d 193 
iO OTs). 


(or) 


(B) (owned) (operated) (administered) (was an agent of) a care facility and | 
condoned, or knowingly permitted, conduct by a MR/DD caretaker who was > 
(employed by) (under the control of) the defendant that created a substantial risk to 

the health or safety of (insert name of victim), who (is) (was) a (mentally retarded) 
(developmentally disabled) person who was under the care of the defendant. 


COMMENT 


The Committee believes “condone” means to knowingly permit. Therefore, the 
requisite culpable mental state for a R.C. 2903.341(C) offense is knowingly. 


2. MR/DD CARETAKER. R.C. 2903.341. 
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3. VRAD DIEMPLOW BE. :RiG.v5 123.50. 


4. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or a significant possibility, that a certain result may occur or that 
certain circumstances may exist. 


COMMENT 
| hee 22 EU 


WIEINITALILY RETARDED PERSON. R.C. 5123.01. 
DEVELOPMENTALLY DISABLED PERSON. R.C. 5123.01. 
GAREREAGIEIIY] KC. 2903 33(A)0)-O): 
KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
AFFIRMATIVE DEFENSES: 

(A) GENERAL. OJI-CR 417.27. 

(B) RELIANCE UPON SPIRITUAL MEANS. R.C. 2903.341. 


(1) BY DEFENDANT. R.C. 2903.341(B). The defendant claims that he/she/it 
treated a physical or mental (illness) (defect) of (insert name of victim) by 
spiritual means through prayer alone, in accordance with the (tenets) (beliefs) of 
a recognized religious body. 


0 ND 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(B). 


The Committee believes that “reliance on spiritual means” is an affirmative 
defense because it provides an excuse or justification when the purpose of the 
defendant’s conduct is peculiarly within the defendant’s knowledge. See State v. 
Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792. 


(2) BY VICTIM. R.C. 2903.341(C). The defendant claims that (insert name of 
victim) relied upon treatment by spiritual means through prayer alone in 
accordance with the (tenets) (beliefs) of a recognized religious denomination. 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(C). 


The Committee believes that “reliance on spiritual means” is an affirmative 
defense or in the nature of an affirmative defense. 
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(C) ORDER BY SUPERIOR AUTHORITY. R.C. 2903.341(D)(1). The defendant 
claims that he/she/it acted in good faith solely because he/she/it was ordered to 
commit the conduct by a person with (supervisory authority over him/her/it) 
(authority over his/her/its conduct pursuant to a contract for the provision of 
Services). 

(D) FOLLOWING INDIVIDUAL SERVICE PLAN OR ADMINISTRATIVE 
CODE RULE. R.C. 2903.341(D)(2). The defendant claims that he/she/it was 
following the (individual service plan for [insert name of victim]) (admission, 
discharge, and transfer rule set forth in the Administrative Code). 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(C). 


(E) ABSENCE OF MEANS TO PREVENT HARM. R.C. 2903.341(D)(3). The 
defendant claims that he/she/it did not have readily available a means to prevent the 
(harm to) (death of) (insert name of victim) and that he/she/it took reasonable steps 
to summon aid. 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(C). 


10. ADDITIONAL FINDING: 
(A) BRIOR CONVIC LION] OTL @Rat taal) Ri 9U5: en Le 
11. CONCLUSION. OJI-CR 425.01. 
12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


13.. CONCLUSION. WITH, LESSER INCLUDED OFFENSE. OJI-C€R 425.09; 
OJI-CR 425.11. 


CR 503.341 Patient endangerment R.C. 2903.341 (offenses committed on and 
after 10/12/16) [Rev. 2/11/17] 


1. The defendant is charged with patient endangerment. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
day, Of IAS raw 22.0) sandin__ CSCC County (ther jurisdiction), 
Ohio, the defendant 








(Use appropriate alternative) 
(A) was a developmental disabilities caretaker and recklessly created a substantial 
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risk to the health or safety of (insert name of victim), who (is) (was) a 
developmentally disabled person. 


COMMENT 


The Committee believes that recklessness is an element of a violation of R.C. 
2903.341(B). See R.C. 2901.21(B); State v. Rash, 5th Dist. Stark No. 2008-CA-52, 
2009-Ohio-2220; State v. McMillen, 5th Dist. Stark No. 2008-CA-122, 2009-Ohio- 
210. No other appellate district has addressed this issue. The Supreme Court has 
construed similar language in child endangerment, R.C. 2919.22, to require 
recklessness as the culpable mental state. State v. McGee, 79 Ohio St.3d 193 
Gh 


(or) 


(B) (owned) (operated) (administered) (was an agent of) a care facility and 
condoned, or knowingly permitted, conduct by a developmental disabilities care- 
taker who was (employed by) (under the control of) the defendant that created a 
substantial risk to the health or safety of (insert name of victim), who (is) (was) a 
developmentally disabled person who was under the care of the defendant. 


COMMENT 


The Committee believes “condone” means to knowingly permit. Therefore, the 
requisite culpable mental state for a R.C. 2903.341(C) offense is knowingly. 


7, DEVELOPMENTAL DISABILITIES CARETAKER. R.C. 2903.341. 
feo y PEOEMUEUNTALDISABIPINIES EMPLOYER. RC. 5123-50: 


4. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or a significant possibility, that a certain result may occur or that 
certain circumstances may exist. 


COMMENT 
eG eu 


DEVELOPMENTALLY DISABLED PERSON. R.C. 5123.01. 
CARE FACILITY. R.C. 2903.33(A)(1)-(9). 

KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
AFFIRMATIVE DEFENSES: 


CO ND UV 
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(A) GENERAL. OJI-CR 417.27. 
(B) RELIANCE UPON SPIRITUAL MEANS. R.C. 2903.341. 


(1) BY DEFENDANT. R.C. 2903.341(B). The defendant claims that he/she/it 
treated a physical or mental (illness) (defect) of (insert name of victim) by 
spiritual means through prayer alone, in accordance with the (tenets) (beliefs) of 
a recognized religious body. 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(B). 
The Committee believes that “reliance on spiritual means” is an affirmative 
defense because it provides an excuse or justification when the purpose of the 


defendant’s conduct is peculiarly within the defendant’s knowledge. See State v. 
Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792. 


(2) BY VICTIM. R.C. 2903.341(C). The defendant claims that (insert name of 
victim) relied upon treatment by spiritual means through prayer alone in 
accordance with the (tenets) (beliefs) of a recognized religious denomination. 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(C). 


The Committee believes that “reliance on spiritual means” is an affirmative 
defense or in the nature of an affirmative defense. 


(C) ORDER BY SUPERIOR AUTHORITY. R.C. 2903.341(D)(1). The defendant 
claims that he/she/it acted in good faith solely because he/she/it was ordered to 
commit the conduct by a person with (supervisory authority over him/her/it) 
(authority over his/her/its conduct pursuant to a contract for the provision of 
Senrvices ): 


(D) FOLLOWING INDIVIDUAL SERVICE PLAN OR ADMINISTRATIVE 
CODE "RUPEE, R.C. 2903:341(D) (Qiemihes detendants claims. that he/she/itmwas 
following the (individual service plan for [insert name of victim]) (admission, 
discharge, and transfer rule set forth in the Administrative Code). 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(C). 


(E) ABSENCE OF MEANS TO PREVENT HARM. R.C. 2903.341(D)(3). The 
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defendant claims that he/she/it did not have readily available a means to prevent the 
(harm to) (death of) (insert name of victim) and that he/she/it took reasonable steps 
to summon aid. 


COMMENT 
This affirmative defense is limited to a violation of R.C. 2903.341(C). 


9. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2903.341(E). 
10. CONCLUSION. OJI-CR 425.01. 
11. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


IZ eGONCLUSION, WITH. LESSER. INCLUDED, OFFENSE.~OII-CR , 425.09, 
OJI-CR 425.11. 


CR 503.35 Filing a false patient abuse or neglect complaint R.C. 2903.35 


1. The defendant is charged with filing a false patient abuse or neglect complaint. 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 


POMOC emma e meet (AVE OL 6 = ee Se Sarid an 
(County) (other jurisdiction), Ohio, the defendant knowingly (made a 


false statement) ({swore] [affirmed] the truth of a false statement previously made) 
alleging (describe allegations that include the essential elements of the alleged 
violation of R.C. 2903.34) and the statement was made with purpose to incriminate 
another. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
See RCO SLI OC Retr. hc. 29UT ZA) 
4. CONCLUSION. OJI-CR 425.01. 


5. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


(Text continued on page 237) 
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Chapter CR 505 
KIDNAPPING AND EXTORTION 


COMMENT 
Senate Bill 2 (S.B. 2), effective July 1, 1996, is primarily felony sentencing 
, legislation. It applies prospectively to offenses committed on and after July 1, 


1996. Some instructions in this chapter apply only to offenses committed on and 
after July 1, 1996. The other instructions are not affected by S.B. 2. 


CR 505.01(A) Kidnapping R.C. 2905.01(A) (offenses committed before 7/1/96) [Rev. 5/7/16] 


CR 505.01(A) Kidnapping R.C. 2905.01(A) (offenses committed on and after 7/1/96) [Rev. 5/7/ 
16] 


CR 505.01(B) Kidnapping (special circumstances) R.C. 2905.01(B) (offenses committed before 
7/1/96) [Rev. 5/7/16] 


CR 505.01(B) Kidnapping (special circumstances) R.C. 2905.01(B) (offenses committed on and 
after 7/1/96) [Reyv. 5/7/16] 


CR 505.02 Abduction (offenses committed on and after 7/1/96) [Rev. 8/5/15] 


y CR 505.03 Unlawful restraint R.C. 2905.03 (offenses committed on and after 1/1/08) /Rev. 
12/6/14] 


CR 505.05 Criminal child enticement 
CR 505.11 Extortion (offenses committed on and after 7/1/96) [Rev. 2/8/14] 
CR 505.12 Coercion [Rev. 2/8/14] 


CR 505.22 Extortionate extension of credit; criminal usury (offenses committed on and after 
7/1/96) [Rev. 2/8/14] 


CR 505.32 Trafficking in persons R.C,. 2905.32 (offenses committed on and after 3/24/11 but 
before 6/20/14) [Rev. 3/5/16] 


CR 505.32 Trafficking in persons R.C. 2905.32 (offenses committed on and after 6/20/14 but 
y before 10/12/16) [Rev. 11/5/16] 


CR 505-32 Trafficking in persons R.C. 2905.32 (offenses committed on and after 10/12/16) 
[Rev. 11/5/16] 


CR 505.33 Unlawful conduct with respect to documents R.C. 2905.33 (offenses committed on 
and after 3/24/11) [Rev. 8/5/15] 


CR 505.01(A) Kidnapping R.C. 2905.01(A) (offenses committed before 7/1/96) 
[Rev. 5/7/16] 


COMMENT 


The Ohio Revised Code recognizes two “types” of kidnapping. The following 
) instruction addresses kidnapping prohibited by R.C. 2905.01(A), while OJI-CR 
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505.01(B) addresses the “special circumstances” kidnapping prohibited by R.C. 
2905.01(B). 


1. The defendant is charged with kidnapping. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the _____—s day’: of 
____ ee aid hi ee ee County doreramrisdieiog fF tie defen- 
dant by (force) (threat) (deception) (any means in the case of a person who was [under 
the age of thirteen] [mentally incompetent]) did (remove [insert name of victim] from 
the place where he/she was found,) (restrain [insert name of victim] of his/her liberty) 
for the purpose of 


(Use appropriate alternative[s]) 
(A)(1) holding him/her (for ransom) (as a shield) (as a hostage); 
(or) 


(A)(2) facilitating the commission of (insert name of applicable felony) or flight 
thereafter; 


(or) 
(A)(3) (terrorizing) (inflicting serious physical harm on) (insert name of victim or 
other person); 
(or) 
(A)(4) engaging in sexual activity with (insert name of victim) against his/her will; 
(or) 


(A)(5) (hindering, impeding, or obstructing a function of government) (forcing any 
action or concession on the part of governmental authority). 


2. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
Ree co lrcte 


3. THREAT. “Threat” means a (statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 


Drawn from State v. Cress, 112 Ohio St.3d 72, 2006-Ohio-6501; State v. Cerutti, 
11th Dist. Lake No. 2002-L-140, 2004-Ohio0-3335. 


(ReLI7SICRI-S/2017 Pub.4346) 
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(Text continued on page 239) 


(Rel.17S LCRI-S/2017  Pub.4346) 
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4. DECEPTION. R.C. 2913.01. 


>». ALTERNATIVE IN CASE OF CHILD UNDER THE AGE OF THIRTEEN 
YEARS OR MENTAL INCOMPETENT. You must decide whether (insert name of 
victim) was (under thirteen years of age) (mentally incompetent) at the time of the 
alleged offense. If (insert name of victim) was (under thirteen years of age) (mentally 
incompetent), the manner or means by which the defendant accomplished the alleged 
act of kidnapping 1s immaterial. If (insert name of victim) was not (under thirteen years 
of age) (mentally incompetent), then, in order to find the defendant guilty of 
kidnapping, you must find that the defendant’s alleged act of kidnapping was 
accomplished by force, threat, or deception. It is not necessary that the defendant knew 
of (insert name of victim)’s (age) (mental incompetency). 


6. MENTALLY INCOMPETENT. R.C. 2111.01. 
Pommu KRPOSELY OILOR 1 OL.R C2900): 220A). 


8. REMOVAL FROM PLACE WHERE FOUND. To “remove from the place where 
found” means to change (insert name of victim)’s location; this need not be for any 
specific distance or duration of time or in any specific manner. 


Peeks PR AlN ONCOL dio/iem LIBERTY. [oO restrain one ol his/her liberty 
means to limit or restrain (insert name of victim)’s freedom of movement. The restraint 
need not be for any specific duration of time or in any specific manner. 


Lie eh Ore 200 I O2(C ye andes E): 


COMMENT 


Instructions must cover the elements of the felony offense together with the 
meaning of the words and phrases. 


11. FACILITATING. “Facilitating” means helping, promoting, assisting, or aiding. 
12, SERIOUS PHYSICAL HARM TO PERSONS. Re@u2907701h 

13. SEXUAL ACTIVITY. OJI-CR 417.39 § 1 SEXUAL TERMS DEFINED. 

14. SEXUAL CONDUCT. OJI-CR 417.39 § 2 SEXUAL TERMS DEFINED. 

15. SEXUAL CONTACT, OJI-CR 417.39 § 7 SEXUAL TERMS DEFINED. 


16. HINDER, IMPEDE, OR OBSTRUCT A FUNCTION OF GOVERN-MENT. 
“Hinder, impede, or obstruct a function of government” means to interfere with or 
make more difficult any of the functions of government. 


17. MITIGATING CIRCUMSTANCES—SAFE RELEASE: 


COMMENT 
The release of the victim in a safe place unharmed reduces kidnapping to a 
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second degree felony. It has been held that the safe release is “in the nature of an 
affirmative defense” and is to be treated as such. State v. Leslie, 14 Ohio App.3d 
343 (1984): State v. Cornute, 64 Ohio App.2d 199 (1979). 


If, at trial, the defendant presents any evidence tending to establish that the 
victim was released in a safe place unharmed, the court is required to submit the 
issue to the jury under proper instructions. State v. Leslie, 14 Ohio App.3d 343 
(1984). 


(A) CLAIM. The defendant claims that (insert name of victim) was released in a 
safe place unharmed. 


(B) BURDEN. The burden of proof of this claim is upon the defendant. The 
defendant must establish such claim by the greater weight of the evidence. 


(CC) PREPONDERANCE OF-TOE EVIDENGE SOU G Rea oo) 


(D) SAMPLE VERDICT FORM. We, the jury, having found the defendant guilty 
of kidnapping, do further find that the defendant * ___—-séprove by the 
greater weight of the evidence that (insert name of victim) was released in a safe 
place unharmed. 


* Insert in ink “did” or “‘did not’ 


COMMENT 


For kidnapping when the indictment alleges the victim was not released in a safe 
place unharmed, the jury might be given three verdict forms: (1) “guilty of 
kidnapping, and the defendant did not release the victim in a safe place unharmed”; 
(2) “guilty of kidnapping and the defendant released the victim in a safe place 
unharmed”; and (3) “not guilty.” 


18. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15. 
19. CONCLUSION. OJI-CR 425.01. 
20. CONCLUSION WITH MITIGATING CIRCUMSTANCE. 


(A) GUILTY. If you find the state proved beyond a reasonable doubt all the 
essential elements of the offense of kidnapping, your verdict must be guilty. You 
must then separately determine whether the defendant proved by the greater weight 
of the evidence that (insert name of victim) was released in a safe place unharmed. 


(B) NOT GUILTY. If you find that the state failed to prove beyond a reasonable 
doubt any one of the essential elements of the offense of kidnapping, then your 
verdict must be not guilty and you will not determine whether the (insert name of 
victim) was released in a safe place unharmed. 


(Rel. J6S3CRI-12/2016  Pub.4346) 
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21. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.01(A) Kidnapping R.C. 2905.01(A) (offenses committed on and after 
7/1/96) [Rev. 5/7/16] 


COMMENT 
The Ohio Revised Code recognizes two types of kidnapping. The following 
instruction addresses kidnapping prohibited by R.C. 2905.01(A), while OJI-CR 
505.01(B) addresses the “special circumstances” kidnapping prohibited by R.C. 
ioe ON ea bye 


1. The defendant is charged with kidnapping. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ______ day _- of 
A. rae yal i se oes — (County) (oier jurisdicuon), Ohio, the 
defendant by (force) (threat) (deception) (any means in the case of a person who was 
[under the age of thirteen] [mentally incompetent]) did (remove [insert name of victim] 
from the place where he/she was found) (restrain [insert name of victim] of his/her 
liberty) for the purpose of 





(Use appropriate alternative|[s/) 
(A)(1) holding him/her (for ransom) (as a shield) (as a hostage); 
(or) 


(A)(2) facilitating the commission of (insert name of applicable felony) or flight 
thereafter; 


(or) 


(A)(3) terrorizing or inflicting serious physical harm on (insert name of victim or 
other person); 


(or) 
(A)(4) engaging in sexual activity with (insert name of victim) against his/her will; 
(or) 


(A)(5) (hindering, impeding, or obstructing a function of government) (forcing any 
action or concession on the part of governmental authority); 


(or) 


(A)(6) holding (insert name of victim) in a condition of involuntary servitude. 


COMMENT 
R.C. 2905.01(A)(6) became effective 3/24/11. 
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2. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
Ree 2901 OL 


3. THREAT. “Threat” means a (statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 


Drawn from State v. Cress, 112 Ohio St.3d 72, 2006-Ohio-6501; State v. Cerutti, 
llth Dist. Lake No. 2002-L-140, 2004-Ohio-3335. 


ee OE CE EIN KheG 27 la Ue 


5. CHILD UNDER THE AGE OF THIRTREN*OR: MENTALLY INCOMPETENT 
(ADDITIONAL). You must decide whether (insert name of victim) was (under the age 
of thirteen) (mentally incompetent) at the time of the alleged offense. If (insert name 
of victim) was (under the age of thirteen) (mentally incompetent), the manner or means 
by which the defendant accomplished the alleged act of kidnapping is immaterial. If 
(insert name of victim) was not (under the age of thirteen) (mentally incompetent), 
then, in order to find the defendant guilty of kidnapping, you must find that the 
defendant’s alleged act of kidnapping was accomplished by force, threat, or deception. 
It does not matter whether the defendant knew of (insert name of victim)’s (age) 
(mental incompetency). 


GF MENTARY INCOMPETENT R'GS2hiIN01: 
1 ARBOUR POSEY OJGRe4 Ol she Go) led (Ags 


8. REMOVAL FROM PLACE WHERE FOUND. “Remove from the place where 
he/she was found” means to change (insert name of victim)’s location; this need not be 
for any specific distance or duration of time or in any specific manner. 


COMMENT 


Drawn from State v. Sanders, 8th Dist. Cuyahoga No. 75398, 2000 Ohio App. 
LEXIS 1651 (Apr. 13, 2000). 


9. RESTRAIN ONE OF HIS/HER LIBERTY. “Restrain one of his/her liberty” 


(Rel. 16S3CRI-12/2016  Pub.4346) 
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J means to limit or restrain (insert name of victim)’s freedom of movement. The restraint 
need not be for any specific duration of time or in any specific manner. 


COMMENT 


Drawn from State v. Studgions, 8th Dist. Cuyahoga No. 94153, 2010-Ohio- 
5480; State v. Sanders, 8th Dist. Cuyahoga No. 75398, 2000 Ohio App. LEXIS 
1651 (Apr. 13, 2000). 


) 10. FACILITATING. “Facilitating” means helping, promoting, assisting, or aiding. 


COMMENT 


Drawn from State v. Rhodes, 12th Dist. Butler No. CA2003- 12-332, 2004-Ohio- 
6659 (upholding definition of “facilitating” given in relation to forgery statute). 


meee NY ah G91 2(C). (1) and th): 


COMMENT 


gy Instructions must cover the elements of the felony offense together with the 
meaning of the words and phrases. 


12. SERIOUS*PHYSICAL HARM’ TO*PERSONS RES 290T 01 

13. SEXUAL ACTIVITY. OJI-CR 417.39 § 1 SEXUAL TERMS DEFINED, 
14. SEXUAL CONDUCT. OJI-CR 417.39 § 2 SEXUAL TERMS DEFINED. 
15> SEXUAL CONTACT, OJI-CR 417.39 §7 SEXUAL TERMS DEFINED. 


16. INVOLUNTARY SERVITUDE. “Involuntary servitude” means being com- 
iy pelled to perform labor or services for another against one’s will. 


COMMENT 
ReGen 2905 0 lake Cred 9035.13 


17. MITIGATING CIRCUMSTANCE—SAFE RELEASE (ADDITIONAL). 


COMMENT 
) The release of the victim in a safe place unharmed reduces kidnapping to a 
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18. 


second degree felony. It has been held that safe release is “in the nature of an 
affirmative defense” and is to be treated as such. State v. Leslie, 14 Ohio App.3d 
343 (1984); State v. Cornute, 64 Ohio App.2d 199 (1979). 

If, at trial, any evidence tending to establish that the victim was released in a 
safe place unharmed is presented, the court is required to submit the issue to the 
Jury under proper instructions. State v. Leslie, 14 Ohio App.3d 343 (1984). 


(A) CLAIM. The defendant claims that (insert name of victim) was released in a 
safe place unharmed. 


(B) BURDEN. The burden of proof on this claim is upon the defendant. The 
defendant must establish such claim by the greater weight of the evidence. 


(C) PREPONDERANCE OF THE EVIDENCE. OJI-CR 417.29. 


(D) SAMPLE VERDICT FORM. We, the jury, having found the defendant guilty 
of kidnapping, do further find that the defendant * _____————S—_—sésprove by the 
greater weight of the evidence that (insert name of victim) was released in a safe 
place unharmed. 


CMnSertinilike Gig). OL eciG now. 


COMMENT 


For kidnapping when the indictment alleges the victim was not released in a safe 
place unharmed, the jury might be given three verdict forms: (1) “guilty of 
kidnapping, and the defendant did not release the victim 1n a safe place unharmed”; 
(2) “guilty of kidnapping and the defendant released the victim in a safe place 
unharmed”; and (3) “not guilty.” 


CONCLUSION. OJI-CR 425.01. 


19. CONCLUSION WITH MITIGATING CIRCUMSTANCE. 


(A) GUILTY. If you find that the state proved beyond a reasonable doubt all the 
essential elements of the offense of kidnapping, your verdict must be guilty. You 
must then separately decide whether the defendant proved by the greater weight of 
the evidence that (insert name of victim) was released in a safe place unharmed. 


(B) NOT GUILTY. If you find that the state failed to prove beyond a reasonable 
doubt any one or more of the essential elements of the offense of kidnapping, then 
your verdict must be not guilty and you will not decide whether (insert name of 
victim) was released in a safe place unharmed. 


(Rel. 16S3CRI-12/2016  Pub.4346) 
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) 20. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.01(B) Kidnapping (special circumstances) R.C. 2905.01(B) (offenses 
committed before 7/1/96) [Rev. 5/7/16] 


COMMENT 


The Ohio Revised Code recognizes two types of kidnapping. The following 
instruction addresses kidnapping prohibited by R.C. 2905.01(B), while OJI-CR 
505.01(A) addresses kidnapping prohibited by R.C. 2905.01(A). 


1. The defendant is charged with kidnapping. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ____——s day':soo(f 
pee eee eC) eee COUNTY, (Ole JULISdICUON) OnID, tie 
defendant by (force) (threat) (deception) (any means in the case of a person who was 
[under the age of thirteen] [mentally incompetent]) and under circumstances that 
(created a substantial risk of serious physical harm to [insert name of victim]) ([created 
a substantial risk of serious] [caused] physical harm to [insert name of victim], who 
was under the age of eighteen) knowingly 


7 COMMENT 
If the victim is a minor, either creating a substantial risk of serious physical harm 
or actually causing physical harm meets the statutory requirements of R.C. 
2905.01(B). 


(Use appropriate alternative[s]/) 
(B)(1) removed (insert name of victim) from the place where he/she was found; 
(or) 
4 (B)(2) restrained (insert name of victim) of his/her liberty; 
(or) 
(B)(3) held (insert name of victim) in a condition of involuntary servitude. 
2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


3. REMOVAL FROM PLACE WHERE FOUND. To “remove from the place where 
found” means to change (insert name of victim)’s location; this need not be for any 
specific distance, for any duration of time, or in any specific manner. 


4. RESTRAIN ONE OF HIS/HER LIBERTY. To “restrain one of his/her liberty” 
means to limit or restrain (insert name of victim)’s freedom of movement. The restraint 
) need not be for any specific duration of time or in any specific manner. 
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5. INVOLUNTARY SERVITUDE. “Involuntary servitude” means a condition of 
being under the control, direction, or in the service of another against one’s will. 


6. ALTERNATIVE IN CASE OF CHILD UNDER AGE OF THIRTEEN OR 
MENTAL INCOMPETENT. OJI-CR 505.01(A) 8§ 5, 6. 


7. FORCE. “Force” means any violence, compulsion or constraint physically exerted 
by any means upon or against a person or thing. 


COMMENT 
Gy ASTM Oa, 


8. THREAT. “Threat” means a (statement) (conduct) (describe other means of 
communication), Whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 


Drawn from State v. Cress, 112 Ohio St.3d 72, 2006-Ohio0-6501; State v. Cerutti, 
11th Dist. Lake No. 2002-L-140, 2004-Ohi0-3335. 


9. MENTALLY INCOMPETENT) OJLCR. 505. O01UA) S:6-3 Ca WUE L GD: 


10. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or significant possibility, that a certain result may occur or that 
certain circumstances may exist. 


COMMENT 
RC332904 01. 


1A SBRIOUSIPH YSICAL HARM TOSPERSONS | RIC 2901201: 
12. MITIGATING CIRCUMSTANCE—SAFE RELEASE: 


COMMENT 
The release of the victim in a safe place unharmed reduces kidnapping to a 
second degree felony. It has been held that safe release is “in the nature of an 
affirmative defense” and is to be treated as such. State v. Leshe (1984), 14 Ohio 
App.3d 343; State v. Cornute (1979), 64 Ohio App.2d 199. 


If, at trial, the defendant presents any evidence tending to establish that the 
victim was released in a safe place unharmed, the court is required to submit the 
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) issue to the jury under proper instructions. State v. Leslie (1984), 14 Ohio App.3d 
343. 


(A) CLAIM. The defendant claims that (insert name of victim) was released in a 
safe place unharmed. 


(B) BURDEN. The burden of proof on this claim is upon the defendant. The 
defendant must establish such claim by the greater weight of the evidence. 


(C) PREPONDERANCE OF THE EVIDENCE. OJI-CR 417.29. 


) (D) SAMPLE VERDICT FORM. We, the jury, having found the defendant guilty 
of kidnapping, do further find that the defendant * prove by the 
greater weight of the evidence that (insert name of victim) was released in a safe 
place unharmed. 


* Insert in ink “did” or “‘did not’ 


COMMENT 
For kidnapping when the indictment alleges the victim was not released in a safe 
place unharmed, the jury might be given three verdict forms: (1) “guilty of 
4 kidnapping, and the defendant did not release the victim in a safe place unharmed”; 
(2) “guilty of kidnapping and the defendant released the victim in a safe place 
unharmed”; and (3) “not guilty.” 


13. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15. 
14. CONCLUSION. OJI-CR 425.01. 
15. CONCLUSION WITH MITIGATING CIRCUMSTANCE. 


iy (A) GUILTY. If you find the state proved beyond a reasonable doubt all the 
essential elements of the offense of kidnapping, your verdict must be guilty. You 
must then separately determine whether the defendant proved by the greater weight 
of the evidence that (insert name of victim) was released in a safe place unharmed. 


(B) NOT GUILTY. If you find that the state failed to prove beyond a reasonable 
doubt any one of the essential elements of the offense of kidnapping, then your 
verdict must be not guilty and you will not determine whether the (insert name of 
victim) was released in a safe place unharmed. 
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16. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.01(B) Kidnapping (special circumstances) R.C. 2905.01(B) (offenses 
committed on and after 7/1/96) [Rev. 5/7/16] 


COMMENT 


The Ohio Revised Code recognizes two types of kidnapping. The following 
instruction addresses kidnapping prohibited by R.C. 2905.01(B), while OJI-CR 
505.01(A) addresses kidnapping prohibited by R.C. 2905.01(A). 


1. The defendant is charged with kidnapping. Before you can find the defendant guilty 
you must find beyond a reasonable doubt that on or about the _____—s day’: off 
fA tA ee and I te £ (Coun) oliaa ial Cer Oto mare 
defendant by (force) (threat) (deception) (any means in the case of a person who was 
[under the age of thirteen] [mentally incompetent]) and under circumstances that 
(created a substantial risk of serious physical harm to [insert name of victim]) ({created 
a substantial risk of serious] [caused] physical harm to [insert name of victim], who 
was under the age of eighteen), knowingly 


COMMENT 
If the victim is a minor, either creating a substantial risk of serious physical harm 
or actually causing physical harm meets the statutory requirements of R.C. 
2905.01(B). 


(Use appropriate alternative[s ]) 
(B)(1) removed (insert name of victim) from the place where he/she was found; 
(or) 
(B)(2) restrained (insert name of victim) of his/her liberty; 
(or) 


(B)(3) held (insert name of victim) in a condition of involuntary servitude. 


COMMENT 
R.C. 2905.01(B)(3) was deleted from the statute effective 3/24/11. 


2. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 
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COMMENT 
RC 290101. 


3. THREAT. “Threat” means a (statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 


Drawn from State v. Cress, 112 Ohio St.3d 72, 2006-Ohio-6501; State v. Cerutti, 
11th Dist. Lake No. 2002-L-140, 2004-Ohio-3335. 


45, DEGEPTIONOR.. G 2913.01) 


5. CHILD UNDER THE AGE OF THIRTEEN OR MENTALLY INCOMPETENT 
PERSON (ADDITIONAL). OJI-CR 505.01(A) § 5. 


6. MENTALLY INCOMPETENT. OJI-CR 505.01(A) § 6; R.C.-2117-01. 


7. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or significant possibility, that a certain result may occur or that 
certain circumstances may exist. 


COMMENT 
ee 20 11 


8. SERIOUS PHYSICAL HARM TO PERSONS. R.C. 2901.01. 


9. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
Ki Gree leg le 


10. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


11. REMOVAL FROM THE PLACE WHERE FOUND. “Removal from the place 
where he/she was found” means to change (insert name of victim)’s location; the 
change need not be for any specific distance, for any duration of time, or in any 
specific manner. 
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COMMENT 


Drawn from State v. Sanders, 8th Dist. Cuyahoga No. 75398, 2000 Ohio App. 
LEXIS 1651 (Apr. 13, 2000). 


12. RESTRAIN ONE OF HIS/HER LIBERTY. “Restrain one of his/her liberty” 
means to limit or restrain (insert name of victim)’s freedom of movement. The restraint 
need not be for any specific duration of time or in any specific manner. 


COMMENT 


Drawn from State v. Studgions, 8th Dist. Cuyahoga No. 94153, 2010-Ohio- 
5480; State v. Sanders, 8th Dist. Cuyahoga No. 75398, 2000 Ohio App. LEXIS 
1651 (Apr. 13, 2000). 


13. INVOLUNTARY SERVITUDE. “Involuntary servitude” means being com- 
pelled to perform labor or services for another against one’s will. 


COMMENT 
Tee re 0) ee a 0 ole 


14. MITIGATING CIRCUMSTANCE—SAFE RELEASE (ADDITIONAL). 


COMMENT 


The release of the victim in a safe place unharmed reduces kidnapping to a 
second degree felony. It has been held that safe release is “in the nature of an 
affirmative defense” and is to be treated as such. State v. Leslie, 14 Ohio App.3d 
343 (1984); State v. Cornute, 64 Ohio App.2d 199 (1979), 


If, at trial, any evidence tending to establish that the victim was released in a 
safe place unharmed is presented, the court is required to submit the issue to the 
jury under proper instructions. State v. Leslie, 14 Ohio App.3d 343 (1984). 


(A) CLAIM. The defendant claims that (insert name of victim) was released in a 
safe place unharmed. 


(B) BURDEN. The burden of proof on this claim is upon the defendant. The 
defendant must establish such claim by the greater weight of the evidence. 


(C) PREPONDERANCE OF THE EVIDENCE. OJI-CR 417.29. 
(D) SAMPLE VERDICT FORM. We, the jury, having found the defendant guilty 


(Rel. L6S3CRI-12/2016 Pub.4346) 
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of kidnapping, do further find that the defendant * prove by the 
greater weight of the evidence that (insert name of victim) was released in a safe 
place unharmed. 


* Insert in ink “did” or “did not’ 


COMMENT 
For kidnapping when the indictment alleges the victim was not released in a safe 
place unharmed, the jury might be given three verdict forms: (1) “guilty of 
kidnapping, and the defendant did not release the victim in a safe place unharmed”; 
(2) “guilty of kidnapping and the defendant released the victim in a safe place 
unharmed”; and (3) “not guilty.” 


15. CONCLUSION. OJI-CR 425.01. 
16. CONCLUSION WITH MITIGATING CIRCUMSTANCE. 


(A) GUILTY. If you find the state proved beyond a reasonable doubt all the 
essential elements of the offense of kidnapping, your verdict must be guilty. You 
must then separately decide whether the defendant proved by the greater weight of 
the evidence that (insert name of victim) was released in a safe place unharmed. 


COMMENT 
This mitigating circumstance will necessitate an additional finding on the 
verdict form. 


(B) NOT GUILTY. If you find that the state failed to prove beyond a reasonable 
doubt any one or more of the essential elements of the offense of kidnapping, then 
your verdict must be not guilty and you will not decide whether (insert name of 
victim) was released in a safe place unharmed. 


lee CONCLUSION WITH LESSER INGEUDED OFFENSE OFEGR4425.09, 
OJI-CR 425.11. 


CR 505.02 Abduction R.C. 2905.02 (offenses committed on and after 7/1/96) 
[Rev. 8/5/15] 


1. The defendant is charged with abduction. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ___—S_ day off 
: Perand Mii County (other jurisdiction), Ohio, the 
defendant, without privilege to do so, knowingly 





(Use appropriate alternative[s]) 


(A)(1) by (force) (threat) removed (insert name of victim) from the place where 
he/she was found; 
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(or) 


(A)(2) by (force) (threat) restrained (insert name of victim) of his/her liberty under 
circumstances that (created a risk of physical harm to him/her) (placed him/her in 
fear); 


(or) 
(A)(3) held (insert name of victim) in a condition of involuntary servitude; 
(or) 
(B) (describe violation of R.C. 2905.02[A][1], [2], or [3]) with a sexual motivation. 





COMMENT 
R.C. 2905.02(B), effective 1/1/08. 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 





RG, 2901-01, 


3> KNOWINGDY OJFER SP SRC 290 F223): 


4. FORCE. “Force” means any violence, compulsion, or restraint physically exerted 
by any means upon or against a person or thing. 


COMMENT 
R.C. 2901.01. 





= 


5. THREAT. “Threat” means a (statement) (conduct) (describe other means of 
communication), Whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 


Drawn from State v. Cress, 112 Ohio St.3d 72, 2006-Ohio-6501;: State v. Cerutti, 
11th Dist. Lake No. 2002-L-140, 2004-Ohio-3335. 
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J 6. REMOVAL FROM THE PLACE WHERE FOUND. “Removal from the place 
where he/she was found” means to change (insert name of victim)’s location; the 
change need not be for any specific distance or duration of time or in any specific 
manner. 


COMMENT 


Drawn from State v. Sanders, 8th Dist. Cuyahoga No. 75398, 2000 Ohio App. 
LEXIS 1651 (Apr. 13, 2000). 


) 7. RESTRAIN ONE OF HIS/HER LIBERTY. “Restrain one of his/her liberty” 
means to limit or restrain (insert name of victim)’s freedom of movement. The restraint 
need not be for any specific duration of time or in any specific manner. 


COMMENT 


Drawn from State v. Studgions, 8th Dist. Cuyahoga No. 94153, 2010-Ohio- 
5480:State v. Sanders, 8th Dist. Cuyahoga No. 75398, 2000 Ohio App. LEXIS 
1651 (Apr. 13, 2000). 


) 8. RISK. “Risk” means a significant possibility, as contrasted with a remote 
possibility, that a certain result may occur or that certain circumstances may exist. 


COMMENT 
Re OAS ODUM 


9. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any injury, 
illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
Pee AAS ea 


10. INVOLUNTARY SERVITUDE. “Involuntary servitude” means being com- 
pelled to perform labor or services for another against one’s will. 


COMMENT 
) R.C. 2905.02. R.C. 2905.31. 
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ll. SEXUAL MOTIVATION. “Sexual motivation” means a purpose to gratify the 
sexual needs or desires of the defendant. 


COMMENT 
Drawn from R.C. 2905.02, R.C. 2971.07. 


12. CONCLUSION. OJI-CR 425.01. 


13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.03 Unlawful restraint R.C. 2905.03 (offenses committed on and after 
1/1/08) [Reyv. 12/6/14] 


1. The defendant is charged with unlawful restraint. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the __- 
day ofj2n) sek Ovi) O20. 88ecy 4) Suorand inti 15 ieee 2 Countyeoiier 
jurisdiction), Ohio, the defendant, 
(Use appropriate alternative) 
(A) without privilege to do so, knowingly restrained (insert name of victim) of 
his/her liberty. 
(or) 
(B) without privilege to do so and for sexual motivation, knowingly restrained 


(insert name of victim) of his/her liberty. 


2. PRIVILEGE. “Privilege” means an immunity, license or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
KOU EU te 


Se NNO WINGY? OUW-GREA Teil eR e200 1. 22) 


4. TORESTRAIN ONE OF HIS/HER LIBERTY. To “restrain one of his/her liberty” 
means to limit or restrain (insert name of victim)’s freedom of movement. The restraint 
need not be for any specific duration of time or in any specific manner. 


5. SEXUAL MOTIVATION. “Sexual motivation” means a purpose to gratify the 
sexual needs or desires of the defendant. 
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COMMENT 
Drawn from R.C. 2971.01. 


6. ADDITIONAL FINDING: 


(A) SPECIAL FINDING—SEXUAL MOTIVATION. OJI-CR 425.25; R.C. 
20318). 


7... CONCLUSION, OJI-CR. 425.01, 


8. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.05 Criminal child enticement R.C. 2905.05 


1. The defendant is charged with criminal child enticement. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
ee ee lay Or po 8 PAN i LO) tet awe County) 
(other jurisdiction), Ohio, the defendant, by any means and without privilege to do so, 
knowingly ({solicited] [coaxed] [enticed] [lured]) (insert name of child), a child under 
the age of fourteen, to enter a vehicle, whether or not the defendant knew the age of 
the child, when 


(A)(1) the defendant did not have the express or implied permission of the (parent) 
(guardian) (other legal custodian) of the child in (undertaking the activity) (doing 
so), and 


(Use appropriate alternative) 


(A)(2) the defendant was not a(n) (law enforcement officer) (medic) (firefighter) 
(person who regularly provided emergency services) (employee or agent of or a 
volunteer acting under the direction of a board of education). 


(or) 


(A)(3) the defendant was a(n) (law enforcement officer) (medic) (firefighter) (person 
who regularly provided emergency services) (employee or agent of or a volunteer 
acting under the direction of a board of education) but he/she was not acting within 
the scope of his/her lawful duties in that capacity. 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
BeCe 290 LOM ADU). 
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2 KNOWINGLY, OJI-CR 417-11 RIGe2901 2B). 
4. VEHICLE. R.C, 4501.01(A). 


5S. EXPRESS OR IMPLIED PERMISSION. Permission to do an act may be either 
express or implied. Express permission has been given when it has been fully and 
directly (stated) (communicated) to the defendant. It can be communicated by writing, 
or by what was said, or by what was communicated by action, or by any combination 
of written communication, oral communication and action. 


Implied permission has been given when its terms were not fully and directly 
(stated) (communicated) to the defendant but may be found in the words or actions of 
the parties. Implied permission arises when reasonable minds could conclude from all 
the facts and circumstances in evidence that the giver of permission intended to give 
consent to the particular action. 


COMMENT 
Drawn trom OJI-CV 501.03 § 3. 


6. LAW ENFORCEMENT OFFICER. R.C. 2901.01(A)(11). 


7. MEDIC. “Medic” includes a physician, surgeon, medical student, intern or 
resident, and a military corpsman. 


COMMENT 


Drawn from Webster’s Third New International Dictionary (1971), 1402, and 
from American Heritage Dictionary (2 College Ed. 1982) 781. 


8. SCOPE OF LAWFUL DUTIES. An act is within the scope of a person’s lawful 
duties when it is, fairly and reasonably, an ordinary and natural part of the service or 
job. 


COMMENT 


Depending on the facts and circumstances in evidence, an instruction may have 
to be given describing the “lawful duties” of the defendant. 


9 APPIRMATIVE DEFENSE. 
(A) GENERAL. OJI-CR 417.27. 


(B) PRESERVATION OF CHILD’S HEALTH, SAFETY OR WELFARE. If you 
find by the greater weight of the evidence that the defendant (undertook the activity) 
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J (acted) in response to a (bona fide) (actual) (real) emergency situation, or that the 
defendant (undertook the activity) (acted) in a reasonable belief that it was 
necessary to preserve the health, safety or welfare of the child, then you must find 
the defendant not guilty. 


COMMENT 
RAC. 2905.05 Bi: 


(C) REASONABLE BELIEF. In determining whether the defendant reasonably 

) believed that his/her conduct was necessary to preserve the child’s (health) 
(welfare), you must put yourself in the position of this defendant, with his/her 
knowledge or lack of knowledge, and under the circumstances that surrounded 
him/her at the time. You must then determine if a person of ordinary prudence and 
care would believe that the defendant’s conduct was necessary to preserve the 
child’s (health) (welfare). 


10. ADDITIONAL FINDINGS: 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 2905.05(C). 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2905.05(C). 


COMMENT 


A prior conviction under R.C. 2905.01 or 2907.05 only enhances a subsequent 
offense under this section if the victim of the prior offense was under the age of 
seventeen at the time of the prior offense. The prosecution must prove the age of 
the victim of the previous offense in order to enhance the current offense. 


11. CONCLUSION. OJI-CR 425.01. 
12, CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


y ee OO NGG SNe W Lhe e Ss ER INCLUDED. OFFENSE. @OU-CR 425.09, 
OJI-CR 425.11. 


CR 505.11 Extortion R.C. 2905.11 (offenses committed on and after 7/1/96) 
[Rev. 2/8/14] 


1. The defendant is charged with extortion. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 
, and in (County) (other jurisdiction), 
Ohio, the déferidant with purpose to (obtain any valuable [thing] [benefit]) (@nduce 
another person to do an unlawful act), 
(Use appropriate alternatives /) 
) (A)(1) threatened to commit (describe applicable felony); 
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(or) 

(A)(2) threatened to commit (describe applicable offense of violence); 
(or) 

(A)(3) committed the offense of (aggravated menacing) (menacing); 
(or) 

(A)(4) (uttered) (threatened) any calumny against any person; 
(or) 


(A)(5) (exposed) (threatened to expose) any matter tending to (subject any person 
to hatred, contempt, or ridicule) (damage any person’s personal or business [repute] 
[reputation]) (impair any person’s credit). 


COMMENT 


Instructions must cover the elements of the pertinent felony, offense of violence, 
aggravated menacing offense or menacing offense as charged in the indictment, 
together with the meaning of pertinent words and phrases. Proper instructions must 
include the definitions of all of the technical words. 


2. PURPOSE OJFCR 41701; RC. 2901 224A). 


3. THREAT. “Threat” includes a direct threat and a (threat by innuendo) (veiled or 
indirect threat). 


COMMENT 
Drawn from R.C. 2905.11(C). 


4. CALUMNY. “Calumny” means a misrepresentation intended to harm another’s 
reputation. 


COMMENT 
State v. Zylko, &th Dist. No. 89949, 2008-Ohio-3032. 


5. CONCLUSION. OJI-CR 425.01. 
6. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.12 Coercion R.C. 2905.12 [Rev. 2/8/14] 
1. The defendant is charged with coercion. Before you can find the defendant guilty, 
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» you must find beyond a reasonable doubt that on or about the ____———_—sd day “oof 
ee teen coe} , and in (County) (other jurisdiction), Ohio, 
the defendant with purpose to coerce another into (taking) (refraining from taking) 
action, concerning which the other person had a legal freedom of choice, 

(Use appropriate alternative[s]) 
(A)(1) threatened to commit any offense; 


(or) 


(A)(2) (uttered) (threatened) any calumny against any person; 


(or) 
> (A)(3) (exposed) (threatened to expose) any matter tending to (subject any person 

to hatred, contempt, or ridicule) (damage anyone’s personal or business [repute] 
[reputation]) (impair any person’s credit); 

(or) 
(A)(4) Gnstituted) (threatened) criminal proceedings against any person; 

(or) 
(A)(5) ({took] [withheld] [threatened to take] [threatened to withhold] official 
action) ([caused] [threatened to cause] official action to be [taken] [withheld]). 


COMMENT 


o> With respect to violations of R.C. 2905.12(A)(1), instructions must cover the 
elements of the pertinent offense, together with the meaning of pertinent words and 
phrases. Proper instructions must include the definitions of all of the technical 
words. 


2°) PURPOSE. OJI-CR 417-01; R.C. 290122(A). 


3. THREAT. “Threat” includes a direct threat and a (threat by innuendo) (veiled or 
indirect threat). 


a COMMENT 
Drawn from R.C. 2905.12(E). 


4. CALUMNY. “Calumny” means a misrepresentation intended to harm another’s 
reputation. 


COMMENT 
State v. Zylko, 8th Dist. No. 89949, 2008-Ohio-3032. 


4) 
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5. AFFIRMATIVE DEFENSE. 


COMMENT 


The affirmative defense set forth in R.C. 2905.12(C) applies only to a charge 
under R.C. 2905.12(A)(3), (A)(4), or (A)(S5). 


(A) GENERAL, OJI-CR 417.27. 


(B) REASONABLE RESPONSE. R.C. 2905.12(C). The defendant claims that 
his/her conduct was a reasonable response to the circumstances that occasioned it 
and that his/her purpose was limited to 





(Use appropriate alternative[s]) 


(1) compelling another person to (refrain from misconduct) (desist from further 


misconduct); 
(or) 

(2) (preventing) (redressing) a wrong or injustice; 
(or) 


(3) preventing another person from taking action for which the defendant 
reasonably believed that other person to be disqualified; 

(or) 
(4) compelling another person to take action that the defendant reasonably 
believed that other person had a duty to take. 





If you find by the greater weight of the evidence that the defendant’s conduct was 
a reasonable response and that the defendant proved (this) (these) limited 
purpose(s), then you must find the defendant not guilty of coercion. 


(C) REASONABLE BELIEF (ADDITIONAL). In deciding whether the defen- 
dant had reasonable cause to believe that ({insert name of other person believed to 
be disqualified from taking action] was disqualified from taking action) ([insert 
name of other person believed to be under a duty to take action] was under a duty 
to take action), you must put yourself in the position of this defendant with his/her 
knowledge or lack of knowledge and under the circumstances and conditions that 
surrounded him/her at the time. You must consider the conduct of the persons 
involved and decide whether their acts and words and all the surrounding 
circumstances would have caused a person of ordinary prudence and care to believe 
that (describe the defendant's alleged belief). 





COMMENT 


This instruction applies only when the defendant asserts an affirmative defense 





(Rel. L6S3CRI-12/2016 Pub.4346) 


261 KIDNAPPING AND EXTORTION CR 505.22 


.) under R.C. 2905.12(c)(3) or (4). 


6. CONCLUSION. OJI-CR 425.01. 
7. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 417.27, OJI-CR 
425.03. 


8. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.22 Extortionate extension of credit; criminal usury R.C. 2905.22 
(offenses committed on and after 7/1/96) [Rev. 2/8/14] 


J 1. The defendant is charged with (extortionate extension of credit) (criminal usury). 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 


One OmeADOUIaog FARINA Heh Nday oli ni Sine nf voednoth wy srandetn 
(County) (other jurisdiction), Ohio, the defendant 


(Use appropriate alternative[s/) 
(A)(1) knowingly (made) (participated in) an extortionate extension of credit; 
(or) 
(A)(2) knowingly engaged in criminal usury; 
(or) 
2 (A)(3) possessed any (writing) (paper) (instrument) (article) used to record 


criminally usurious transactions, knowing that the contents record a criminally 
usurious transaction. 

KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

BXETORTIONATE: EXTENSION OB CREDIT. RC. 2905.21. 

TO EXTEND CREDIT. “To extend credit” means to make or renew any loan, or 
to enter into any agreement, express or implied, for the repayment or satisfaction of 
any debt or claim, regardless of whether the extension of credit is acknowledged or 
disputed, valid or invalid, and however arising. 


ow 


a COMMENT 
eG 290] 21 


5. CREDITOR. “Creditor” means any person who extends credit, or any person 
claiming by, under, or through such a person. 


COMMENT 
Ke he A? Wt py 


%) 
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6. DEBTOR. “Debtor” means any person who received an extension of credit, any 
person who guarantees the repayment of an extension of credit, or any person who in 
any manner undertakes to indemnify the creditor against loss resulting from the failure 
of any recipient to repay an extension of credit. 


COMMENT 
RICS2903 241 | 


7. REPAYMENT. “Repayment” of an extension of credit means the repayment, 
satisfaction, or discharge in whole or in part of any debt or claim, acknowledged or 
disputed, valid or invalid, resulting from or in connection with that extension of credit. 


COMMENT 
i Ce2005e2I" 


8. EXTORTIONATE. “Extortionate means” is any means that involves the use, or an 
express or implicit threat of use, of violence or other criminal means to cause harm to 
the person or property of the debtor or any member of his/her family. 


COMMENT 
Drawn from R.C. 2905.21. 


See CRIMINAL USURYSR.C. 2905 22 F- 


10. IMMEDIATE FAMILY. “Immediate family” means a person’s spouse residing in 
the person’s household, brothers and sisters of the whole or of the half blood, and 
children, including adopted children. 


COMMENT 
[AC Seed be 


11. CONCLUSION. OJI-CR 425.01. 


12. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 
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» CR 505.32 Trafficking in persons R.C. 2905.32 (offenses committed on and 
after 3/24/11 but before 6/20/14) [Rev. 3/5/16] 


COMMENT 
R.C. 2905.32 was amended effective 6/27/12 to provide that a violation of this 
statute is an allied offense of similar import to any violation of R.C. Chapter 2907 
based upon the same conduct and involving the same victim. 


The definition of “human trafficking” found in R.C. 2929.01 applies to the 
human trafficking specification (OJI-CR 541.1422) and does not apply to the 
offense of trafficking in persons. 


> Proof that the defendant engaged in sexual activity with any person, or solicited 
sexual activity with any person, whether or not for hire, without more, does not 
constitute a violation of this section. R.C. 2905.32(C). 


1. The defendant is charged with trafficking in persons. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
eA ya] a oe wanna ne |Search) a ee COMITY Ie Ole? 
jurisdiction), Ohio, the defendant knowingly ([recruited] [lured] [enticed] [isolated] 
[harbored] [transported] [provided] [obtained] [maintained]) (attempted to [recruit] 
[lure] [entice] [isolate] [harbor] [transport] [provide] [obtain] [maintain]) another 
person knowing that the person would be (subjected to involuntary servitude) 
(compelled to engage in sexual activity for hire) (engaged in a performance that was 
[obscene] [sexually oriented] [nudity oriented]) (a model or participant in the 
production of material that was [obscene] [sexually oriented] [nudity oriented]). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


3. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would constitute or result in the completion of the act. 


& 


COMMENT 
a Drawn from R.C. 2923.02. 


4. COMPELLED. “Compelled” means the victim’s will was overcome by force, 
fear, duress, or intimidation and does not require that the compulsion be openly 
displayed or physically exerted. 


COMMENT 
Drawn from R.C. 2905.32(B). 


9) 
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@ 
5. FORCE. “Force” means any violence, compulsion, or constraint, physically 
exerted by any means upon or against a person or thing. 
COMMENT 
Re 901 0 F 
6. INVOLUNTARY SERVITUDE. “Involuntary servitude” means being compelled 
to perform labor or services for another against one’s will. 
@ 


COMMENT 
RG OU ss iE 


T™ SEXUAL ACTIVITY. OJFCR 4ry Cece. Cy 29007 UT. 
SDE MUALZRONDUCT OJI-CR wz 29 32 R Cao07 01: 
OP SEXUAL CONTACTIOIFER“417 39997 RCT 2907-08. 
10. FOR HIRE. “For hire” means for pay or compensation. 





COMMENT 
Drawn from Toledo vy. Hood, 6th Dist. Lucas No. L-79-057 (Oct. 26, 1979). 


11. PERFORMANCE. OJI-CR 417.39 § 22; R.C. 2907.01. 


12. PERFORMANCE THAT IS OBSCENE, SEXUALLY ORIENTED, OR NU- 
DITY ORIENTED. “Performance that is obscene, sexually oriented, or nudity 
oriented” means any performance that is obscene, that shows a person participating or 
engaging in sexual activity, masturbation, or bestiality, or that shows a person in a state 
of nudity. 





COMMENT 
Re@e 2929.01: 


13. MATERIAL. R.C. 2907.01. 


14. MATERIAL THAT IS OBSCENE, SEXUALLY ORIENTED, OR NUDITY 
ORIENTED. ‘Material that is obscene, sexually oriented, or nudity oriented” means 
any material that is obscene, that shows a person participating or engaging in sexual 
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activity, masturbation, or bestiality, or that shows a person in a state of nudity. 


COMMENT 
Drawn from R.C. 2905.31(B), R.C. 2929.01. 


15. OBSCENE MATERIAL OR PERFORMANCE. R.C. 2907.01. 
[6. “SEXUALLY ORIENTED? OJECR'417539°9'28: 
Wee © DEEYS OJL-CR 4 [659 sei aCe 29070 


18. NUDITY ORIENTED. “Nudity oriented” means any material or performance 
that shows a person in a state of nudity and that, taken as a whole by the average 
person applying contemporary community standards, appeals to a prurient interest. 


COMMENT 
Drawn from R.C. 2919.22(D)(4)(b). 


19. CONCLUSION. OJI-CR 425.01. 


20. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.32 Trafficking in persons R.C. 2905.32 (offenses committed on and 
after 6/20/14 but before 10/12/16) [Rev. 11/5/16] 


COMMENT 
R.C. 2905.32 was amended effective 6/27/12 to provide that a violation of this 
statute is an allied offense of similar import to any violation of R.C. Chapter 2907 
based upon the same conduct and involving the same victim. 


The definition of “human trafficking’ found in R.C. 2929.01 applies to the 
human trafficking specification (OJI-CR 541.1422) and does not apply to the 
offense of trafficking in persons. 

Proof that the defendant engaged in sexual activity with any person, or solicited 
sexual activity with any person, whether or not for hire, without more, does not 
constitute a violation of this section. R.C. 2905.32(C). 


1. The defendant is charged with trafficking in persons. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day of¢ defendant, 20 wand) inwsirater) foo, County (other 
jurisdiction), Ohio, the defendant knowingly ({recruited] [lured] [enticed] [isolated] 
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[harbored] [transported] [provided] [obtained] [maintained]) (attempted to [recruit] 
[lure] [entice] [isolate] [harbor] [transport] [provide] [obtain] [maintain]) another 
person. 


COMMENT 


Alternative (A) is for a violation of R.C. 2905.32(A)(1). Alternative (B) is for 
a violation of R.C. 2905.32(A)(2). Alternative (C) is for a violation of R.C. 
2905.32(A)(3). 


(Use appropriate alternative) @ 


(A) knowing that the other person would be (subjected to involuntary servitude) 
(compelled to engage in sexual activity for hire) (engaged in a performance that was 
[obscene] [sexually oriented] [nudity oriented]) (a model or participant in the 
production of material that was [obscene] [sexually oriented] [nudity oriented]). 


(or) 


(B) who was (less than sixteen years of age) (developmentally disabled and the 
defendant [knew the other person was developmentally disabled] [had reasonable 
cause to believe the other person was developmentally disabled]) and 


(Use appropriate alternative[s]) 





(1) the defendant knew that the person would be subjected to involuntary 
servitude; 


(or) 


(2) the defendant’s knowing (recruitment) (luring) (enticement) (isolation) 
(harboring) (transportation) (provision) (obtaining) (maintenance) of the other 
person or knowing attempt to (recruit) (lure) (entice) (isolate) (harbor) (transport) 
(provide) (obtain) (maintain) the other person was for the purpose of 


(Use appropriate alternative[s]) 





(a) engaging in sexual activity for hire; 


(or) 


(b) engaging the other person in a performance for hire that was (obscene) 
(sexually oriented) (nudity oriented); 


(or) 


(c) being a (model) (participant) for hire in the production of material that 
was (obscene) (sexually oriented) (nudity oriented). 


(or) 


(C) who was sixteen or seventeen years of age and 
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(Use appropriate alternative[s]) 


(1) the defendant knew that the person would be subjected to involuntary 
servitudea 


(or) 


(2) the defendant’s knowing (recruitment) (luring) (enticement) (isolation) 
(harboring) (transportation) (provision) (obtaining) (maintenance) of the other 
person or knowing attempt to (recruit) (lure) (entice) (isolate) (harbor) (transport) 
(provide) (obtain) (maintain) the other person was for the purpose of 


(Use appropriate alternative[s]) 
(a) engaging the other person in sexual activity for hire; 
(or) 


(b) engaging the other person in a performance for hire that was (obscene) 
(sexually oriented) (nudity oriented); 


(or) 


(c) being a (model) (participant) for hire in the production of material that was 
(obscene) (sexually oriented) (nudity oriented); and 


(Use appropriate alternative[s]) 


(1) the defendant was the other person’s ({natural] [adoptive] parent) 
(stepparent) (guardian) (custodian) (person in loco parentis); 


COMMENT 
RGU TUSCAN): 


(or) 


(2) the other person was (in custody of law) (a patient in a [hospital] 
[institution]) and the defendant had (supervisory) (disciplinary) authority 
over such other person; 


COMMENT 
RG? 2907-03 (A)(6): 


(or) 


(3) the defendant was a (teacher) (administrator) (coach) (person in 
authority) employed by or serving in a school in which the other person (was 
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enrolled) (attended) and the defendant was not enrolled and did not attend 
that school: 


COMMENT 


R.C. 2907.03(A)(7). Note that the school must be one for which the State Board 
of Education prescribes minimum standards pursuant to R.C. 3301.07(D). 


(or) 
(4) the defendant was a (teacher) (administrator) (coach) (other person in 
authority) employed by or serving in an institution of higher education, and 
the other person was enrolled in or attended that institution; 


COMMENT 
Drawn from R.C. 2907.03(A)(8). 


(or) 
(5) the defendant was (the other person’s [athletic coach] [coach] [instructor]) 
(the leader of a scouting troop of which the other person was a member) (a 
person with [temporary] [occasional] disciplinary control over the other 


person); 


COMMENT 
Drawn from R.C. 2907.03(A)(9). 


(or) 


(6) The defendant was a mental health professional, the other person was a 
mental health (client) (patient) of the defendant, and the defendant induced 
the other person to submit by falsely representing to the other person that the 
sexual conduct was necessary for mental health treatment purposes; 


COMMENT 
R.C. 2907.03(A)(10). 


(or) 
(7) the other person was confined in a detention facility and the defendant 
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was an employee of that detention facility; 


COMMENT 
RC esU7 OSA) 1): 


(or) 
(8) the defendant was a cleric and the other person was (a member of) 
(attended) the (church) (congregation) served by the defendant as cleric; 


COMMENT 
Drawn from R.C. 2907.03(A)(12). 


(or) 
(9) the defendant was a peace officer and the defendant was more than two 
years older than the other person. 


COMMENT 
Drawn from R.C. 2907.03(A)(13). 


2 wel NOWINGLY OJLCR 4lyd: R.C.2901.22(B). 


3. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would constitute or result in the completion of the act. 


COMMENT 
Drawnifrom R.Gr2923:02: 


4. COMPELLED. “Compelled” means the victim’s will was overcome by force, 
fear, duress, or intimidation or fraud and does not require that the compulsion be 
openly displayed or physically exerted. 


COMMENT 
Drawn from R.C. 2905.32(B). 
This definition of “compelled” is limited to prosecutions under R.C. 2905.32(A)(1). 


(Rel.17S3CRI-12/2017  Pub.4346) 


CR 505.32 OHIO JURY INSTRUCTIONS—CRIMINAL 268.2 


G 
5. FORCE. “Force” means any violence, compulsion, or constraint, physically 
exerted by any means upon or against a person or thing. 
COMMENT 
FAC eo ee) te 
6. INVOLUNTARY SERVITUDE. “Involuntary servitude” means being compelled 
to perform labor or services for another against one’s will. @ 


COMMENT 
R.C. 2905.31(A). 


T28 SEXUATRACTIVEPYS OJL-CR 417.39 $1;- RC. 2907018 
8. SEXVAL CONDUGT, OJLGR 4173992. R.G3290 7-01 
Si SEXUAL CONTAC Te OVLGR EA aoa) kh Cae 0 7 Cle 


10. SEXUALACTIVITY FOR HIRE, PERFORMANCE FOR HIRE, AND MODEL 
OR PARTICIPANT FOR HIRE. OJI-CR 417.39 § 16(B); R.G: 2905.32. 


11. FOR HIRE. “For hire” means for pay or compensation. 





COMMENT 
Drawn from Toledo v. Hood, 6th Dist. Lucas No. L-79-057 (Oct. 26, 1979). 


12) PERFORMANCE, OJL-CRe417/93992227KG. 2907.01 


13. PERFORMANCE THAT IS OBSCENE, SEXUALLY ORIENTED, OR NU- <= 
DITY ORIENTED. “Performance that is obscene, sexually oriented, or nudity 
oriented” means any performance that is obscene, that shows a person participating or 
engaging in sexual activity, masturbation, or bestiality, or that shows a person in a state 

of nudity. 





COMMENT 
RIG. 2920.01 


14. MATERIAL. R.C. 2907.01. 
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15... MATERIAL THAT IS OBSCENE, SEXUALLY ORIENTED, OR NUDITY 
ORIENTED. “Material that is obscene, sexually oriented, or nudity oriented” means 
any material that is obscene, that shows a person participating or engaging in sexual 
activity, masturbation, or bestiality, or that shows a person in a state of nudity. 


COMMENT 
ee B.C 29290 UT 


16. OBSCENE MATERIAL OR PERFORMANCE, R.C. 2907.01. 
[7. SEXUALLY ORIENTED. OJI-CR 417.39 § 28. 
1S. wNUDITY. OJL-CR 417 B9esalbiek Ga DOOi 1s 


19. NUDITY ORIENTED. “Nudity oriented” means any material or performance 
that shows a person in a state of nudity and that, taken as a whole by the average 
person applying contemporary community standards, appeals to a prurient interest. 


COMMENT 
Drawn from R.C. 2919.22(D)(4)(b). 


20. REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 


21. DEVELOPMENTALLY DISABLED PERSON. “Developmentally disabled per- 
son” means a person whose ability to resist or consent to an act is substantially 
impaired because of a mental or physical condition or because of advanced age. 


COMMENT 
eB 903 02) GP): 


22. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle, 67 Ohio St.3d 31 (1993). 


25, SCHO@IURyGn2 9 19230 (Dy( 2) uRiGa 2925701. 
24. INSTITUTION OF HIGHER EDUCATION. R.C. 2907.03(C). 
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<& 

25. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 

COMMENT 

Kee 290 20s 

26. MENTAL HEALTH PROFESSIONAL. RC. 340,025 1C 2305.51, 
2/5 “DETENTIONS FAGIBITYAR:G 2797815 = 
28. CLERIC. “Cleric” means a (member of the clergy) (rabbi) (priest) (Christian 
Science practitioner) (regularly [ordained] [accredited] [licensed] minister of an 
established and legally cognizable [church] [denomination] [sect]). 

COMMENT 

RE223 102% 
25) ~PEACH OFPEIGERR.@.2933,0). & 
50, SCONGLUSIONSOJLGR 225 (ae 
31. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OCR Ay be 
CR 505.32 Trafficking in persons R.C. 2905.32 (offenses committed on and 
after 10/12/16) [Rev. 11/5/16] 
COMMENT 
R.C. 2905.32 was amended effective 6/27/12 to provide that a violation of this 
statute is an allied offense of similar import to any violation of R.C. Chapter 2907 ~ 


based upon the same conduct and involving the same victim. 


The definition of “human trafficking” found in R.C. 2929.01 applies to the human 
trafficking specification (OJI-CR 541.142) and does not apply to the offense of 
trafficking in persons. 


Proof that the defendant engaged in sexual activity with any person, or solicited 
sexual activity with any person, regardless of whether for hire, without more, does 
not constitute a violation of this section. R.C. 2905.32(C). 


1. The defendant is charged with trafficking in persons. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
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divmeoieemiown! 200 saeeeroandpinigeihaQat bn neva (Couey other 
jurisdiction), Ohio, the defendant knowingly ({recruited] [lured] [enticed] [isolated] 
[harbored] [transported] [provided] [obtained] [maintained]) (attempted to [recruit] 
[lure] [entice] [isolate] [harbor] [transport] [provide] [obtain] [maintain]) another 
person, 





COMMENT 


Alternative (A) is for a violation of R.C. 2905.32(A)(1). Alternative (B) is for a 
violation of R.C. 2905.32(A)(2). Alternative (C) is for a violation of R.C. 
2905.32(A)(3). 


(Use appropriate alternative) 


(A) knowing that the other person would be (subjected to involuntary servitude) 
(compelled to engage in sexual activity for hire) (engaged in a performance that was 
[obscene] [sexually oriented] [nudity oriented]) (a model or participant in the 
production of material that was [obscene] [sexually oriented] [nudity oriented]); 


(or) 


(B) who was (less than sixteen years of age) (a person with a developmental 
disability whom the defendant [knew] [had reasonable cause to believe] was a 
person with a developmental disability) and 


(Use appropriate alternative[s]) 


(1) the defendant knew that the person would be subjected to involuntary 
servitude; 


(or) 


(2) the defendant’s knowing (recruitment) (luring) (enticement) (isolation) 
(harboring) (transportation) (provision) (obtaining) (maintenance) of the other 
person or knowing attempt to (recruit) (lure) (entice) (isolate) (harbor) (transport) 
(provide) (obtain) (maintain) the other person was for the purpose of 


(Use appropriate alternative[s]) 
(a) engaging in sexual activity for hire; 
(or) 


(b) engaging the other person in a performance for hire that was (obscene) 
(sexually oriented) (nudity oriented); 


(or) 


(c) being a (model) (participant) for hire in the production of material that 
was (obscene) (sexually oriented) (nudity oriented). 


(or) 


(Rel.17S3CRI-12/2017 Pub.4346) 


CR 505.32 OHIO JURY INSTRUCTIONS—CRIMINAL 268.6 


(C) who was sixteen or seventeen years of age and 
(Use appropriate alternative[s]) 
(1) the defendant knew that the person would be subjected to involuntary 
servitude; 
(or) 


(2) the defendant’s knowing (recruitment) (luring) (enticement) (isolation) 
(harboring) (transportation) (provision) (obtaining) (maintenance) of the other 
person or knowing attempt to (recruit) (lure) (entice) (isolate) (harbor) (transport) 
(provide) (obtain) (maintain) the other person was for the purpose of 


(Use appropriate alternative[s]) 
(a) engaging the other person in sexual activity for hire; 
(or) 


(b) engaging the other person in a performance for hire that was (obscene) 
(sexually oriented) (nudity oriented); 


(or) 


(c) being a (model) (participant) for hire in the production of material that was 
(obscene) (sexually oriented) (nudity oriented); and 


(Use appropriate alternative[s]) 


(1) the defendant was the other person’s ({natural] [adoptive] parent) 
(stepparent) (guardian) (custodian) (person in loco parentis); 


COMMENT 
RiC72907.03(AI6): 


(or) 


(2) the other person was (in custody of law) (a patient in a [hospital] 
[institution]) and the defendant had (supervisory) (disciplinary) authority 
over such other person; 


COMMENT 
R.C. 2907.03(A)(6). 


(or) 
(3) the defendant was a (teacher) (administrator) (coach) (person in 
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authority) employed by or serving in a school in which the other person (was 
enrolled) (attended) and the defendant was not enrolled and did not attend 
that school; 


COMMENT 


R.C. 2907.03(A)(7). Note that the school must be one for which the State Board 
of Education prescribes minimum standards pursuant to R.C. 3301.07(D). 


(or) 


(4) the defendant was a (teacher) (administrator) (coach) (other person in 
authority) employed by or serving in an institution of higher education, and 
the other person was enrolled in or attended that institution; 


COMMENT 
Drawn from R.C. 2907.03(A)(8). 


(or) 


(5) the defendant was (the other person’s [athletic coach] [coach] [instructor]) 
(the leader of a scouting troop of which the other person was a member) (a 
person with [temporary] [occasional] disciplinary control over the other 
person); 


COMMENT 
Drawn from R.C. 2907.03(A)(9). 


(or) 


(6) the defendant was a mental health professional, the other person was a 
mental health (client) (patient) of the defendant, and the defendant induced 
the other person to submit by falsely representing to the other person that the 
sexual conduct was necessary for mental health treatment purposes; 


COMMENT 
R.C, 2907.03(A)(10). 


(or) 
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(7) the other person was confined in a detention facility and the defendant 
was an employee of that detention facility; 


COMMENT 
R.C. 2907.03(A)(11). 
(or) 
(8) the defendant was a cleric and the other person was (a member of) a 


(attended) the (church) (congregation) served by the defendant as cleric; 


COMMENT 
Drawn from R.C. 2907.03(A)(12). 


(or) 


(9) the defendant was a peace officer and the defendant was more than two 
years older than the other person. 


COMMENT 
Drawn from R.C. 2907.03(A)(13). 
2. KNOWINGLY; OJEGCR 417.11; R:-Gt2901222(B): 
3. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would constitute or result in the completion of the act. 
“Se 
COMMENT 
Drawn from R.C. 2923.02. 
4. COMPELLED. “Compelled” means the victim’s will was overcome by force, 
fear, duress, or intimidation or fraud and does not require that the compulsion be 
openly displayed or physically exerted. 
COMMENT 
<— 


Drawn from R.C. 2905.32(B). 
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This definition of “compelled” is limited to prosecutions under R.C. 2905.32(A)(1). 


5. FORCE. “Force” means any violence, compulsion, or constraint, physically 
exerted by any means upon or against a person or thing. 


COMMENT 
ROU IOI. 


6. INVOLUNTARY SERVITUDE. “Involuntary servitude” means being compelled 
to perform labor or services for another against one’s will. 


COMMENT 
R.C. 2905.31(A). 


pe ee VP OF OCR 417 39 So 1 RC 2907 Ok 
Seo EN UAL CONDUCT OJLF-CR Aiiesbese RC. 2907-01: 
Je SE XMAIZCONIAC TT, OJL-CR 4 WesyseiakR Ci 2907 01: 


10. SEXUALACTIVITY FOR HIRE, PERFORMANCE FOR HIRE, AND MODEL 
OR PARTICIPANT FOR HIRE. OJI-CR 417.39 § 16(B); R.C. 2905.32. 


11. FOR HIRE. “For hire” means for pay or compensation. 


COMMENT 
Drawn from Toledo v. Hood, 6th Dist. Lucas No. L-79-057 (Oct. 26, 1979). 


12. PERFORMANCE. OJI-CR 417.39 § 22; R.C. 2907.01. 


13. PERFORMANCE THAT IS OBSCENE, SEXUALLY ORIENTED, OR NU- 
DITY ORIENTED. “Performance that is obscene, sexually oriented, or nudity 
oriented” means any performance that is obscene, that shows a person participating or 
engaging in sexual activity, masturbation, or bestiality, or that shows a person in a state 
of nudity. 


COMMENT 
Bee 29 OL 
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14. MATERIAL. R.C. 2907.01. 


I5. MATERIAL THAT IS OBSCENE, SEXUALLY ORIENTED, OR NUDITY 
ORIENTED. “Material that is obscene, sexually oriented, or nudity oriented” means 
any material that is obscene, that shows a person participating or engaging in sexual 
activity, masturbation, or bestiality, or that shows a person in a state of nudity. 


COMMENT 
RAC PAL US yct ls je ORL Me: 


16. OBSCENE MATERIAL OR PERFORMANCE. R.C. 2907.01. 
lf. SEXUALLY ORIENTEDSOJI-GR 417 39 3.28: 
[32 NUDIEY: OJL-CRAL739%5 lO sRAC 2907201 


19. NUDITY ORIENTED. “Nudity oriented” means any material or performance 
that shows a person in a state of nudity and that, taken as a whole by the average 
person applying contemporary community standards, appeals to a prurient interest. 


COMMENT 
Drawn from R.C. 2919.22(D)(4)(b). 


20. REASONABLE CAUSE*(@*BELTEVE ‘OlFCR lor. 


21. A PERSON WITH A DEVELOPMENTAL DISABILITY. “A person with a 
developmental disability” means a person whose ability to resist or consent to an act 
is substantially impaired because of a mental or physical condition or because of 
advanced age. 


COMMENT 
R-GE2903 320): 


22. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle, 67 Ohio St.3d 31 (1993). 
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23. SCHOOL. R.GI29V-231 (D)(25,5R.G=2925.01- 
24. INSTITUTION OF HIGHER EDUCATION. R.C. 2907.03(C). 


25. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
eee ei. 


26. MENTAL HEALTH PROFESSIONAL. R.C. 340.02, R.C. 2305.51. 
Pie ee OEP IN [ONeGAC Tay Re Ge 9010 Ib 


28. CLERIC. “Cleric” means a (member of the clergy) (rabbi) (priest) (Christian 
Science practitioner) (regularly [ordained] [accredited] [licensed] minister of an 
established and legally cognizable [church] [denomination] [sect]). 


COMMENT 
Re@ eS 1102) 


29. REAGEFOFEIGERUR Gi2935.0 le 
30. CONCLUSION. OJI-CR 425.01. 


HCO ING bUolJN oy LI PESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 505.33. Unlawful conduct with respect to documents R.C. 2905.33 
(offenses committed on and after 3/24/11) [Rev. 8/5/15] 


1. The defendant is charged with unlawful conduct with respect to documents. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
about the dayeol guenreenns eve i¢2() gratidl GiG eT as 92 ni & (County 
(other jurisdiction), Ohio, the defendant, without privilege to do so, knowingly 
(destroyed) (concealed) (removed) (confiscated) (possessed) any actual or purported 
(government identification document) (passport) of another person (in the course of 
committing the offense of [insert applicable offense under R.C. 2905.01, R.C. 2905.02, 
ae 290) Glew eG ADO tale RG. WOOL, 22tR Cet OZ Ssh: CAR 907 32 LawR. C. 
BO? Ola hr 2907, 323) wt bo the. intent wo.commit the offense of [insert 
applicable offense under R.C. 2905.01, R.C. 2905.02, R.C. 2905.32, R.C. 2907.21, 
ogee UL) ee GOT 5 Oak Cm eI ee hale 2907 Se On. 29075235 )4 Win 
the intent to [facilitate] [aid in] the commission of the offense of [insert applicable 
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offense under K.C, 2905.01, B,C. 2905.02. Kh CoP 90532 KG e290 7 Cee ee 
RC. 2907.32, R.C. 2907,321, RK. Ci 29098225 Gr oR: G2 90 F828 |. 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
R@290 12013 


3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


4. UNDERLYING OFFENSE. Before you can find that the defendant was (committing) 
(intending to commit) (intending to [facilitate] [aid in] the commission of) the offense 
of (insert applicable*offenseunder R.C.-290)0 1 R.C. 2905.02, KC. 2905 32, _ KC. 
290722 OR E8290 P22 R. Ce 290K 28 ReGeZ90% 32OR. CHZ907 SLOT es KG 
2907.323), you must find beyond a reasonable doubt that the defendant did (describe 
each element of the applicable offense). 


COMMENT 


The court must instruct the jury on the elements of the applicable underlying 
offense as charged in the indictment, together with the meaning of pertinent words 
and phrases. 


The Committee believes that the state must prove the culpable mental state of 
the underlying offense. 


5. INTENT. OJI-CR 417.11; R.C. 2901.22(A). 


COMMENT 


The Committee believes the element included in this offense that the offense be 
committed with “intent” requires an instruction on purposely. Grossweiler v. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


6. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 
7. CONCLUSION. OJI-CR 425.01. 


8. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
A2SA1, 
(Text continued on page 269) 
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Chapter CR 507 
SEX OFFENSES 


COMMENT 


Senate Bill 2 (S.B. 2), effective July 1, 1996, is primarily felony sentencing 
legislation. It applies prospectively to offenses committed on and after July 1, 1996. 
Some instructions in this chapter apply only to offenses committed on and after July 
1, 1996. Other instructions are not affected by S.B. 2. 


House Bill 445 (146 V.H 445), effective September 3, 1996, expands the 
definition of “sexual conduct” contained in R.C. 2907.01(A)(1). It applies prospec- 
tively to offenses committed on and after September 3, 1996 when “sexual conduct” 
is an element of the offense. Amended Substitute House Bill 32 (Am. Sub. H.B. 32), 
effective March 10, 1998, again modified the definition of “sexual conduct’ 
contained in R.C. 2907.01(A)(1) and applies prospectively to offenses committed 
on and after March 10, 1998. 


House Bill 180 (146 V. 180), effective January 1, 1997, and July 1, 1997, impacts 
chapters 2950 and 2971 of the Ohio Revised Code relating to registration 
requirements of sexually oriented offenders and determination of sexually violent 
predators. 


Substitute Senate Bill 82 (Sub. S.B. 82), effective January 30, 1998, modified the 
elements of voyeurism contained in R.C. 2907.08 and applies prospectively to 


offenses committed on and after January 10, 1998. 
CR 507.02(A)(1)_ Rape R.C. 2907.02(A)(1) (offenses committed before 7/1/96) [Rev. 1-22-11] 
CR 507.02(A)(1) Rape R.C. 2907.02(A)(1) (offenses committed on and after 7/1/96 but before 


3/10/98) [Rev. 1-22-11] 


CR 507.02(A)(1) Rape R.C. 2907.02(A)(1) (offenses committed on and after 3/10/98) [Reyv. 


1-22-11] 


CR 507.02(A)(2) Rape R.C. 2907.02(A)(2) (offenses committed before 7/1/96) [Rev. 9-17-05] 
CR 507.02(A)(2) Rape R.C. 2907.02(A)(2) (offenses committed on and after 7/1/96) /[Rev. 


CR 507.03 
CR 507.03 


CR 507.03 
CR 507.04 
CR 507.04 


CR 507.05 


1-20-07] 
Sexual battery R.C. 2907.03 (offenses committed before 7/1/96) 


Sexual battery R.C. 2907.03 (offenses committed on and after 7/1/96 but before 4/7/ 
09) [Rev. 1-23-10] 


Sexual battery R.C. 2907.03 (offenses committed on and after 4/7/09) [Rev. 3/5/16] 
Corruption of a minor R.C. 2907.04 (offenses committed before 7/1/96) 


Unlawful sexual conduct with a minor R.C. 2907.04 (offenses committed on and 
after 7/1/96) [Rev. 6/27/20] 


Gross sexual imposition R.C. 2907.05 (offenses committed before 7/1/96) [Rev. 
10-22-11] 
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CR 507.05 


CR 507.05 


CR 507.05 


CR 507.06 


CR 507.07 


CR 507.07 
CR 507.08 


CR 507.08 
CR 507.09 
CR 507.09 


CR 507.19 


CR 507.21 
CR 507.21 


CR 507.21 


CR 507.22 


CR 507.22 


CR 507.23 
CR 507.24 
CR 507.24 


CR 507.24 


CR 507.241 


CR 507.25 
CR 507.31 


CR S07>1 


Chs07.5u1 
CR 507.32 
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Gross sexual imposition R.C. 2907.05 (offenses committed on and after 7/1/96 but 
before 3/10/98) [Rev. 10-22-11] 


Gross sexual imposition R.C. 2907.05 (offenses committed on and after 3/10/98 but 
before 1/1/08) /Rev. 12/9/17] 


Gross sexual imposition R.C. 2907.05 (offenses committed on and after 1/1/08) /Rev. 
12/9/17] 


Sexual imposition R.C. 2907.06 (offenses committed on and after 5/14/02) [Rev. 
1-23-10] 


Importuning R.C. 2907.07 (offenses committed on and after 7/31/03 but before 9/11/ 
08) [Rev. 5-8-10] 


Importuning R.C. 2907.07 (offenses committed on and after 9/11/08) [Rev. 1-23-10] 


Voyeurism R.C. 2907.08 (offenses committed on and after 1/30/98 but before 4/7/09) 
[Rev. 1-23-10] 


Voyeurism R.C. 2907.08 (offenses committed on and after 4/7/09) [Reyv. 1-23-10] 
Public indecency R.C. 2907.09 (offenses committed before 9/26/05) [Rev. 2-24-07] 


Public indecency R.C. 2907.09 (offenses committed on and after 9/26/05) /Rev. 
2-24-07] 


Commercial sexual exploitation of a minor R.C. 2907.19 (offenses committed on and 
after 6/20/14) [Rev. 10/3/15] 


Compelling prostitution R.C. 2907.21 (offenses committed before 7/1/96) 


Compelling prostitution R.C. 2907.21 (offenses committed on and after 7/1/96 but 
before 9/11/08) [Rev. 12/6/08] 


Compelling prostitution R.C. 2907.21 (offenses committed on and after 9/11/08) /Rev. 
12/6/08] 


Promoting prostitution R.C. 2907.22 (offenses committed on and after 7/1/96 but 
before 9/29/13) 


Promoting prostitution R.C. 2907.22 (offenses committed on and after 9/29/13) [Rev. 
5/3/14] 


Procuring R.C. 2907.23 [Rev. 9-17-05] 
Soliciting R.C. 2907.24 (offenses committed before 6/20/14) [Rev. 12/5/15] 


Soliciting R.C. 2907.24 (offenses committed on and after 6/20/14 but before 10/12/16) 
[Rev. 11/5/16] 


Soliciting R.C. 2907.24 (offenses committed on and after 10/12/16) /Rev. 11/5/16] 


Loitering to engage in solicitation R.C. 2907.241 (offenses committed on and after 
7/1/96) [Rev. 9-17-05] 


Prostitution R.C. 2907.25 


Disseminating matter harmful to juveniles R.C. 2907.31 (offenses committed before 
7/1/96) 


Disseminating matter harmful to juveniles R.C. 2907.31 (offenses committed on and 
after 1/1/04) [Rev. 9-17-05] 


Displaying matter harmful to juveniles R.C. 2907.311 
Pandering obscenity R.C. 2907.32 
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(Text continued on page 271) 
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committed on and after 3/22/19) [Rev. 12/7/19] 


CR 507.322 Pandering sexually oriented matter involving a minor or impaired person R.C. 
2907.322 (offenses committed on and after 3/22/19) [Rev. 12/7/19] 


CR 507.323 Illegal use of minor or impaired person in nudity-oriented material or performance 
R.C. 2907.323 (offenses committed on and after 3/22/19) [Rev. 12/7/19] 


CR 507.33 Deception to obtain matter harmful to juveniles R.C. 2907.33(A) 


CR 507.34(A) Compelling acceptance of objectionable materials R.C. 2907.34(A) (offenses 
committed on and after 7/1/96) 


CR 507.34(B) Compelling acceptance of objectionable materials R.C. 2907.34(B) (offenses 
committed on and after 7/1/96) 


CR 507.40(B) Illegally operating sexually oriented business /Rev. 12/6/08] 


CR 507.42 Permit to operate massage establishment in unincorporated area of township; 
prohibited activities R.C. 503.42 (offenses committed on and after 7/1/96) 


CR 507.53(A) Operation of adult cabaret without permit R.C. 503.53(A) 
CR 507.53(B) Illegal acts of adult cabaret owner or operator R.C. 503.53(B) 
CR 507.53(C) legal acts of person employed by adult cabaret R.C. 503.53(C) 


CR 507.71 Sexually violent predator R.C. 2971.02 (offenses committed on and after 1/1/97) 
[Reyv. 5-7-11] 


CR 507.72 Sexual motivation specification R.C. 2971.01, 2941.147 (offenses committed on and 
after 1/1/97) [Rev. 9-17-05] 


CR 507.02(A)(1) Rape R.C. 2907.02(A)(1) (offenses committed before 7/1/96) 
[Rev. 1-22-11] 


COMMENT 


The Committee believes that, with the enactment of R.C. 2907.02(A)(2), forcible 
sexual conduct with a spouse is rape. The common law (and statutory) defenses of 
implied consent and “the wife is a man’s chattel” no longer exist. 


1. The defendant is charged with rape. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the ____——s day of ___ is 

, and in (County) (other jurisdiction), Ohio, the defendant 
engaged in sexual conduct with another who was (not the spouse of the defendant) (the 
spouse of the defendant but was living separate and apart from the defendant) when 


(Use appropriate alternative) 


(A)(1)(a) for the purpose of preventing resistance, the defendant substantially 

impaired the other person’s judgment or control by administering a (drug) (intoxicant) 

to the other person (surreptitiously) (by force) (by threat of force) (by deception). 
(or) 

(A)(1)(b) the other person was less than thirteen years of age, whether or not the 

defendant knew the age of such person. 


(or) 
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(A)(1)(c) the other person’s ability to resist or consent was substantially impaired 
because of (a [mental] [physical] condition) (advanced age) and the offender knew 
or had reasonable cause to believe that the other person’s ability to resist or consent 
was substantially impaired because of (a [mental] [physical] condition) (advanced 
age). 


2. SEXUAL CONDUCT. “Sexual conduct” means (vaginal intercourse between a 
male and female) ({anal intercourse] [fellatio] [cunnilingus] between persons regardless 
of sex). (Penetration, however slight, is sufficient to complete [vaginal] [anal] 
intercourse). 

COMMENT 


Drawn from R.C. 2907.01. 


3. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the penis 
into the vagina. 


4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


5. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 
COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


6. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth and 
the female sex organ. 


Tie SUROMIS ES RC SO UE 


8. SEPARATE AND APART. “Living separate and apart” means the (people) 
(husband and wife) are living in separate accommodations and apart from each other. 


9” PURPOSEUY. OJI-CReATy OAR Cy 20012208) 


10. SUBSTANTIALLY IMPAIRED. “Substantially impaired” means a present reduc- 
tion, diminution, or decrease in the victim’s ability, either to appraise the nature of his 
conduct or to control his conduct. 


COMMENT 


State V.-Zen (1987), 31" Olid, St.3d°99: 
(Text continued on page 273) 
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11. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
RAC e290 LOL. 


12. FORCE OF PARENT OR OTHER AUTHORITY FIGURE. When the relation- 
ship between the victim and the defendant is one of child and (parent) (describe other 
authority figure), the element of force need not be openly displayed or physically 
brutal. It can be (subtle) (slight) and (psychological) (emotionally powerful). If you 
find beyond a reasonable doubt that under the circumstances in evidence the victim’s 
will was overcome by fear or duress (intimidation), the element of force has been 
proved. 


COMMENT 
Drawn from State v. Eskridge (1988), 38 Ohio St.3d 56. 


This instruction applies 
(1) it force is an element of the offense. or 


(2) if force 1s not an element of the offense because the victim is a minor less 
than 13 years of age, but force must be proved to impose life imprisonment 
pursuant to R.C. 2907.02(B). 


Note that this instruction does not apply to an adult victim, even in a 
parent-child relationship. State v. Schaim (1992), 65 Ohio St.3d 51, 54-56. 


13. THREAT. “Threat” includes a direct and indirect threat. 


14. RESISTANCE. The prosecution need not prove that the victim physically 
resisted the defendant. 


COMMENT 
Drawn from R.C. 2907.02(C). 


15. ADMINISTER. “Administer” means the direct application of a (drug) (intoxicant) 
(controlled substance) whether by injection, inhalation, ingestion, or any other means. 


COMMENT 
Drawn from R.C. 3719.01. 
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16. + DRUG _ RG. 4729.01. 


17. INTOXICANT. “Intoxicant” means any substance that, when (administered) 
(taken), can affect or impair a person’s actions, reactions, or mental processes. 


18. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden, or 
stealthy manner. 


19 DDE CEE BUN ahs Co | Oe 
20. ADDITIONAL FINDINGS: 

(A) PRIOR CONVICTION. OJI-CR 425.15. 

(B) SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.02(B). 
21. CONCLUSION. OJI-CR 425.01. 


22. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.02(A)(1) Rape R.C. 2907.02(A)(1) (offenses committed on and after 
7/1/96 but before 3/10/98) [Reyv. 1-22-11] 


COMMENT 
The Committee believes that, with the enactment of R.C. 2907.02(A)(2), 
forcible sexual conduct with a spouse is rape. The common law (and statutory) 
defenses of implied consent and “the wife is a man’s chattel” no longer exist. 


1. The defendant is charged with rape. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the day-Of ee 
19 ,andin____—S———C (Clon) (ther jurisdiction), Ohio, the defendant 
engaged in sexual conduct with another who was (not the spouse of the defendant) (the 
spouse of the defendant but was living separate and apart from the defendant) when 








(Use appropriate alternative) 


(A)(1)(a) for the purpose of preventing resistance, the defendant substantially 
impaired the other person’s judgment or control by administering a (drug) 
(intoxicant) to the other person (surreptitiously) (by force) (by threat of force) (by 
deception). 


(or) 


(A)(1)(b) the other person was less than thirteen years of age, whether or not the 
defendant knew the age of such person. 


(or) 
(A)(1)(c) the other person’s ability to resist or consent was substantially impaired 
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4 because of (a [mental] [physical] condition) (advanced age) and the offender knew 
or had reasonable cause to believe that the other person’s ability to resist or consent 
was substantially impaired because of (a [mental] [physical] condition) (advanced 
age). 


2. SEXUAL CONDUCT: 


COMMENT 


Effective 9/3/96, the definition of sexual conduct in R.C. 2907.01(A) was 

amended and expanded to include conduct which was previously referred to as 

' “felonious sexual penetration” and prohibited by R.C. 2907.12. R.C. 2907.12 was 
B repealed effective 9/3/96. 


(Use appropriate alternative) 


(A) Sexual conduct (offenses committed before 9/3/96). “Sexual conduct” means 
(vaginal intercourse between a male and female) ({anal intercourse] [fellatio] 
[cunnilingus] between persons regardless of sex). (Penetration, however slight, is 
sufficient to complete [vaginal] [anal] intercourse). 


> COMMENT 
4 Drawn from R.C. 2907.01(A) as it existed prior to 9/3/96. 


(B) Sexual conduct (offenses committed on and after 9/3/96 but before 3/10/98). 
“Sexual conduct” means (vaginal intercourse between a male and female) ({anal 
intercourse] [fellatio] [cunnilingus] between persons regardless of sex) (the inser- 
tion, however slight, of any [part of the body] [instrument] [apparatus] [object] into 
the [vaginal] [anal] cavity of another). (Penetration, however slight, is sufficient to 
complete [vaginal] [anal] intercourse). 


» COMMENT 
Drawn from R.C. 2907.01(A) as amended effective 9/3/96. 


3. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


5. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
)) stimulation of the penis. 
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COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


6. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


TORS EOUSE BRaG a2 OU) ial) 1s 


8. SEPARATE AND APART. “Living separate and apart” means the (people) 
(husband and wife) are living in separate accommodations and apart from each other. 


OV EURPOSEDY OJECR™AI OL sR C oie 2 ae) 


10. SUBSTANTIALLY IMPAIRED. “Substantially impaired” means a present 
reduction, diminution, or decrease in the victim’s ability either to appraise the nature 
of his or her conduct or to control his or her conduct. 


COMMENT 
State v. Zeh (1987), 31 Ohio St.3d 99. 


11. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
ReCe 2001.0 I, 


12. FORCE OF A PARENT OR OTHER AUTHORITY FIGURE. When the 
relationship between the victim and the defendant is one of child and (parent) 
(describe other authority figure), the element of force need not be openly displayed or 
physically brutal. It can be (subtle) (slight) and (psychological) (emotionally powerful). 
Evidence of an express threat of harm or evidence of significant physical restraint 1s 
not required. If you find beyond a reasonable doubt that under the circumstances in 
evidence the victim’s will was overcome by fear or duress (intimidation), the element 
of force has been proved. 


COMMENT 


Drawn from State v. Dye, 82 Ohio St.3d 323, 1998-Ohio-234; State v. Eskridge 
(1988), 38 Ohio St.3d 56. 


This instruction applies 
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(1) if force is an element of the offense, or 


(2) if force is not an element of the offense because the victim is a minor less 
than 13 years of age, but force must be proved to impose life imprisonment 
pursuant to R.C. 2907.02(B). 


Note that this instruction does not apply to an adult victim, even in a 
parent-child relationship. State v. Schaim, 65 Ohio St.3d 51, 54-56, 1992-Ohio-31. 


13. THREAT. “Threat” includes a direct and indirect threat. 


14. RESISTANCE. The prosecution need not prove that the victim physically 
resisted the defendant. 


COMMENT 
Drawn from R.C. 2907.02(C). 


15. ADMINISTER. “Administer” means the direct application of a drug to a person 
whether by injection, inhalation, ingestion, or any other means. 


COMMENT 
Drawn trom RC 3/1001 


[Oslo Ge bea 20.() L 


17. INTOXICANT. “Intoxicant” means any substance that, when (administered) 
(taken), can affect or impair a person’s actions, reactions, or mental processes. 


18. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden or 
stealthy manner. 


LOE ORCUP TION RiGee ol yO)" 
20. ADDITIONAL FINDING: 

(A). SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.02(B). 
21. CONCLUSION. OJI-CR 425.01. 


22. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


23. SEXUALLY VIOLENT PREDATOR. OJI-CR 507.71. 


COMMENT 
In the event of a guilty finding, and if the indictment or information includes a 
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sexually violent predator specification, the court must further instruct the jury as 
to that specification. 


Pursuant to R.C. 2971.02 the defendant may elect to have the court, instead of 
the jury, determine this specification. 


CR 507.02(A)(1) Rape R.C. 2907.02(A)(1) (offenses committed on and after 
3/10/98) [Rev. 1-22-11] 


COMMENT 
The Committee believes that with the enactment of R.C. 2907.02(A)(2), forcible 
sexual conduct with a spouse is rape. The common law (and statutory) defenses of 
implied consent and “the wife is a man’s chattel” no longer exist. 


1. The defendant is charged with rape. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the day ‘OPA oe 

,andin___ SC (CCcurnntty) (other jurisdiction), Ohio, the defendant 
engaged in sexual conduct with another who was (not the spouse of the defendant) (the 
spouse of the defendant but was living separate and apart from the defendant) when 


(Use appropriate alternative) 


(A)(1)(a) for the purpose of preventing resistance, the defendant substantially 
impaired the other person’s judgment or control by administering a (drug) 
(intoxicant) (controlled substance) to the other person (surreptitiously) (by force) 
(by threat of force) (by deception). 


(or) 


(A)(1)(b) the other person was less than thirteen years of age, whether or not the 
defendant knew the age of such person. 


(or) 


(A)(1)(c) the other person’s ability to resist or consent was substantially impaired 
because of (a [mental] [physical] condition) (advanced age) and the offender knew 
or had reasonable cause to believe that the other person’s ability to resist or consent 
was substantially impaired because of (a [mental] [physical] condition) (advanced 
age). 


2. SEXUAL CONDUCT. “Sexual conduct” means (vaginal intercourse between a 
male and female) ([anal intercourse] [fellatio] [cunnilingus] between persons regard- 
less of sex) (without privilege to do so, the insertion, however slight of any [part of the 
body] [instrument] [apparatus] [object] into the [vaginal] [anal] cavity of another). 
(Penetration, however slight, is sufficient to complete [vaginal] [anal] intercourse). 
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COMMENT 
Drawn from R.C. 2907.01) as amended effective 3/10/98. 


3. WAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


5. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


6. CUNNILINGUS. “Cunnilingus “ means a sexual act committed with the mouth 
and the female sex organ. 


Pee LOU SEAR. Ce 907-01. 


8. SEPARATE AND APART. “Living separate and apart” means the (people) 
(husband and wife) are living in separate accommodations and apart from each other. 


9. MPURPOSEBDY’ OT1-CR-417.01-R.€! 2907.22(A). 


10. SUBSTANTIALLY IMPAIRED. “Substantially impaired” means a _ present 
reduction, diminution, or decrease in the victim’s ability either to appraise the nature 
of his conduct or to control his conduct. 


COMMENT 
State v. Zeh (1987), 31 Ohio St.3d 99. 


11. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
Bee 2 GUL OT 


12. FORCE OF A PARENT OR OTHER AUTHORITY FIGURE. When the 
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relationship between the victim and the defendant is one of child and (parent) 
(describe other authority figure), the element of force need not be openly displayed or 
physically brutal. It can be (subtle) (slight) and (psychological) (emotionally powerful). 
Evidence of an express threat of harm or evidence of significant physical restraint is 
not required. If you find beyond a reasonable doubt that under the circumstances in 
evidence the victim’s will was overcome by fear or duress (intimidation), the element 
of force has been proved. 


COMMENT 


Drawn from State v. Dye, 82 Ohio St.3d 323, 1998-Ohio-234; State v. Eskridge 
(1988), 38 Ohio St.3d 56. 


This instruction applies 
(1) 1f force is an element of the offense, or 


(2) if force is not an element of the offense because the victim is a minor less 
than 13 years of age, but force must be proved to impose life imprisonment 
pursuant to R.C. 2907.02(B). 


Note that this instruction does not apply to an adult victim, even in a 
parent-child relationship. State v. Schaim, 65 Ohio St.3d 51, 54-56, 1992-Ohio-31. 


13.. THREAT. “Threat” includes a direct and indirect.threat. 


14. RESISTANCE. The prosecution need not prove that the victim physically 
resisted the defendant. 


COMMENT 
Drawn from R.C. 2907.02(C). 


15. ADMINISTER. “Administer” means the direct application of a drug to a person 
whether by injection, inhalation, ingestion, or any other means. 


COMMENT 
Drawnfrom Ri@*371901F 


16. DRUG. R.C. 4729.02(E). 


17. INTOXICANT. “Intoxicant” means any substance that, when (administered) 
(taken), can affect or impair a person’s actions, reactions, or mental processes. 


18° CONTROLLED SUBSTANCE, R:C: 3719.414 


(Rel.18S1CRI-5/2018 Pub.4346) 














¥) 


281 SEX OFFENSES CR 507.02(A)(1) 


19. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden, or 
stealthy manner. 


20 DEGEPTIONSR.@02913.0R 


21. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
eee PRE 


22. ADDITIONAL FINDINGS: 


COMMENT 
Under R.C. 2907.02(B), whoever is convicted of a violation of R.C. 2907.02(A)(1)(b) 
will be sentenced to life imprisonment if found guilty of either of these two 
additional findings. The additional finding of being less than ten years of age is 
effective only for all offenses committed on and after 6/13/02. 


(A) GENERAL. If your verdict is guilty, you will separately decide beyond a 
reasonable doubt whether the defendant purposely compelled (insert name of the 
victim) to submit by force or threat of force. If your verdict is not guilty, you will 
not consider this issue. 


(B) PURPOSELY. OJI-CR 417.01; R.C. 2901.22. 


(C) FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against any person or thing. 


(D) FORCE OF A PARENT OR OTHER AUTHORITY FIGURE. When the 
relationship between the victim and the defendant is one of child and (parent) 
(describe other authority figure), the element of force need not be openly displayed 
or physically brutal. It can be (subtle) (slight) and (psychological) (emotionally 
powerful). Evidence of an express threat of harm or evidence of significant physical 
restraint is not required. If you find beyond a reasonable doubt that under the 
circumstances in evidence the victim’s will was overcome by fear or duress 
(intimidation), the element of force has been proved. 


COMMENT 


Drawn from State v. Dye, 82 Ohio St.3d 323, 1998-Ohio-234; State v. Eskridge 
(1988), 38 Ohio St.3d 56. 


This instruction applies: 
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(1) if force is an element of the offense, or 


(2) if force is not an element of the offense because the victim is a minor less 
than 13 years of age, but force must be proved to impose life imprisonment 
pursuant to R.C. 2907.02(B). 


Note that this instruction does not apply to an adult victim, even in a 
parent-child relationship. State v. Schaim, 65 Ohio St.3d 51, 54-56, 1992-Ohio-31. 


(E) VICTIM LESS THAN TEN YEARS OF AGE. If your verdict is guilty, you 
will separately decide beyond a reasonable doubt whether (insert name of victim) 
was less than ten years of age at the time of the offense. If your verdict is not guilty, 
you will not consider this issue. 


(DP) eS PECTATREINDING? OL GR47505 3h G2 2900 ft 


COMMENT 


The Committee believes that a conviction under R.C. 2907.02(A)(1)(a) does not 
require a special finding by the trier of fact but is merely a matter of sentencing. 
See State v. Allen (1987), 29 Ohio St.3d 53. 


23. CONCLUSION. OJECR 425.01 


24 CONCLUSION? WHO EESSER  INGEUDED. OFFENSE O/C Rado ao) 
OJI-CR 425.11. 


29.) SEXUALLY VIOLENT PREDATOR -OJI-CR S07: 71: 


COMMENT 


In the event of a guilty finding, and if the indictment or information includes a 
sexually violent predator specification, the court must further instruct the jury as 
to that specification. 


Pursuant to R.C. 2971.02 the defendant may elect to have the court, instead of 
the jury, determine this specification. 


CR 507.02(A)(2) Rape R.C. 2907.02(A)(2) (offenses committed before 7/1/ 
96) [Rev. 9-17-05] 


COMMENT 


The Committee believes that with the enactment of R.C. 2907.02(A)(2), forcible 
sexual conduct with a spouse is rape. The common law (and statutory) defense of 
implied consent and “the wife is a man’s chattel” no longer exists. 
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1. The defendant is charged with rape. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the day of , and 
in____——C County, Ohio, the defendant engaged in sexual conduct with another 
and the defendant purposely compelled the other person to submit by (force) (threat of 
force). 


2. SEXUAL CONDUCT. “Sexual conduct” means (vaginal intercourse between a 
male and female) ({anal intercourse] [fellatio] [cunnilingus] between persons regard- 
less of sex). (Penetration, however slight, is sufficient to complete [vaginal] [anal] 
intercourse). 


COMMENT 
Drawn from R.C. 2907.01(A). 


3. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


5. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


6. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


7. PURPOSELY«OJI-ER’ 417.01; Ri@: 290 1:22(A). 


8. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
R.Ga 29010 1CA) CL). 


9. FORCE OF A PARENT OR OTHER AUTHORITY FIGURE. When the 
relationship between the victim and the defendant is one of child and (parent) 
(describe other authority figure), the element of force need not be openly displayed or 
physically brutal. It can be (subtle) (slight) and (psychological) (emotionally powerful). 
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Evidence of an express threat of harm or evidence of significant physical restraint is 
not required. If you find beyond a reasonable doubt that under the circumstances in 
evidence the victim’s will was overcome by fear or duress (intimidation), the element 
of force has been proved. 


COMMENT 


Drawn from State v. Eskridge (1988), 38 Ohio St.3d 56, 526 N.E.2d 304; State 
v. Dye, 82 Ohio St.3d 323, 1998-Ohio-234. This instruction applies: 


(1) if force is an element of the offense, or 


(2) if force is not an element of the offense because the victim is a minor less than 
13 years of age, but force must be proved to impose life imprisonment pursuant to 
RiG@a2907 02 (B: 


Note that this instruction does not apply to an adult victim, even in a 
parent-child relationship. State v. Schaim, 65 Ohio St.3d 51, 54-56, 1992-Ohio-31. 


10.. THREAT. “Threat” includes a direct and indirect threat. 


11. RESISTANCE. The prosecution need not prove that the victim physically 
resisted the defendant. 


COMMENT 
Drawn from R.C. 2907.02(C). 


12. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15. 
13. CONCLUSION. OJI-CR 425.01. 


14. CONCLUSION WITH” LESSER MINGLUDED* OFFENSE, *OJI-CRw425.09. 
OJI-CR 425.11. 


[Se PE XUALCLY VIOEENTIPREDATORS OE CKeo0 (47 le 


COMMENT 


In the event of a guilty finding, and if the indictment or information includes a 
sexually violent predator specification, the court must further instruct the jury as 
to that specification. 


Pursuant to R.C. 2971.02 the defendant may elect to have the court, instead of 
the jury, determine this specification. 
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® CR 507.02(A)(2) Rape R.C. 2907.02(A)(2) (offenses committed on and after 
7/1/96) [Reyv. 1-20-07] 


COMMENT 


The Committee believes that with the enactment of R.C. 2907.02(A)(2), forcible 
sexual conduct with a spouse is rape. The common law (and statutory) defense of 
implied consent and “the wife is a man’s chattel” no longer exists. 


1. The defendant is charged with rape. Before you can find the defendant guilty, you 


9 must find beyond a reasonable doubt that on or about the day of 
eee mene ene eee OLTIL Ys ice Lic Cerendanl 


engaged in sexual conduct with another and the defendant purposely compelled the 
other person to submit by (force) (threat of force). 


2. SEXUAL CONDUCT. 


COMMENT 

Effective 9/3/96, the definition of “sexual conduct” in R.C. 2907.01 was 
amended to include conduct which was previously referred to as “felonious sexual 
penetration.” 

& Effective 3/10/98, the definition of “sexual conduct” in R.C. 2907.01 was 
amended to clarify that the insertion of a body part, instrument, apparatus, or other 
object into the vaginal or anal cavity be done without privilege to do so. 

Effective 8/3/06, the definition of “sexual conduct” in R.C. 2907.01 was 
amended to change the word “cavity” to “opening.” 

As a result of these amendments, four definitions of “sexual conduct” have 
potential application depending upon when the offense occurred. One definition is 
for offenses occurring before 9/3/96, a second definition is for offenses occurring 
on and after 9/3/96 but before 3/10/98, a third definition is for offenses on and after 
3/10/98 but before 8/3/06, and a fourth definition is for offenses occurring on and 
after 8/3/06. 


(Use appropriate alternative) 


(A) SEXUAL CONDUCT (offenses committed before 9/3/96). 


“Sexual conduct” means (vaginal intercourse between a male and female) ([anal 
intercourse] [fellatio] [cunnilingus] between persons regardless of sex). (Penetra- 
tion, however slight, is sufficient to complete [vaginal] [anal] intercourse). 


COMMENT 
a Drawn from R.C. 2907.01 as it existed prior to 9/3/96. 
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(Or) 


(B) SEXUAL CONDUCT (offenses committed on and after 9/3/96 but before 
3/10/98). 


“Sexual conduct” means (vaginal intercourse between a male and female) ({anal 
intercourse] [fellatio] [cunnilingus] between persons regardless of sex) (the inser- 
tion, however slight, of any [part of the body] [instrument] [apparatus] [object] into 
the [vaginal] [anal] cavity of another). (Penetration, however slight, is sufficient to 
complete [vaginal] [anal] intercourse). 


COMMENT 
Drawn from R.C. 2907.01 as amended effective 9/3/96. 


(or) 


(C) SEXUAL CONDUCT (offenses committed on and after 3/10/98 but before 
8/3/06). 


‘Sexual conduct” means (vaginal intercourse between a male and female) ({anal 
intercourse] [fellatio] [cunnilingus] between persons regardless of sex) (without 
privilege to do so the insertion, however slight, of any [part of the body] 
[instrument] [apparatus] [object] into the [vaginal] [anal] cavity of another). 
(Penetration, however slight, is sufficient to complete [vaginal] [anal] intercourse). 


COMMENT 
Drawn from R.C. 2907.01 as amended effective 3/10/98. 


(or) 
(D) SEXUAL CONDUCT (offenses committed on and after 8/3/06). 
“Sexual conduct” means (vaginal intercourse between a male and female) ([anal 
intercourse] [fellatio] [cunnilingus] between persons regardless of sex) (without 
privilege to do so the insertion, however slight, of any [part of the body] 


[instrument] [apparatus] [object] into the [vaginal] [anal] opening of another). 
(Penetration, however slight, is sufficient to complete [vaginal] [anal] intercourse). 


COMMENT 
Drawn from R.C. 2907.01 as amended effective 8/3/06. 


(Rel.18S1CRI-5/2018 Pub.4346) 


(a2 


287 SEX OFFENSES CR 507.02(A)(2) 


3. WAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 

4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


5S. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


6. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


Pre REOStiN OiLChea Ol Re Ge 200 ia ZA, 


8. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
Pee OO 101A). 


9. FORCE OF A PARENT OR: OTHER AUTHORITY FIGURE. When. the 
relationship between the victim and the defendant is one of child and (parent) 
(describe other authority figure), the element of force need not be openly displayed or 
physically brutal. It can be (subtle) (slight) and (psychological) (emotionally powerful). 
Evidence of an express threat of harm or evidence of significant physical restraint 1s 
not required. If you find beyond a reasonable doubt that under the circumstances in 
evidence the victim’s will was overcome by fear or duress (intimidation), the element 
of force has been proved. 


COMMENT 


Drawn from State v. Eskridge (1988), 38 Ohio St.3d 56; State v. Dye, 82 Ohio 
St.3d 323, 1998-Ohio-234. This instruction applies: 


(1) if force 1s an element of the offense, or 


(2) if force is not an element of the offense because the victim is a minor less than 
13 years of age, but force must be proved to impose life imprisonment pursuant to 
R.C. 2907.02(B). 


Note that this instruction does not apply to an adult victim, even in a 
parent-child relationship. State v. Schaim, 65 Ohio St.3d 51, 54-56, 1992-Ohio-31. 
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10. THREAT. “Threat” includes a direct and indirect threat. 


11. RESISTANCE. The prosecution need not prove that the victim physically 
resisted the defendant. 


COMMENT 
Drawn from R.C. 2907.02(C). 


12. PRIVILEGE. “Privilege” means an immunity, license, or right confirmed by law 
or bestowed by express or implied grant or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
RG 29001 Ae) 


13. ‘CONCLUSION? OJI-CR 423.01. 


14. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


15. SSEXUALEY WV LOU BNT PREDATOR S© HEGRSs0 fae 


COMMENT 


In the event of a guilty finding, and if the indictment or information includes a 
sexually violent predator specification, the court must further instruct the jury as 
to that specification. 


Pursuant to R.C. 2971.02 the defendant may elect to have the court, instead of 
the jury, determine this specification. 


CR 507.03 Sexual battery R.C. 2907.03 (offenses committed before 7/1/96) 


1. The defendant is charged with sexual battery. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

Way Ofj) teeter te ney ee os et NO EID, el to rites anon eo Gountyen@hio, the 
defendant engaged in sexual conduct with another, who was not the spouse of the 
defendant and 


(Use appropriate alternative[s /) 
(A)(1) the defendant knowingly coerced the other person to submit by any means 
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2. 


that would prevent resistance by a person of ordinary (resolution) (determination). 
(or) 
(A)(2) the defendant knew that the other person’s ability to (appraise the nature of) 
(control) his/her own conduct was (substantially impaired) (significantly weakened). 
(or) 
(A)(3) the defendant knew that the other person submitted because he/she was 
unaware that the act was being committed. 
(or) 
(A)(4) the defendant knew that the other person submitted because he/she mistak 
enly identified the defendant as his/her spouse. 
(or) 
(A)(5) the defendant was the other person’s ({natural] [adoptive] parent) (stepparent) 
(guardian) (custodian) (person in loco parentis). 


(or) 
(A)(6) the other person was (in custody of law) (a patient in a [hospital] 
[institution]) and the defendant had (supervisory) (disciplinary) authority over such 
other person. 

(or) 


(A)(7) the defendant is a (teacher) (administrator) (coach) (person in authority) 
employed by or serving in a school in which the other person (was enrolled) 
(attended) and the defendant was not enrolled and did not attend that school. 


COMMENT 


Note that the school must be one for which the State Board of Education 
prescribes minimum standards pursuant to R.C. 3301.07(D). 


(or) 


(A)(8) the other person is a minor and the defendant is a (teacher) (administrator) 
(coach) (person in authority) employed by or serving in an institution of higher 
education where the other person (was enrolled) (attended). 


(or) 


(A)(9) the other person is a minor and the defendant is (the other person’s [athletic 
coach] [coach] [instructor]) (a leader of a scout troop of which the other person is 
a member) (a person with [temporary] [occasional] disciplinary control over the 
other person). 


SEXUAL CONDUCT. “Sexual conduct” means (vaginal intercourse between a 
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male and female) ([anal intercourse] [fellatio] [cunnilingus] between persons regard- 
less of sex). (Penetration, however slight, is sufficient to complete [vaginal] [anal] 
intercourse). 


COMMENT 
BGO LO LE). 


32) SPOUSE ERG 2907-0 Ee): 


4. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


5. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


6. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


7. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


8. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
9. COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 


10. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle (1993), 67 Ohio St.3d 31, 615 N.E.2d 1040. 


11. MINOR. “Minor” means a person under 18 years of age. 


COMMENT 
Re@e770 UTNE): 


12. INSTITUTION OF HIGHER EDUCATION. R.C. 2907.03(C). 
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13. ADDITIONAL FINDINGS: 
PRIOR CONVICTION. OJI-CR 425.15. 
PHYSICAL HARM. OJI-CR 425.21. 
14. CONCLUSION. OJI-CR 425.01. 


15. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.03 Sexual battery R.C. 2907.03 (offenses committed on and after 7/1/ 
96 but before 4/7/09) [Rev. 1-23-10] 


1. The defendant is charged with sexual battery. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 
_ SY =, , and in County, Ohio, the defendant engaged in 
sexual conduct with another, who was not the spouse of the defendant and 





(Use appropriate alternative[s/) 


(A)(1) the defendant knowingly coerced the other person to submit by any means 
that would prevent resistance by a person of ordinary (resolution) (determination). 


(or) 


(A)(2) the defendant knew that the other person’s ability to (appraise the nature of) 
(control) his/her own conduct was (substantially impaired) (significantly weakened). 


(or) 


(A)(3) the defendant knew that the other person submitted because he/she was 
unaware that the act was being committed. 


(or) 


(A)(4) the defendant knew that the other person submitted because he/she 
mistakenly identified the defendant as his/her spouse. 


(or) 


(A)(5) the defendant was the other person’s ([{natural] [adoptive] parent) (stepparent) 
(guardian) (custodian) (person in loco parentis). 


(or) 


(A)(6) the other person was (in custody of law) (a patient in a [hospital] 
[institution]) and the defendant had (supervisory) (disciplinary) authority over such 
other person. 


(or) 


(A)(7) the defendant is a (teacher) (administrator) (coach) (person in authority) 
employed by or serving in a school in which the other person (was enrolled) 
(attended) and the defendant was not enrolled and did not attend that school. 
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COMMENT 


Note that the school must be one for which the State Board of Education 
prescribes minimum standards pursuant to R.C. 3301.07(D). 


(or) 
(A)(8) the other person is a minor and the defendant is a (teacher) (administrator) 
(coach) (person in authority) employed by or serving in an institution of higher 
education where the other person (was enrolled) (attended). 


(or) 
(A)(9) the other person is a minor and the defendant is (the other person’s [athletic 
coach] [coach] [instructor]) (a leader of a scout troop of which theother person is a 


member) (a person with [temporary] [occasional] disciplinary control over the other 
person). 


2. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) [offenses committed on and after 
7/1/96] § 2(A), (B), or (C); R.C. 2907.01(A). 


ee LO) Us bake Gee 20 jaC hice): 


4. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


5. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


6. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


7. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


8. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
9. COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 


10. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle (1993), 67 Ohio St.3d 31. 
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11. MINOR. “Minor” means a person under 18 years of age. 


COMMENT 
R200 7 OTM. 


12. INSTITUTION OF HIGHER EDUCATION. R.C. 2907.03(C). 


13. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Ri, 290 R0KA)U2): 


14. CONCLUSION. OJI-CR 425.01. 


Ff. ACONCLUSIONSWITH eLESSERGINCLUBDED J Q@RFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


16. SEXUALLY VIOLENT PREDATOR. OJI-CR 507.71. 


CR 507.03 Sexual battery R.C. 2907.03 (offenses committed on and after 4/7/ 
09) [Rev. 3/5/16] 


1. The defendant is charged with sexual battery. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 

720) San ge es Beets eee County) (other jurisdiction).Ohie, the 
defendant engaged in sexual conduct with another, who was not his/her spouse, and 








(Use appropriate alternative[s]/) 


(A)(1) the defendant knowingly coerced the other person to submit by any means 
that would prevent resistance by a person of ordinary resolution; 


(or) 


(A)(2) the defendant knew that the other person’s ability to (appraise the nature of) 
(control) his/her own conduct was (substantially impaired) (significantly weakened); 


(or) 


(A)(3) the defendant knew that the other person submitted because he/she was 
unaware that the act was being committed; 


(or) 
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(A)(4) the defendant knew that the other person submitted because he/she 
mistakenly identified the defendant as his/her spouse; 


(or) 
(A)(5) the defendant was the other person’s ({natural] [adoptive] parent) (stepparent) 
(guardian) (custodian) (person in loco parentis); 

(or) 


(A)(6) the other person was (in custody of law) (a patient in a [hospital] 
[institution]) and the defendant had (supervisory) (disciplinary) authority over such 
other person; 


(or) 


(A)(7) the defendant was a (teacher) (administrator) (coach) (person in authority) 
employed by or serving in a school in which the other person (was enrolled) 
(attended) and the defendant was not enrolled and did not attend that school; 


COMMENT 


Note that the school must be one for which the State Board of Education 
prescribes minimum standards pursuant to R.C. 3301.07(D). 


(or) 
(A)(8) the other person was a minor and the defendant was a (teacher) (administrator) 


(coach) (other person in authority) employed by or serving in an institution of higher 
education, and the other person was enrolled in or attended that institution; 


(or) 


(A)(9) the other person was a minor and the defendant was (the other person’s 
[athletic coach] [coach] [instructor]) (the leader of a scouting troop of which the 
other person was a member) (a person with [temporary] [occasional] disciplinary 
control over the other person); 


(or) 


(A)(10) the defendant was a mental health professional, the other person was a 
mental health (client) (patient) of the defendant, and the defendant induced the other 
person to submit by falsely representing to the other person that the sexual conduct 
was necessary for mental health treatment purposes; 


(or) 


(A)(11) the other person was confined in a detention facility, and the defendant was 
an employee of that detention facility; 


(or) 
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(A)(12) the other person was a minor, the defendant was a cleric, and the other 
person (was a member of) (attended) the (church) (congregation) served by the 
defendant as the cleric; 


(or) 


(A)(13) the other person was a minor, the defendant was a peace officer, and the 
defendant was more than two years older than the other person. 


SEXUAL’ CONDUCE, OJI-ER 417.39 § (2); ReGr 2907.0k: 
SPOUSE: R:C, 2907.01. 
KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


COERCE. Coerce means to compel by force, pressure, threat, or other means. 


De 


IN LOCO PARENTIS. In loco parentis means standing in the place of a parent and 
assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle (1993), 67 Ohio St.3d 31. 


7. MINOR. Minor means a person under 18 years of age. 


COMMENT 
CONN Mee. 


se SCHOOLER. C9171 (D)O)7 RG oer 
9D PINS TIVUTION OF HIGHER EDUCATION. B.C. 2907.08(@: 


10. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Rete 2001 


11. MENTAL HEALTH PROFESSIONAL. R.C. 340.02, R.C. 2305.51. 
12> DETENTION FACILITY. R.C. 202804" 


13. CLERIC. “Cleric” means a (member of the clergy) (rabbi) (priest) (Christian 
Science practitioner) (regularly [ordained] [accredited] [licensed] minister of an 
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established and legally cognizable [church] [denomination] [sect]). 


COMMENT 
| ae a eo eg 


/4.. PEACE OEFFICERY: Ries 2935.05 
15. CONCLUSION. OJI-CR 425.01. 


lo” “CONCEUSION WITH LESSERVINGCEUDED” OFFENSE +OJFER 425°09: 
OJI-CR 425.11. 


CR 507.04 Corruption of a minor R.C. 2907.04 (offenses committed before 
7/1/96) 


1. The defendant is charged with corruption of a minor. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
as ee day Ofte ee TCL ee ee OUT LES 
(other jurisdiction) Ohio, the defendant, being 18 years of age or older, engaged in 
sexual conduct with another, who was not the spouse of the defendant and the 
defendant knew that he/she was 13 years of age or older but less than 16 years of age 
(or the defendant was reckless in that regard). 


2. SEXUAL CONDUCT. “Sexual conduct” means (vaginal intercourse between a 
male and female) ({anal intercourse] [fellatio] [cunnilingus] between persons regard- 
less of sex). (Penetration, however slight, is sufficient to complete [vaginal] [anal] 
intercourse). 


COMMENT 
RiG. 2907-00 6A08 


3. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


4. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


5. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 
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6. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth and 
the female sex organ. 


7. SPOUSE. RiGe2907 .01 (Ly): 

8. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

Cee ee LES Sly OJLCK 417 17 RG 2901 22(C). 

10. ADDITIONAL FINDINGS: 
SPECIAL FINDINGS. OJI-CR 425.25; R.C. 2907.04(B). 
PHYSICAL HARM. OJI-CR 425.21. 

ieee CONCLUSION COI-GR5 01. 


12. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 507.04 Unlawful sexual conduct with a minor R.C. 2907.04 (offenses 
committed on and after 7/1/96) [Rev. 6/27/20] 


COMMENT 


Effective 10/17/00, the name of this crime was changed from corruption of a 
minor to unlawful sexual conduct with a minor. 


1. The defendant is charged with unlawful sexual conduct with a minor. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt that on or about the 
ees BEA yIOLs Soe? CY. TY aiid ie ES COO County Yother 
Jurisdiction), Ohio, the defendant, being eighteen years of age or older, engaged in 
sexual conduct with another who was not the spouse of the defendant and the defendant 
knew that he/she was thirteen years of age or older but less than sixteen years of age 
(or the defendant was reckless in that regard). 


2. SEXUAL CONDUCT. OJI-CR 417.39 § 2; R.C. 2907.01. 
3. VAGINAL INTERCOURSE. OJI-CR 417.39 § 3. 

4. ANAL INTERCOURSE. OJI-CR 417.39 § 4. 

Pope eU RATIO OJECK AL 39.8 5. 

6. CUNNILINGUS. OJI-CR 417.39 § 6. 

< 

8 

? 





POO seehee. cot. 
KNOWINGLY -OJI-GR 417211: R:G: 2901522(B). 
tele soley) | e@Red lei eC e200 27), 


10. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by the express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 
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COMMENT 


R.C. 2901.01. The judge may need to instruct further on the specific privilege 
raised by the evidence. 


11. ADDITIONAL FINDINGS: 


(A) SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.04(B). If you find the 
defendant guilty, then you will separately decide beyond a reasonable doubt 
whether the defendant was (less than four) (ten or more) years older than (insert 
name of victim) at the time of the offense. 


(B) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2907.04(B) (offenses com- 
mitted on and after 10/17/2000). 


COMMENT 


In State v. Pendergrass, Slip Opinion No. 2020-Ohio-3335, the Supreme Court of 
Ohio decided that the sentencing enhancement in R.C. 2907.04(B)(4) for a previous 
qualifying conviction requires that the defendant had the qualifying conviction 
when he/she committed the charged offense. 


12. CONCLUSION. OJI-CR 425.01. 


13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 507.05 Gross sexual imposition R.C. 2907.05 (offenses committed before 
7/1/96) [Rev. 10-22-11] 


1. The defendant is charged with gross sexual imposition. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day of ; , and in County, 
Ohio, the defendant (had sexual contact with another who was not his/her spouse) 
(caused another who was not his/her spouse to have sexual contact with him/her) 
(caused two or more other persons to have sexual contact) and 


(Use appropriate alternative[s/) 


(A)(1) the defendant purposely compelled (the other person) (one of the other 
persons) to submit by (force) (threat of force). 


(Or) 


(Text continued on page 299) 
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(A)(2) for the purpose of preventing resistance, the defendant (substantially 
impaired) (significantly weakened) the judgment or control of (the other person) 
(one of the other persons) by administering a (drug) (intoxicant) to the other person 
(surreptitiously) (by force) (by threat of force) (by deception). 


(or) 


(A)(3) the defendant knew that the judgment or control of (the other person) (one 
of the other persons) was (substantially impaired) (significantly weakened) as a 
result of the influence of (any drug) (any intoxicant) administered to the other 
person with his/her consent for the purpose of any kind of (medical) (dental) 
examination, treatment, or surgery. 


(or) 


(A)(4) (the other person) (one of the other persons) was less than thirteen years of 
age, whether or not the defendant knew the age of such person. 


(or) 


(A)(5) (the other person’s) (one of the other person’s) ability to resist or consent was 
(substantially impaired) (significantly weakened) because of (a [mental][physical] 
condition) (advanced age) and the offender knew or had reasonable cause to believe 
that (the other person’s) (one of the other person’s) ability to resist or consent was 
(substantially impaired) (significantly weakened) because of (a [mental] [physical] 
condition) (advanced age). 


SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 


of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


ak 


COMMENT 


Re 2907 01(B jArhe court should instruct the jury that the applicable mens rea 
for sexual contact is “purposely.” State v. Dunlap, 129 Ohio St.3d 461, 2011-Ohio-4111. 


SMO Se giles HE MOM Kd): 


a BURPOSERBYS OFF CRay AOI RC. 2901 220A). 


4. 


FORCE. “Force” means any violence, compulsion, or constraint physically 


exerted by any means upon or against a person or thing. 


COMMENT 
RIC e290 O1(A CL): 
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6. THREAT. “Threat” includes direct or indirect threat. 
7. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


8. ADMINISTER. “Administer” means the direct application of a drug to a person 
whether by injection, inhalation, ingestion, or other means. 


COMMENT 
Drawn from R.C. 3719.01(A). 


OPPDRUGER Gea 202(G) 
10. INTOXICANT. R.C. 2925.01(J), 4301.01. 


Il. SURREPTITIOUSLY. “Surreptitiously “means to act ina secret, sly, hidden’ or 
stealthy manner. 


1267 DEGEETONSR Gyro ie OVes): 


COMMENT 


This is a limited usage definition. Instructions must be modified to each 
situation. 


13. ADDITIONAL FINDINGS: 
PRIOR CONVICTION. OJI-CR 425.15. 
PHYSICAL HARM. OJI-CR 425.21. 


14. CONCLUSION. OJI-CR 425.01. 


15. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.05 Gross sexual imposition R.C. 2907.05 (offenses committed on and 
after 7/1/96 but before 3/10/98) /Rev. 10-22-11] 


1. The defendant is charged with gross sexual imposition. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day of ‘ mandidhe. wee seman “.GountycOliotmthe 
defendant (had sexual contact with another who was not his/her spouse) (caused 
another who was not his/her spouse to have sexual contact with him/her) (caused two 
or more other persons to have sexual contact) and 








(Use appropriate alternative[s]) 


(A)(1) the defendant purposely compelled (the other person) (one of the other 
persons) to submit by (force) (threat of force). 
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(or) 


(A)(2) for the purpose of preventing resistance, the defendant (substantially 
impaired) (significantly weakened) the judgment or control of (the other person) 
(one of the other persons) by administering a (drug) (intoxicant) to the other person 
(surreptitiously) (by force) (by threat of force) (by deception). 


(or) 


(A)(3) the defendant knew that the judgment or control of (the other person) (one 
of the other persons) was (substantially impaired) (significantly weakened) as a 
result of the influence of (any drug) (any intoxicant) administered to the other 
person with his/her consent for the purpose of any kind of (medical) (dental) 
examination, treatment, or surgery. 


(or) 


(A)(4) (the other person) (one of the other persons) was less than thirteen years of 
age, whether or not the defendant knew the age of such person. 


(or) 


(A)(5) (the other person’s) (one of the other person’s) ability to resist or consent was 
(substantially impaired) (significantly weakened) because of (a [mental][physical] 
condition) (advanced age) and the offender knew or had reasonable cause to believe 
that (the other person’s) (one of the other person’s) ability to resist or consent was 
(substantially impaired) (significantly weakened) because of (a [mental] [physical] 
condition) (advanced age). 


SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 


of another including without limitation the thigh, genitals, buttock, pubic region, or, if 
the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


3} 


COMMENT 


R.C. 2907.01(B). The court should instruct the jury that the applicable mens rea 
for sexual contact 1s “purposely.” State v. Dunlap, 129 Ohio St.3d 461, 2011-Ohio-4111. 


SPOUSE R Ge2907- 017): 


4. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 


oe 


FORCE. “Force” means any violence, compulsion, or constraint physically 


exerted by any means upon or against a person or thing. 


COMMENT 
RiGs2901 OLGA): 
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6. THREAT. “Threat” includes direct or indirect threat. 
I -~ KINOWINGISY. OJECRiAIT leaR1C72901292( 8B): 


8. ADMINISTER. “Administer” means the direct application of a drug to a person 
whether by injection, inhalation, ingestion, or other means. 


COMMENT 
Drawn from R.C. 3719.01(A). 


o% DRUGSR: Gr4/29.02( ©): 
10, -INTOXIGANT RG: 2925.01); 4301.01: 


11. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden or 
stealthy manner. 


| 264 DEGEPTIONGRICY29 1:3. 01 A): 


COMMENT 


This is a limited usage definition. Instructions must be modified to each 
situation. 


13. CONCLUSION. OJI-CR 425.01. 


147 CONCLUSION WITH] LESSER INCEUDED OFFENSE) O1-@Ke ae: 
OJI-CR 425.11. 


15. SEXUALLY VIOLENT PREDATOR ZOIFER 507.71" 


COMMENT 


Pursuant to R.C. 2971.01(L)(1). A sexually violent predator specification only 
applies to a violation of division (A)(4) of R.C. 2907.05. 


CR 507.05 Gross sexual imposition R.C. 2907.05 (offenses committed on and 
after 3/10/98 but before 1/1/08) [Rey. 12/9/17] 


1. The defendant is charged with gross sexual imposition. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
_tAV) the dedayhoi purposely coninesrandtins her nes e@ounty, (Ohi ome 
defendant (had sexual contact with another who was not his/her spouse) (caused 
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e another who was not his/her spouse to have sexual contact with him/her) (caused two 
or more other persons to have sexual contact) and 


(Use appropriate alternative[s]) 


(A)(1) the defendant purposely compelled (the other person) (one of the other 
persons) to submit by (force) (threat of force). 


(or) 


(A)(2) for the purpose of preventing resistance, the defendant (substantially 
impaired) (significantly weakened) the judgment or control of (the other person) 
(one of the other persons) by administering a (drug) (intoxicant) (controlled 
substance) to the other person (surreptitiously) (by force) (by threat of force) (by 
deception). 


(or) 


(A)(3) the defendant knew that the judgment or control of (the other person) (one 
of the other persons) was (substantially impaired) (significantly weakened) as a 
result of the influence of (any drug) (any intoxicant) (controlled substance) 
administered to the other person with his/her consent for the purpose of any kind of 
(medical) (dental) examination, treatment, or surgery. 


(or) 


(A)(4) (the other person) (one of the other persons) was less than thirteen years of 
age, whether or not the defendant knew the age of such person. 


(or) 


(A)(5) (the other person’s) (one of the other person’s) ability to resist or consent was 
(substantially impaired) (significantly weakened) because of (a [mental][physical] 
condition) (advanced age) and the offender knew or had reasonable cause to believe 
that (the other person’s) (one of the other person’s) ability to resist or consent was 
(substantially impaired) (significantly weakened) because of (a [mental] [physical] 
condition) (advanced age). 


SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 


2 

» of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


~ ae 


COMMENT 


R.C. 2907.01(B). The court should instruct the jury that the applicable mens rea 
for sexual contact is “purposely.” State v. Dunlap, 129 Ohio St.3d 461, 2011-Ohio-4111. 


SROUS ER yr 907001 (1): 
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4. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 


5. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
RCO POCA Gy: 


6. THREAT. “Threat” includes direct or indirect threat. 
TU eKNOWINGLYSO U-GRAA17 ok sRrCe290192(8B ). 


8. ADMINISTER. “Administer” means the direct application of a drug to a person 
whether by injection, inhalation, ingestion, or other means. 


COMMENT 
Drawn from R.C. 3719.01(A). 


OF RUC hi Gay 20 02(G ) 
10. INTOXICANT OR GC, 2925.01 Q)w430120ls 
[fie COMLROLEERD SS UBS TANGER Re@. oy) i0-F ia 


12. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden or 
stealthy manner. 


13 ay, DEGER TION BR: © 42918 OLGA): 


COMMENT 


This is a limited usage definition. Instructions must be modified to each 
situation. 


14. ADDITIONAL FINDING: 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.05(B). 
15. CONCLUSION. OJI-CR 425.01. 


16. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


LT. - SEAT eva ENT oR REI POR™ OC Mee he 0 aie 


COMMENT 
Pursuant to R.C. 2971.01(L)(1) a sexually violent predator specification only 
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applies to a violation of division (A)(4) of R.C. 2907.05. 


CR 507.05 Gross sexual imposition R.C. 2907.05 (offenses committed on and 
after 1/1/08) [Rev. 12/9/17] 


1. The defendant is charged with gross sexual imposition. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
day of rm U) , and in County (other jurisdiction), 
Ohio, the defendant 








(Use appropriate alternative[s]) 


(A) (had sexual contact with another who was not his/her spouse) (caused another 
who was not his/her spouse to have sexual contact with him/her) (caused two or 
more other persons to have sexual contact) and 


(Use appropriate alternative[s/) 


COMMENT 


The following numbered alternatives are limited to violations of R.C. 2907.05(A) 
and not violations of R.C. 2907.05(B). 


(1) the defendant purposely compelled (the other person) (one of the other 
persons) to submit by (force) (threat of force); 


(or) 


(2) for the purpose of preventing resistance, the defendant substantially impaired 
the judgment or control of (the other person) (one of the other persons) by 
administering any (drug) (intoxicant) (controlled substance) to the other person 
(surreptitiously) (by force) (by threat of force) (by deception); 


(or) 


(3) the defendant knew that the judgment or control of (the other person) (one of 
the other persons) was substantially impaired as a result of the influence of any 
(drug) (intoxicant) administered to the other person with his/her consent for the 
purpose of any kind of (medical) (dental) examination, treatment, or surgery; 


(or) 


(4) (the other person) (one of the other persons) was less than thirteen years of 
age, regardless of whether the defendant knew the age of such person; 


(or) 


(5) (the other person’s) (one of the other person’s) ability to resist or consent was 
substantially impaired because of (a [mental] [physical] condition) (advanced 
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age) and the offender knew or had reasonable cause to believe that (the other 
person's) (one of the other person’s) ability to resist or consent was substantially 
impaired because of (a [mental] [physical] condition) (advanced age); 


COMMENT 
Drawn from R.C. 2907.05(A). 


(or) 


(B) knowingly touched the genitalia of another, when the touching was not through 
clothing, the other person was less than twelve years of age, regardless of whether 
the offender knew the age of that person, and the touching was done with an intent 
to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of any 
person. 


COMMENT 
Drawn from R.C. 2907.05(B). 


SEXUAL CONTACT. OJI-CR 417.39 § 7. 
SOOO Ea ee 0) 
BURBOSBLY, OJL-CR 417,01; Ri. 29017221 Ay. 


A wo 


FORCE. “Force” means any violence, compulsion, or constraint physically 
B ciics by any means upon or against a person or thing. 


COMMENT 
RiGee Or Or 


6. THREAT. OJI-CR 417.35. 


7. SUBSTANTIALLY IMPAIRED. “Substantially impaired” means that at the time 
of the offense, the other person’s ability either to appraise the nature of his/her conduct 
or to control his/her conduct was reduced, diminished, or decreased. 


COMMENT 


Drawn from State v. Zeh, 31 Ohio St.3d 99 (1987). Substantial impairment need 
not be proven by expert medical testimony; it may be proven by the testimony of 
persons who have had some interaction with the victim and by permitting the trier 
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of fact to obtain its own assessment of the victim’s ability to either appraise or 
control her conduct.” State v. Brady, 8th Dist. Cuyahoga No. 87854, 2007-Ohio- 
1453; State v. Jordan, 5th Dist. Harrison No. 06 HA 586, 2007-Ohio-3333; State 
v. Hillock, 7th Dist. No. 02-538-CA, 2002-Ohi0-6897. 


8. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


9. ADMINISTER. “Administer” means the direct application of a drug to a person 
whether by injection, inhalation, ingestion, or other means. 


COMMENT 
Drawn from R.C. 3719.01(A). 


Oe is Gre Re G49. 02(C ): 
Te UNTO X CLAN TS eR. Cie 292 9.0 LOR Ce 430 101. 
12,—GONTROLLED SUBSTANCE? Ri1@937 194 1- 


13) SURREPITTIOUSLY. “Surreptitiously™ means to act in a secret, sly, hidden, or 
Stealthy manner. 


[VE CERT ONBh Gro 17).0 i 


15. RESISTANCE. The prosecution need not prove that the victim physically 
resisted the defendant. 


COMMENT 
Drawn from R.C. 2907.05(D). 


16. ADDITIONAL FINDING: 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.05(B). 


17. CONCLUSION. OJI-CR 425.01. 


18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


[OP AS EXWATEYSVIOEEN MH PREDATOR TOJFCR S07 7 


COMMENT 


Pursuant to R.C. 2971.01(L)(1), a sexually violent predator specification only 
applies to a violation of division (A)(4) or (B) of R.C. 2907.05. 
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CR 507.06 Sexual imposition R.C. 2907.06 (offenses committed on and after 
5/14/02) [Rev. 1-23-10] 


1. The defendant is charged with sexual imposition. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 
ee et) , and in (County) (other jurisdiction), Ohio, the 
defendant (had sexual contact with another who was not his/her spouse) (caused 
another, who was not his/her spouse, to have sexual contact with him/her) (caused two 
or more other persons to have sexual contact) and 








(Use appropriate alternative[s]) 


(A)(1) the defendant (knew that the sexual contact was offensive to [the other 
person] [one of the other persons]) (was reckless in regard to knowing whether or 
not the sexual contact was offensive to [the other person] [one of the other persons]); 


(or) 
(A)(2) the defendant knew that (the other persons) (one of the other persons) ability 


to (appraise the nature of) (control) the (defendants) (touching persons) conduct was 
(substantially impaired) (significantly weakened); 


(or) 
(A)(3) the defendant knew that (the other person) (one of the other persons) 
submitted because of being unaware of the sexual contact; 


(or) 
(A)(4) (the other person) (one of the other persons) was thirteen years of age or 
older but less than sixteen years of age, whether or not the defendant knew the age 
of such person, and the defendant was at least eighteen years of age and four or more 
years older than such other person; 


(or) 
(A)(5) The defendant was a mental health professional, (the other person) (one of 
the other persons) was a mental health (client) (patient) of the defendant, and the 
defendant induced the other person who was the (client) (patient) to submit by 
falsely representing to the other person who was the (client) (patient) that the sexual 
contact was necessary for mental health treatment purposes. 


2. SEXUAL CONTACT. Sexual contact means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
R.C. 2907.01(B). 
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DPOUSESKIG Q90T OTK): 
KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
REGwiebsslyY O}LCRAI7 17; RC. 2901.22(C). 
MENTAL HEALTH PROFESSIONAL. R.C. 340.02, 2305.51. 
ADDITIONAL FINDING(S): 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2907.06(C). 
8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 507.07 Importuning R.C. 2907.07 (offenses committed on and after 7/31/ 
03 but before 9/11/08) [Rev. 5-8-10] 


1. The defendant is charged with importuning. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 
pa ees weet PC lie eee CLOULLY, | Ofer niso LCi O7).4 LO» Lc 
defendant solicited 


De 








(Use appropriate alternative[s/) 


(A) a person under thirteen years of age to engage in sexual activity with the 
defendant, whether or not the defendant knew the age of such person; 


(or) 
(B) another, not the spouse of the defendant, to engage in sexual conduct with the 
defendant when the defendant was eighteen years of age or older and four or more 
years older than the other person and the other person was thirteen years of age or 


older but less than sixteen years of age, whether or not the defendant knew the age 
of the other person; 


(or) 


(C) another by means of a telecommunications device, when the solicitation either 
originated in this state or was received in this state, to engage in sexual activity with 
the defendant when the defendant was eighteen years of age or older and the other 
person was 


(Use appropriate alternative) 


(1) less than thirteen years of age and the defendant knew that the other person 
was less than thirteen years of age or was reckless in that regard 
(Text continued on page 307) 


(Rel. 18S2CRI-9/2018 Pub.4346) 


(Rel.18S2CRI-9/2018 Pub.4346) 

















> 


307 


he 


SEX OFFENSES CR 507.07 


(or) 


(2) a law enforcement officer posing as a person who was less than thirteen years 
of age and the defendant believed that the other person was less than thirteen 
years of age or was reckless in that regard; 


(or) 


(D) another by means of a telecommunications device, when the solicitation either 
originated in this state or was received in this state, to engage 1n sexual activity with 
the defendant when the defendant was eighteen years of age or older and the other 
person was 


(Use appropriate alternative) 


(1) thirteen years of age or older but less than sixteen years of age, the defendant 
knew that the other person was thirteen years of age or older but less than sixteen 
years of age or was reckless in that regard, and the defendant was four or more 
years older than the other person; 


(or) 


(2) a law enforcement officer posing as a person who was thirteen years of age 
or older but less than sixteen years of age, the defendant believed that the other 
person was thirteen years of age or older but less than sixteen years of age or was 
reckless in that regard, and the defendant was four or more years older than the 
age the law enforcement officer assumes in posing as the person who was thirteen 
years of age or older but less than sixteen years of age. 


SOLICITED. “Solicited” means to seek, to ask, to influence, to invite, to tempt, 


to lead on, or to bring pressure to bear. 


Sf 


COMMENT 
Drawn from State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 


or both. 


COMMENT 
Roe 07 Ue 


4. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
7/1/96) §§ 2(A), (B), or (C); R.C. 2907.01. 


2; 


SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
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of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
ReGH2907.00 


6. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


7. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


8. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


9. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


10. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
LIB SS ROUSE Gaz 0077 0 L 


12. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Ri Gre Oot: 


ISS REGNUES SIV OILGRM Ty: yak Ca ie 2 
[As TELECOMMUNIGATIONS DEVIGESR @e20 13.038 
15. LAW ENFORCEMENT OFFICER. R.C. 2901.01. 
16. CONCLUSION. OJI-CR 425.01. 
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17. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.07 Importuning R.C. 2907.07 (offenses committed on and after 9/11/ 
08) /Rev. 1-23-10] 


|. The defendant is charged with importuning. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 
_ 3 net 420) , and in (County) (other jurisdiction), Ohio, the 
defendant solicited 








(Use appropriate alternative[s/) 


(A) a person under thirteen years of age to engage in sexual activity with the 
defendant, whether or not the defendant knew the age of such person; 


(or) 


(B) another, not the spouse of the defendant, to engage in sexual conduct with the 
defendant when the defendant was eighteen years of age or older and four or more 
years older than the other person and the other person was thirteen years of age or 
older but less than sixteen years of age, whether or not the defendant knew the age 
of the other person; 


(or) 


(C) another by means of a telecommunications device, when the solicitation either 
originated in this state or was received in this state, to engage in sexual activity with 
the defendant when the defendant was eighteen years of age or older and the other 
person was 


(Use appropriate alternative) 


(1) less than thirteen years of age and the defendant knew that the other person 
was less than thirteen years of age or was reckless in that regard. 


(or) 


(2) a law enforcement officer posing as a person who was less than thirteen years 
of age and the defendant believed that the other person was less than thirteen 
years of age or was reckless in that regard. 


(or) 


(D) another by means of a telecommunications device, when the solicitation either 
originated in this state or was received in this state, to engage in sexual activity with 
the defendant when the defendant was eighteen years of age or older and the other 
person was 


(Use appropriate alternative) 


(1) thirteen years of age or older but less than sixteen years of age, the defendant 
knew that the other person was thirteen years of age or older but less than sixteen 
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years of age or was reckless in that regard, and the defendant was four or more 
years older than the other person. 


(or) 
(2) a law enforcement officer posing as a person who was thirteen years of age 
or older but less than sixteen years of age, the defendant believed that the other 
person was thirteen years of age or older but less than sixteen years of age or was 
reckless in that regard, and the defendant was four or more years older than the 
age the law enforcement officer assumes in posing as the person who was thirteen 
years of age or older but less than sixteen years of age. 


2. SOLICITED. Solicited means to seek, to ask, to influence, to invite, to tempt, to 
lead on, or to bring pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


3. SEXUAL ACTIVITY. Sexual activity means sexual conduct or sexual contact, or 
both. 


COMMENT 
Ones CO 


4. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
PT NIG) A) CB) Orc) ai Ge OOO CAN 


5. SEXUAL CONTACT. Sexual contact means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
eG [OU LC: 


6. VAGINAL INTERCOURSE. Vaginal intercourse means penetration of the penis 
into the vagina. 


7. ANAL INTERCOURSE. Anal intercourse means penetration of the penis into the 
anal opening of a man or woman. 


8. FELLATIO. Fellatio means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


(Rel.18S1CRI-5/2018  Pub.4346) 
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COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


9. CUNNILINGUS. Cunnilingus means a sexual act committed with the mouth and 
the female sex organ. 


10. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
Bye @UsSheR. ©, 2907.01(1): 


€ 12. PRIVILEGE. Privilege means an immunity, license, or right conferred by law or 
bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Re, 290T:0N 


13. RECKLESSLY OFI-CRe4 1 dake RiCS 2901 22(G). 
14. TELECOMMUNICATIONS DEVICE. R.C. 2913.01(Y). 
< (pee OWE NEORGEVIEN FT OPMICERT RG. 290T tm: 
16. ADDITIONAL FINDING(S): 
(A) PRIOR CONVICTION. OJI-CR 425.15. 
17. CONCLUSION. OJI-CR 425.01. 


18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.08 Voyeurism R.C. 2907.08 (offenses committed on and after 1/30/98 
but before 4/7/09) [Reyv. 1-23-10] 


COMMENT 
Sub. S.B. 82, effective 1/30/98, defined new acts of voyeurism set forth in R.C. 
2907.08(B), (C), and (D). Sub H.B. 504, effective 10/10/2000, defined a new act 
of voyeurism set forth in R.C. 2907.08(E). 


1. The defendant is charged with voyeurism. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 
, and in (County) (other jurisdiction), Ohio, the 





E| 





~ defendant, 
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(Use appropriate alternative[s/) 


(A) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to (spy) (eavesdrop) upon 
another; 


(or) 


(B) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to photograph another 
person in a state of nudity; 


(or) 


(C) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to photograph a minor in 
a state of nudity; 


(or) 


(D) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to photograph a minor in 
a State of nudity and 


(Use appropriate alternative[s/) 


(1) the defendant was (the minor’s [natural or adopted parent] [step parent] 
[guardian] [custodian]) (a person in loco parentis of the minor). €_ 


(or) 


(2) the minor was (in custody of law) (a patient in a hospital or other institution) 
and the defendant had supervisory or disciplinary authority over the minor. 


(or) 


(3) the defendant was a (teacher) (administrator) (coach) (person in authority) 
employed by or serving in a school in which the minor (was enrolled) (attended) 
and the defendant was not enrolled in and did not attend that school. 


(or) 


(4) the defendant was a (teacher) (administrator) (coach) (person in authority) 
employed by or serving in an institution of higher education where the minor 
(was enrolled) (attended). 





(or) 


(5) the defendant was a (caregiver) (administrator) (person in authority) em- 
ployed by or serving in a (child day-care center) (type [A] [B] family day-care 
home) where the minor (was enrolled) (attended). 


(or) 


(6) the defendant (was the [athletic or other type of coach] [instructor] of the 
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minor) (was the leader of a scouting troop where the minor was a member) 
(provided babysitting care for the minor) (was a person with temporary or 
occasional disciplinary control over the minor). 


(or) 


(E) secretly or surreptitiously (videotaped) (filmed) (photographed) (recorded) 
another person (under) (through) the clothing being worn by the other person for the 
purpose of viewing the (body of) (undergarments worn by) the other person. 


COMMENT 
R.C. 2907.08(E) became effective 10/10/00. 


Pee RPOSE OIF GR ATy-O1. Rh Cr290 F224). 
Ste oo AIRS es Wings Wests eal O00 ARS ON co bs ied 50% Gob bey 


COMMENT 


The court will have to modify its instructions to reflect the type of trespass as 
indicated by the facts of the case. 


4. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden or 
Stealthy manner. 


5. INVASION OF PRIVACY. “Invasion of privacy” means the unauthorized 
intrusion into or exploitation of the personal or private affairs or activities of another. 


©,  INVID BEE COMNEGIS: sib ays soi 0a 
7. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
RG 2907 ULM): 


8. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle (1993), 67 Ohio St. 3d 31. 
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Fee err) eek Cea Uy Clee 
10. INSTITUTION OF HIGHER EDUCATION. R.C. 2907.08(F)(1). 


COMMENT 


This definition refers to R.C. 3345.031. R.C. 3345.031 was repealed effective 
June 20, 1997. The definition of “institution of higher education” is now found at 
RC 3345 01 1a 


11. CHILD DAY-CARE CENTER. R.C. 2907.08(F)(2). 
12. TYPE A FAMILY DAY-CARE HOME. R.C. 2907.08(F)(2). 
13. TYPE B FAMILY DAY-CARE HOME. R.C. 2907.08(F)(2). 


14. BABYSITTING CARE. “Babysitting care” means care provided for a child 
while the parents, guardian, or legal custodian of the child are temporarily away. 


COMMENT 
RG OO USC iS 


15. CONCLUSION. OJI-CR 425.01. 


16. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.08 Voyeurism R.C. 2907.08 (offenses committed on and after 4/7/09) 
[Reyv. 1-23-10] 


1. The defendant is charged with voyeurism. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ________—s day’:soo«(f 
a) ,andin___ CCC (Cnty) (Other jurisdiction), Ohio, the 





defendant, 
(Use appropriate alternative[s]) 


(A) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to (spy) (eavesdrop) upon 
another; 


(or) 


(B) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to (videotape) (film) 
(photograph) (otherwise record) another person in a state of nudity; 


(or) 
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(C) for the purpose of sexually arousing or gratifying himself/herself (committed 
trespass) (surreptitiously invaded the privacy of another) to (videotape) (film) 
(photograph) (otherwise record) ([spy] [eavesdrop] upon) a minor in a state of 
nudity; 

(or) 
(D) [(secretly) (surreptitiously)] [(videotaped) (filmed) (photographed) (otherwise 
recorded)] another person (under) (through) the clothing being worn by that other 


person for the purpose of viewing the (body of) (the undergarments worn by) that 
other person. 


Peewee shhy. OLCK 41701 RC. 2901 224). 
sy TINIE STEANS Sy LONI OIR aE UA be ITE = OBO 


COMMENT 


The Court will have to modify its instructions to reflect the type of trespass as 
indicated by the facts of the case. 


4. SURREPTITIOUSLY. “Surreptitiously” means to act in a secret, sly, hidden, or 
stealthy manner. 


5. INVASION OF PRIVACY. “Invasion of privacy” means the unauthorized 
intrusion into or exploitation of the personal or private affairs or activities of another. 


Ga NO DOTEY Oleh 50/52 0° ln. 


7. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
| ngeh Ween 0b Ole 


8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 507.09 Public indecency R.C. 2907.09 (offenses committed before 9/26/05) 
[Reyv. 2-24-07] 


1. The defendant is charged with public indecency. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

ass eee eee ee dn County) (ier juriscicnon), 
Ohio, the defendant under circumstances in which his/her conduct was likely to be 
viewed by and affront others not members of his/her household, recklessly 
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(Use appropriate alternative[s/) 
(A)(1) (exposed his/her private parts) (engaged in masturbation). 
(or) 
(A)(2) engaged in sexual conduct. 
(or) 


(A)(3) engaged in conduct that to an ordinary observer would appear to be (sexual 
conduct) (masturbation). 


2. LIKELY TO BE VIEWED BY AND AFFRONT. “Likely to be viewed by and 
affront’ means that reasonable persons of common intelligence who are likely to view 
the conduct would likely be affronted if they saw the conduct. 


COMMENT 
State v. Roberts, 2d Dist. No. 19035, 2002-Ohio-2163. 


3. AFFRONT. “Affront” means to offend, to insult openly. 


4 RECKUESSEYLOJLCR 419717) RCP 901221.) 
5. PRIVATE PARTS. “Private parts” means genitals. 


COMMENT 


In State v. Jetter (1991), 74 Ohio App.3d 535, the court held that term “private 
parts” in the public indecency statute did not include a female breast. 


6. MASTURBATION. “Masturbation” means genital self-excitation usually by 
manipulation. 


7. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
THOSE RE ARO OT Oi 


8. VAGINAL INTERCOURSE. “Vaginal intercourse’ means penetration of the 
penis into the vagina. 


9. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a person. 


10. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


(Rel. 18S1CRI-5/2018 Pub.4346) 








317 SEX OFFENSES CR 507.09 


11. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


12. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
BCS U PU IEATC2). 


13. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 2907.09(B). 
14. CONCLUSION. OJI-CR 425.01. 
15. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


(Ome CONGIUSION® WITH LESSER INCLUDED: OFFENSE. OU-CR, 425,09. 
OJI-CR 425.11. 


CR 507.09 Public indecency R.C. 2907.09 (offenses committed on and after 
9/26/05) [Rev. 2-24-07] 


COMMENT 


Substitute Senate Bill 245, effective April 4, 2007, does not change the elements 
of this offense and is only concerned with the degree of the offense. 


1. The defendant is charged with public indecency. Before you can find the defendant 
cuilty, you must find beyond a reasonable doubt that on or about the 

day ofisvina” ars) tet) 208 Muos Sfandane 004 oa (County) Cotherjurisdiction), 
Ohio, the defendant, under circumstances in which his/her conduct was likely to be 
viewed by and affront (others who are in his/her physical proximity and who are not 
members of his/her household, recklessly) (another person who is a minor, who is not 
his/her spouse, and who resides in his/her household, knowingly) 


(Use appropriate alternative[s]) 


(A) exposed his/her private parts (with the purpose of personal sexual arousal or 
gratification) (to lure the minor into sexual activity). 


COMMENT 
The alternative elements of having the purpose of personal sexual arousal or 
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gratification or to lure a minor into sexual activity are applicable only in the case 
where the defendant is charged under R.C. 2907.09(B), when the other person is 
a minor. 


(or) 
(B) engaged in masturbation. 
(or) 
(C) engaged in sexual conduct. 
(or) ‘ 
(D) engaged in conduct that to an ordinary observer would appear to be (sexual 
conduct) (masturbation). 
2. LIKELY TO BE VIEWED BY AND AFFRONT. “Likely to be viewed by and 
affront” means that reasonable persons of common intelligence who are likely to view 
the conduct would likely be affronted if they saw the conduct. 
COMMENT 
State v. Roberts, 2d Dist. No. 19035, 2002-Ohio-2163. 
en 
3. AFFRONT. “Affront” means to offend; to insult openly. 
4. RECKLESSLY OJLGR i/o Riek Ge oUi2 2) 
5, ING WENGIEY VO TPG REA eT ek 2901 72 
6. PRIVATE PARTS. “Private parts” means genitals. 
COMMENT 
In State v. Jetter (1991), 74 Ohio App.3d 535, the court held that term “private 
parts” in the public indecency statute did not include a female breast. “< 


7. MASTURBATION. “Masturbation” means genital self-excitation, usually by 
manipulation. 


8. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
TAI96). REGP 290 Or 
9. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


10. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a person. 
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11. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


12. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


13. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
REC 2907012 


iPS EXWAL GCONTACTRR C2907 01 


15. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
RG <2001 Ol) 


16. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
|hod Oot al Ab 


ee) Ek 2290770) IP 
18. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 2907.09(C). 
19. CONCLUSION. OJI-CR 425.01. 
20. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 
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21. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.19 Commercial sexual exploitation of a minor R.C. 2907.19 (offenses 
committed on and after 6/20/14) [Rev. 10/3/15] 


1. The defendant is charged with commercial sexual exploitation of a minor. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
about the day of pee) , and in (County) 
(other jurisdiction), Ohio, the defendant knowingly (purchased) (specify how defen- 
dant otherwise obtained) advertising space for an advertisement for sexual activity for 
hire that includes a depiction of a minor. 





COMMENT 


Pursuant to R.C. 2907.19(A), the defendant must be a person defined in R.C. 
1.59 to include an individual, corporation, business trust, estate, trust, partnership, 
and association. 


2. KNOWINGLY. OJI-CR 417.11;tR 2029001220 6B ): 


3. ADVERTISEMENT FOR SEXUAL ACTIVITY FOR HIRE. “Advertisement for 
sexual activity for hire” or “advertisement” means any advertisement or offer in 
electronic or print media that includes an explicit or implicit offer for sexual activity 
for hire to occur in this state. 


COMMENT 
RiGee U7 oN EIN: 


4. SEXUAL ACITVITY OJLCR 417 39°31. 
5. SEXUAL CONDUGHIOJECRI 39532: 
6. SEXUAL CONTACT. OJI-CR 417.39 § 7. 


7. DEPICTION. “Depiction” means any photograph, film, videotape, visual mate- 
rial, or printed material. 


COMMENT 
R.C. 2907.19(A)(2). 


8. MINOR. “Minor” means a person under the age of eighteen. 
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COMMENT 
R.C. 2907.01. 


9. IGNORANCE OF AGE (ADDITIONAL). It is not a defense that the defendant 
did not know the age of the person depicted in the advertisement, that the defendant 
relied on an oral or written representation of the age of the person depicted, or that the 
defendant relied on the apparent age of the person depicted. 


COMMENT 
CRATE O TOY 


10. AFFIRMATIVE DEBENSE. 
(A) GENERAL. OJI-CR 417.27. 


(B) REASONABLE BONA FIDE ATTEMPT TO ASCERTAIN AGE OF PER- 
SON DEPICTED. R.C. 2907.19(D)(2). The defendant claims that prior to purchas- 
ing advertising space for the advertisement, the defendant made a reasonable (bona 
fide) (good faith) attempt to ascertain the true age of the person depicted in the 
advertisement by requiring the person depicted in the advertisement to produce a 
(driver’s license) (marriage license) (birth certificate) (describe other government- 
or school- issued document that identified the age of the person) and the defendant 
retained and produced a (copy) (other record) of the (driver’s license) (marriage 
license) (birth certificate) (describe other document) used to ascertain the age of the 
person depicted in the advertisement. 


Ii. CONCLUSION. OJI-CR 425.01. 
12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


13) CONCLUSION WITH LESSER INCLUDED OFFENSE’ OFI-CR*425.09, 
OJI-CR 425.11. 


CR 507.21 Compelling prostitution R.C. 2907.21 (offenses committed before 
7/1/96) 


COMMENT 
R.C. 2907.26 contains special rules of evidence which may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with compelling prostitution. Before you can find the 
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defendant guilty, you must find beyond a reasonable doubt that on or about the 
i pp gee ee daysof,- = 8 |) ee and See Os 
Ohio, the defendant knowingly 


(Use appropriate alternative[s]/) 
(A)(1) compelled another to engage in sexual activity for hire. 


(or) 


(A)(2) (Gnduced) (procured) (solicited) (requested) a minor to engage in sexual 
activity for hire, whether or not the defendant knew the age of the minor. 


(or) 


(A)(3) (paid) (agreed to pay) a minor, either directly or through the minor’s agent, 
so that the minor would engage in sexual activity, whether or not the defendant 
knew the age of the minor. 


(or) 


(A)(4) paid a minor, either directly or through a minor’s agent, for the minor having 
engaged in sexual activity, pursuant to a prior agreement, whether or not the 
defendant knew the age of the minor. 


2 RNG UNG LEYS OI CK Al fal les Cee 20U Le 1). 


3. COMPELLED. “Compelled” means caused by the use of force or the threat of 
force, duress, or coercion of any kind. 


4. INDUCED. “Induced” means lead by persuasion or conduct or prevailed upon. 
5. PROCURED. “Procured” means obtained, acquired, introduced, or brought about. 


6. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
R34 2907 O1( Gh 


7. SEXUAL CONDUCT. “Sexual conduct” means(vaginal intercourse between a 
male and female) ({anal intercourse] [fellatio] [cunnilingus] between persons regard- 
less of sex). (Penetration, however slight, is sufficient to complete [vaginal] [anal] 
intercourse). 


COMMENT 
Drawn from R.C. 2907.01(A). 


(Rel. 18S1CRI-S/2018 Pub.4346) 
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8. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


9. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


10. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


11. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


12. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
zone of another including without limitation the thigh, genitals, buttock, pubic region, 
or, if the person is a female, a breast, for the purpose of sexually arousing of gratifying 
either person. 


COMMENT 
RCT 907 0168). 


13. FOR HIRE. “For hire” means for pay or compensation. 


14. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
R.C 2907.01(M). 


15. ADDITIONAL FINDINGS: 
PRIOR CONVICTION. OJI-CR 425.15. 
PHYSICAL HARM. OJI-CR 425.21. 
16. CONCLUSION. OJI-CR 425.01. 
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17. CONCLUSION WITH LESSER* INCLUDED* OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.21 Compelling prostitution R.C. 2907.21 (offenses committed on and 
after 7/1/96 but before 9/11/08) [Rev. 12/6/08] 


COMMENT 


R.C. 2907.26 contains special rules of evidence that may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with compelling prostitution. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
AN Olatistee on Yo ge 2 eennede are ANG IT DOT TEM Fe OUTIL 


Ohio, the defendant knowingly 
(Use appropriate alternative[s]/) 
(A)(1) compelled another to engage in sexual activity for hire. 
(or) 


(A)(2) (induced) (procured) (solicited) (requested) a minor to engage in sexual 
activity for hire, whether or not the defendant knew the age of the minor. 


(or) 


(A)(3) (paid) (agreed to pay) a minor, either directly or through the minor’s agent, 
so that the minor would engage in sexual activity, whether or not the defendant 
knew the age of the minor. 


(or) 


(A)(4) paid a minor, either directly or through a minor’s agent, for the minor having 
engaged in sexual activity, pursuant to a prior agreement, whether or not the 
defendant knew the age of the minor. 


(or) 


(A)(5) allowed a minor to engage in sexual activity for hire while the defendant was 
the (parent) (guardian) (custodian) (person having custody or control) (person in 
loco parentis) of the minor. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


3. COMPELLED. “Compelled” means caused by the use of force or the threat of 
force, duress, or coercion of any kind. 


4. INDUCED. “Induced” means lead by persuasion or conduct or prevailed upon. 
5. PROCURED. “Procured” means obtained, acquired, introduced, or brought about. 
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6. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
Pee 2 UCC): 


7. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
7/1/96) § 2(A),(B), or (C); R.C. 2907.01(A). 


8. WAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


9. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


10. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


11. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


12. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
zone of another including without limitation the thigh, genitals, buttock, pubic region, 
or, if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
eG 07.0 Ie 


13. FOR HIRE. “For hire” means for pay or compensation. 


14. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
Bee 90 7 UIE 
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15. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle, 67 Ohio St.3d 31, 1993-Ohio-198. 


16. PRIVILEGE. “Privilege” means an immunity, license, or right confirmed by law 
or bestowed by express or implied grant or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
R.C4290120 1. 


17. ADDITIONAL FINDING: 
(A) SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.21(B). 


COMMENT 
This special finding applies only to R.C. 2907.21(A)(1) offenses. 


18. CONCLUSION. OJI-CR 425.01. 


19. CONCLUSION WWITH CESSERGINGCLUDED, OPEENSE ss Ol Ghez25.0o: 
OJI-CR 425.11. 


CR 507.21 Compelling prostitution R.C. 2907.21 (offenses committed on and 
after 9/11/08) [Rev. 12/6/08] 


COMMENT 


R.C. 2907.26 contains special rules of evidence that may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with compelling prostitution. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

dayuot wae I) and Ine se of free oiGountves(oher 
jurisdiction) Ohio, the defendant knowingly 





(Use appropriate alternative[s]) 
(A)(1) compelled another to engage in sexual activity for hire. 
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(or) 
(A)(2)(a) (induced) (procured) (solicited) (requested) (state how defendant 
otherwise facilitated) a minor to engage in sexual activity for hire, whether or not 
the defendant knew the age of the minor. 

(or) 


(A)(2)(b) (Gnduced) (procured) (solicited) (requested) (state how defendant 
otherwise facilitated) a person the defendant believed to be a minor to engage in 
sexual activity for hire, whether or not the person was a minor. 


(or) 


(A)(3)(a) (paid) (agreed to pay) a minor, (directly)(through the minor’s agent), so 
that the minor would engage in sexual activity, whether or not the person was a 
minor. 


(or) 


(A)(3)(b) (paid) (agreed to pay) a person the defendant believed to be a minor, 
(directly)(through the person’s agent), so that the person would engage in sexual 
activity, whether or not the person was a minor. 


(or) 


(A)(4)(a) paid a minor, (directly)(through the minor’s agent), for the minor 
having engaged in sexual activity, pursuant to a prior agreement, whether or not 
the defendant knew the age of the minor. 


(or) 


(A)(4)(b) paid a person the defendant believed to be a minor, (directly)(through 
the person’s agent), for the person having engaged in sexual activity pursuant to 
a prior agreement, whether or not the person was a minor. 


(or) 


(A)(5)(a) allowed a minor to engage in sexual activity for hire while the 
defendant was the (parent) (guardian) (custodian) (person having custody or 
control) (person in loco parentis) of the minor. 


(or) 


(A)(5)(b) allowed a person the defendant believed to be a minor to engage in 
sexual activity for hire while the defendant was the (parent) (guardian) (custodian) 
(person having custody or control) (person in loco parentis) of the person the 
defendant believed to be a minor, whether or not the person is a minor. 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
COMPELLED. “Compelled” means caused by the use of force or the threat of 


force, duress, or coercion of any kind. 


4. 


INDUCED. “Induced” means lead by persuasion or conduct or prevailed upon. 
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5S. PROCURED. “Procured” means obtained, acquired, introduced, or brought about. 


6. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
Ieee re): 


7. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
H/1/96 8 OCA) UB ror (0 JR Ce 200 TCA): 


8. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


9. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


10. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


11. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


12. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
zone of another including without limitation the thigh, genitals, buttock, pubic region, 
or, 1f the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
REG e700) Ue 


13. FOR HIRE. “For hire” means for pay or compensation. 
14. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
BG OU 7.01. 
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15. IN LOCO PARENTIS. “In loco parentis” means standing in the place of a parent 
and assuming parental duties or responsibilities. 


COMMENT 
State v. Noggle, 67 Ohio St.3d 31, 1993-Ohio-198. 


16. PRIVILEGE. “Privilege” means an immunity, license, or right confirmed by law 
or bestowed by express or implied grant or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Ree 2901,0 1 


17. ADDITIONAL FINDING: 
(Popo e e@tai GUNDING. OUPGR 425-25 4h.C4 290 22:1(B ): 


COMMENT 
This special finding applies only to R.C. 2907.21(A)(1) offenses. 


18. CONCLUSION. OJI-CR 425.01. 


19. CONCLUSION WITH LESSER INCLUDED, OFFENSE O3I-CR 425.09, 
OJI-CR 425.11. 


CR 507.22 Promoting prostitution R.C. 2907.22 (offenses committed on and 
after 7/1/96 but before 9/29/13) 


COMMENT 
R.C. 2907.26 contains special rules of evidence which may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with promoting prostitution. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day of , , and in County, Ohio, 
the defendant knowingly 
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(Use appropriate alternative[s/) 


(A)(1) (established) (maintained) (operated) (managed) (supervised) (controlled) 
(had an interest in) a brothel. 


(or) 
(A)(2) (supervised) (managed) (controlled) the activities of a prostitute in engaging 
in sexual activity for hire. 

(or) 
(A)(3) (transported another) (caused another to be transported) across the boundary 
of (this state) (a county in this state) in order to facilitate the other person’s engaging 
in sexual activity for hire. 

(or) 


(A)(4) for the purpose of (describe conduct in violation of division [A][1], [2], or 
[3] of this instruction), (induced) (procured) another to engage in sexual activity for 
hire. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. BROTHEL. “Brothel” means a house of prostitution. 


4. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
RG. 2907.01(C). 


5) SEXUAL CONDUCT OJF-CR'S0702A )\(2)-82( ADB) or (@) Cr 2907 Ure 
(Offenses committed on and after 7/1/96). 


6. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
Ri@a2907.01(G). 


7. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


8. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 
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9. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


10. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


11. FOR HIRE. “For hire” means for pay or compensation. 


12. PROSTITUTE. “Prostitute” means a male or female who promiscuously engages 
in sexual activity for hire, regardless of whether the hire is paid to the prostitute or 
another. 


COMMENT 
CA OP DY 


13. PROMISCUOUS. “Promiscuous” means indiscriminate or not confined to one 
sexual partner; random or careless or casual. 


14. INDUCED. “Induced” means lead by persuasion or conduct or prevailed upon. 


15. PROCURED. “Procured” means to have obtained, acquired, introduced, or 
brought about. 


16. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
R.C. 2901.01(A)(12). 


17. ADDITIONAL FINDING: 
SPECIAL FINDINGS. OJI-CR 425.25; R.C. 2907.22(B). 


18. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
R.C. 2907.01(M). 
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19. CONCLUSION. OJI-CR 425.01. 


20. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.22 Promoting prostitution R.C. 2907.22 (offenses committed on and 
after 9/29/13) [Rev. 5/3/14] 


COMMENT 


R.C. 2907.26 contains special rules of evidence that may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with promoting prostitution. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
Dd.  ENIWING AY ONL e 215 20 Wandyis. ss (COUNTY) Otlier 
jurisdiction), Ohio, the defendant knowingly 





(Use appropriate alternative[s]/) 


(A)(1) (established) (maintained) (operated) (managed) (supervised) (controlled) 
(had an interest in) a/an (brothel) (enterprise, a purpose of which was to facilitate 
engagement in sexual activity for hire); 
(or) 
(A)(2) (supervised) (managed) (controlled) the activities of a prostitute in engaging 
in sexual activity for hire; 
(or) 
(A)(3) (transported another) (caused another to be transported) in order to facilitate 
the other person’s engaging in sexual activity for hire; 
(or) 
(A)(4) Gnduced) (procured) another to engage in sexual activity for hire for the 
purpose of (describe conduct in violation or in facilitating a violation of division 
(AJIT 2 lords J oj issinsiucion). 
2. KNOW INGEY OJF-GR*4LT le Res leo) 
3. BROTHEL. “Brothel” means a house of prostitution. 
4. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
a Nese I 
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5. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) § 2(D); R.C. 2907.01. 


6. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
tots 2907 01. 


7. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


8. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


9. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


10. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


11. FOR HIRE. “For hire” means for pay or compensation. 


12. PROSTITUTE. “Prostitute” means a male or female who promiscuously engages 
in sexual activity for hire, regardless of whether the hire is paid to the prostitute or 
another. 


COMMENT 
Cee ou OE 


13. PROMISCUOUS. “Promiscuous” means indiscriminate or not confined to one 
sexual partner; random or careless or casual. 


14. INDUCED. “Induced” means to have led by persuasion or conduct, or to have 
prevailed upon. 


15. PROCURED. “Procured” means to have obtained, acquired, introduced, or 
brought about. 
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16. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
bestowed by express or implied grant, arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
RiGee vie 


17. ADDITIONAL FINDING: 
(A) (eS REGCTATRENDINGS 9 OJI-CRI425.25; R.G, 2907-2218), 


(B) MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
AG eee l HAM ke 


(C) HUMAN TRAFFICKING SPECIFICATION. OJI-CR 541.1422. 
18. CONCLUSION. OJI-CR 425.01. 


19> “CONCLUSION WITH. LESSER INCLUDED OFFENSE OJ CRBag a.) 
OJI-CR 425.11. 


CR 507.23 Procuring R.C. 2907.23 [Rev. 9-17-05] 


COMMENT 


R.C. 2907.26 contains special rules of evidence which may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with procuring. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt, that on or about the ___——s lay of 

LD, ,andin__CSC (County) (ther jurisdiction), Ohio, 
the defendant 


(Use appropriate alternative[s]) 


(A)(1) knowingly and for gain (enticed) (solicited) another to patronize a (prostitute) 
(brothel). 


(or) 


(A)(2) knowingly and for gain (procured a prostitute for another to patronize) 
({took] [directed] another at his/her request to a place for the purpose of patronizing 
a prostitute). 
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(or) 


(B) having (authority) (responsibility) over the use of premises, knowingly 
permitted such premises to be used for the purpose of engaging in sexual activity for 
hire. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. FOR GAIN. “For gain” means for benefit or reward, financial or otherwise. 


4. SOLICITED. “Solicited” means to seek, to ask, to influence, to invite, to tempt, 
to lead on, or to bring pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


5. PATRONIZE. “Patronize” means to go to as a customer. 


6. PROSTITUTE. “Prostitute” means a male or female who promiscuously engages 
in sexual activity for hire, regardless of whether the hire is paid to the prostitute or 
another. 


COMMENT 
eee Oe CCLyy 


7. PROMISCUOUS. “Promiscuous” means indiscriminate or not confined to one 
sexual partner; random or careless or casual. 


8. BROTHEL. “Brothel” means a house of prostitution. 


9. PROCURED. “Procured” means to have obtained, acquired, introduced, or 
brought about. 


10. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
RGe2o0 UMC): 


11. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) § 2(A), (B), or (C) (offenses 
committed on and after 7/1/96); R.C. 2907.01(A). 


12. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
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zone of another, including without limitation the thigh, genitals, buttock, pubic region, 
or, if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
R.C. 2907.01(B). 


13. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


14. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


15. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


16. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


17. FOR HIRE. “For hire” means for pay or compensation. 


18. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
hs ee OC ie 


Io eS CONCEUSION.OJLCR 425,013 


20. CONCLUSION WITH LESSER INGLUDED OFFENSE. OJI-GR 425.09; 
OJI-CR 425.11. 


CR 507.24 Soliciting R.C. 2907.24 (offenses committed before 6/20/14) /Rev. 
12/5/15] 


COMMENT 
R.C. 2907.26 contains special rules of evidence that may be the subject of 
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instructions in prostitution cases. 


1. The defendant is charged with soliciting. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ___—SSSs day of 

| 20 other Wihand wivhters Veare oi(Gounty )d(othenjurisdiction) sOlie, 
the defendant 


(Use appropriate alternative) 
(A) solicited another to engage in sexual activity for hire. 


(or) 
(B) with knowledge that he/she tested positive as a carrier of a virus that causes 
acquired immunodeficiency syndrome, solicited another to engage with the defen- 
dant in sexual activity for hire. 


2. SOLICITED. “Solicited” means to seek, to ask, to influence, to invite, to tempt, 
to lead on, or to bring pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


3. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
eee) 


4. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
7/1/96) §§ 2(A), (B), or (C); R.C. 2907.01(A). 


5. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubicregion, or, if 
the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
R.G42907201(B). 


6. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 
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7. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


8. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


9. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


10. FOR HIRE. “For hire” means for pay or compensation. 
11. KNOWLEDGE. 


COMMENT 


The Committee believes that actual knowledge of a positive HIV test must be 
proven. 


12. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Re Ga 0 FOIE 


37 CONGEWSIONS OJLGRI425:0 12 


14., CONCLUSION WITH LESSER. INCLUDED. .OFFENSEs-OJI-ER 5425.09, 
OJI-CR 425.11. 


CR 507.24 Soliciting R.C. 2907.24 (offenses committed on and after 6/20/14 
but before 10/12/16) [Rev. 11/5/16] 


COMMENT 


R.C. 2907.26 contains special rules of evidence that may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with soliciting. Before you can find the defendant guilty, 
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you must find beyond a reasonable doubt that on or about the ____——SSSs ay: of 
pe eee ee DOs oo... (County) Lothen jurisdiction); Ohio, 
the defendant 


(Use appropriate alternative) 


(A) solicited another who is eighteen years of age or older to engage in sexual 
activity for hire with such other person; 


COMMENT 
Drawn from R.C. 2907.24(A). 


(or) 


(B) solicited another to engage in sexual activity for hire with such other person 
when the other person was (sixteen) (seventeen) years of age and the offender knew 
that the other person was (sixteen) (seventeen) years of age or was reckless in that 
regard; 


COMMENT 
Drawn from R.C. 2907.24(A). 


(Or) 


(C) solicited another to engage in sexual activity for hire with such other person 
when 


(Use appropriate alternative) 


(1) the other person was less than sixteen years of age, regardless of whether the 
offender knew the age of the other person. 


(or) 


(2) the other person was a developmentally disabled person and the offender 
knew or had reasonable cause to believe that the other person was a develop- 
mentally disabled person. 


COMMENT 
Drawn from R.C. 2907.24(A). 


(or) 
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(D) with knowledge that he/she tested positive as a carrier of a virus that causes 
acquired immunodeficiency syndrome, solicited another to engage with him/her in 
sexual activity for hire. 


COMMENT 
Drawn from R.C. 2907.24(B). 


2, SOLICITED. “Solicited” means to’seek, to ask, to influence, to invite, to tempt, 
to lead on, or to bring pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


35 SEXUAL ACTIVIDYS O)1-CReigea area: G07 Or 
4. SEXUAL CONDUGE, OJL-CRe4i739°s23h..C. 2907.01; 
je DEXUAT CONTACT) OFF CRe4 race ah 20020 1s 


6. SEXUAL ACTIVITY FOR HIRE. “Sexual activity for hire” means an implicit or 
explicit agreement to provide sexual activity in exchange for anything of value paid to 
the person engaging in such sexual activity, to any person trafficking that person, or 
to any person associated with either such person. 





COMMENT 


R.C. 2907.24. This definition applies to “Soliciting of Prostitution.” The 
legislature has not defined the term “sexual activity for hire” for R.C. 2907.21 
(Compelling prostitution), R.C. 2907.22 (Promoting prostitution), R.C. 2907.23 
(Procuring), and R.C. 2907.25 (Prostitution; after positive HIV test). 


ip eINOWLEDGE? OJL-CRH Lyell Re @ 3200 122215): 
Gee REGKUEBSS2@J GRA lia RIC ee (3). 


9. DEVELOPMENTALLY DISABLED PERSON. “Developmentally disabled per- 
son” means a person whose ability to resist or consent to an act is substantially 
impaired because of a mental or physical condition or because of advanced age. 


COMMENT 
RG 2907 24 sR GC. 2905732. 
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10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.24 Soliciting R.C. 2907.24 (offenses committed on and after 10/12/16) 
[Reyv. 11/5/16] 


COMMENT 


R.C. 2907.26 contains special rules of evidence that may be the subject of 
instructions in prostitution cases. 


1. The defendant is charged with soliciting. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ___——Ss dy of 

, 20 ,andin___ SC (Coty) (ther jurisdiction), Ohio, 
the defendant 





(Use appropriate alternative) 


(A) solicited another who is eighteen years of age or older to engage in sexual 
activity for hire with such other person; 


COMMENT 
Drawn from R.C. 2907.24(A). 


(or) 
(B) solicited another to engage in sexual activity for hire with such other person 
when the other person was (sixteen) (seventeen) years of age and the offender knew 
that the other person was (sixteen) (seventeen) years of age or was reckless in that 
regard; 


COMMENT 
Drawn from R.C. 2907.24(A). 


(or) 
(C) solicited another to engage in sexual activity for hire with such other person 
when 


(Use appropriate alternative) 
(1) the other person was less than sixteen years of age, regardless of whether the 
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offender knew the age of the other person. 
(or) 
(2) the other person was a person with a developmental disability whom the 


defendant (knew) (had reasonable cause to believe) was a person with a 
developmental disability. 


COMMENT 
Drawn from R.C. 2907.24(A). 


(or) 


(D) with knowledge that he/she tested positive as a carrier of a virus that causes 
acquired immunodeficiency syndrome, solicited another to engage with him/her in 
sexual activity for hire. 


COMMENT 
Drawn from R.C. 2907.24(B). 


2 SOLICITED. « Solicited] means to seek, tolask, touniluence<t0 InwilcesLomenint. 
to lead on, or to bring pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


3..ne SEXUAL. ACTIVITY, OF1-CRi41 73958:15 R.G52907.0) 

4. SEXUAL CONDUCT. OJI-CR 417.39 § 2; R.C. 2907.01. 
5. SEXUAL CONTACT OJLER Alo ois aR Ee 2907.018 
6 


SEXUAL ACTIVITY FOR HIRE. “Sexual activity for hire’ means an implicit or 
explicit agreement to provide sexual activity in exchange for anything of value paid to 
the person engaging in such sexual activity, to any person trafficking that person, or 
to any person associated with either such person. 


COMMENT 


R.C. 2907.24. This definition applies to “Soliciting of Prostitution.” The 
legislature has not defined the term “sexual activity for hire” for R.C. 2907.21 
(Compelling prostitution), R.C. 2907.22 (Promoting prostitution), R.C. 2907.23 
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(Procuring), and R.C. 2907.25 (Prostitution; after positive HIV test). 


7. KNOWLEDGE. OJI-CR 417.11; R.C. 2901.22(B). 
Sete es COC heey hk Ce 20 Ie22(C 


9. A PERSON WITH A DEVELOPMENTAL DISABILITY. “A person with a 
developmental disability” means a person whose ability to resist or consent to an act 
is substantially impaired because of a mental or physical condition or because of 
advanced age. 


COMMENT 
RiG@y2907-245R.C; 2905.32, 


10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.241 Loitering to engage in solicitation R.C. 2907.241 (offenses 
committed on and after 7/1/96) [Rev. 9-17-05] 


1. The defendant is charged with loitering to engage in solicitation. Before you can 
find the defendant guilty, you must find beyond any reasonable doubt that on or about 
Cicer Ay eOlnn Woe ea oon, OU Qaidsinveserreys Fs (County) 
(other jurisdiction), Ohio, the defendant 





(Use appropriate alternative [A] or [B]) 


(A) with purpose to solicit another to engage in sexual activity for hire and while in 
or near a public place, 


(Use appropriate alternative[s/) 
(1) (beckoned) (stopped) (attempted to stop) another. 
(or) 
(2) (engaged) (attempted to engage) another in conversation. 
(or) 


(3) ([stopped] [attempted to stop] the operator of a vehicle) (approached a 
stationary vehicle). 


(or) 


(4) and while (an operator) (a passenger) in a vehicle (stopped) (attempted to 
stop) (beckoned to) (attempted to beckon to) (enticed) another to (approach) 
(enter) the vehicle. 
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(or) 
(5) interfered with the free passage of another. 


(B) with knowledge that he/she tested positive as a carrier of a virus that causes 
acquired immunodeficiency syndrome, (describe conduct in violation of division 
[A] of this instruction). 


vee bLRPOSELY. OILCR 4] 7014 R.G2901 227A). 
3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


COMMENT 


The Committee believes that actual knowledge of a positive HIV test must be 
proven. 


4. SOLICITED. “Solicited” means to seek, to ask, to influence, to invite, to tempt, 
to lead on, or to bring pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio-6391. 


5. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
RE Ga 200720 \( Gap 


6. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) § 2(A), (B), or (C) (offenses 
committed on and after 7/1/96); R.C. 2907.01(A). 


7. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
R.C. 2907.01(B). 
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8. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


9. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


10. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


11. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


12. FOR HIRE. “For hire” means for pay or compensation. 
Poy COL Ora 50 LU 
14 bePUBLIG PLAGE, RC, 2907.244(C)(2). 


15. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
ele CTU 


16. CONCLUSION. OJI-CR 425.01. 


Pee eONGU SIONS WITH EESSERS INCLUDED OFFENSE. OJI-CR 3425.09, 
OJI-CR 425.11. 


COMMENT 


The Committee believes that as a matter of law division (A) is a lesser included 
offense of division (B). 


CR 507.25 Prostitution R.C. 2907.25 


COMMENT 
R.C. 2907.26 contains special rules of evidence which may be the subject of 
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instructions in prostitution cases. 


1. The defendant is charged with prostitution. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 
Ste SS ,andin____—CSC—C (CC) (Other jurisdiction), 
Ohio, the defendant 


(Use appropriate alternative) 
(A) engaged in sexual activity for hire. 
(or) 


(B) with knowledge that he/she tested positive as a carrier of a virus that causes 
acquired immunodeficiency syndrome, engaged in sexual activity for hire. 


2. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
Re@ee 707-01 


3. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
THISOY SP 2a Aye (Boworn ©) eReGs 2°0 re OnGA 


4. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation, the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
RG. 20072015): 


5. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


6. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


7. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 
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COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


8. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


9. FOR HIRE. “For hire” means for pay or compensation. 
10. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


COMMENT 


The Committee believes that actual knowledge of a positive HIV test must be 
proven. 


11. PRIVILEGE. “Privilege” means an immunity, license, or nght conferred by law 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
R.C. 2901.01(A)(12). 


12. CONCLUSION. OJI-CR 425.01. 


ome NLU SIONS WITH EESSEReINGCEU DED OFFENSE, “OJ1-CR 425.09, 
@JI-GRe Ie 


COMMENT 


The Committee believes that as a matter of law division (A) is a lesser included 
offense of division (B). 


CR 507.31 Disseminating matter harmful to juveniles R.C. 2907.31 (offenses 
committed before 7/1/96) 


1. The defendant is charged with disseminating matter harmful to juveniles. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
Gnd Cee nOR CAV (Les eee ee een me and In ee 
(County) (other jurisdiction), Ohio, the defendant, with knowledge of its (character) 
(content), recklessly 
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(Use appropriate alternative[s]) 


(A)(1) (sold) (delivered) (furnished) (disseminated) (provided) (exhibited) (rented) 
(presented) to (insert name), a juvenile, any material or performance that was 
(obscene) (harmful to juveniles). 


(or) 


(A)(2) (offered) (agreed to sell) (delivered) (furnished) (disseminated) (provided) 
(exhibited) (rented) (presented) to (insert name), a juvenile, any material or 
performance that was (obscene) (harmful to juveniles). 


(or) 


(A)(3) allowed (insert name), a juvenile, to (review) (peruse) any material or view 
any live performance that was harmful to juveniles. 


Pome tN© WENGE 11 @ Ra lea Ge OU es 
Se h BC KEESSEY] O-GRA4 lively ah G00 le27( 


4. JUVENILE. “Juvenile” means an unmarried person under the age of eighteen. 


COMMENT 
ReGe290 COLE), 


5. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, 
sound, or touch. 


COMMENT 
Fe 2 0701) 


6. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
play, show, skit, dance, or other exhibition performed before an audience. 


COMMENT 
RG, 290701 (K): 


7. OBSCENE MATERIAL OR PERFORMANCE. 
(A) When considered as a whole, and judged with reference to ordinary adults or, 
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‘ if it is designed for sexual deviates or other specially susceptible group judged with 
reference to that group, any material or performance is “obscene” if any of the 
following apply: 

(1) its dominant appeal is to prurient interest. 


(or) 
(2) its dominant tendency is to arouse lust by displaying or depicting sexual 


activity, masturbation, sexual excitement, or nudity in a way that tends to 
represent human beings as mere objects of sexual appetite. 


(or) 


d (3) its dominant tendency is to arouse lust by displaying or depicting bestiality or 
extreme or bizarre violence, cruelty, or brutality. 


(or) 
(4) its dominant tendency is to appeal to scatological interest by displaying or 
depicting human bodily functions of elimination in a way that inspires disgust or 
revulsion in persons with ordinary sensibilities, without serving any genuine 
scientific, educational, sociological, moral, or artistic purpose. 


(or) 


(5) it contains a series of displays or descriptions of sexual activity, masturbation, 

; sexual excitement, nudity, bestiality, extreme or bizarre violence, cruelty, or 
brutality, or human bodily functions of elimination, the cumulative effect of 
which is a dominant tendency to appeal to prurient or scatological interest, when 
the appeal to such interest is primarily for its own sake or for commercial 
exploitation, rather than primarily for a genuine scientific, educational, sociologi- 
cal, moral, or artistic purpose. 


COMMENT 
Ree 07-01 Ey: 


8. TEST. In addition to the definition just provided, you will apply the following 
three-part test to decide whether the (material) (performance) is obscene: 


(A) Whether the average person, applying contemporary community standards 
would find that the (material) (performance), taken as a whole, appeals to prurient 
interest. 


(and) 


(B) Whether the (material) (performance) depicts or describes in a patently 
offensive way, sexual conduct. 


(and) 
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(C) Whether the (material) (performance) taken as a whole, lacks serious literary, 
artistic, political or social value. 


COMMENT 


State v. Burgun (1978), 56 Ohio St.2d 354, requires the giving of the pertinent 
statutory words and the three-part test from Miller v. California (1973), 413 U.S. 
15, 93 S.Ct. 2607, 37 L.Ed.2d 419. For a definition of “average person,” see 
Urbana ex rel. Newlin v. Downing (1989), 43 Ohio St.3d 109, 539 N.E.2d 140, 
paragraph one of the syllabus and at 112-13. 


9. HARMFUL TO JUVENILES. MATERIAL OR PERFORMANCE. 


(A) Any (material) (performance) is “harmful to juveniles” if it is offensive to 
prevailing standards in the adult community with respect to what is suitable for 
juveniles, and if any of the following apply: 


(1) it tends to appeal to the prurient interest of juveniles. 
(or) 


(2) it contains a display, description, or representation of sexual activity, 
masturbation, sexual excitement, or nudity. 


(or) 


(3) it contains a display, description, or representation of bestiality or extreme or 
bizarre violence, cruelty, or brutality. 


(or) 


(4) it contains a display, description, or representation of human bodily functions 
of elimination. 


(or) 
(5) it makes repeated use of foul language. 
(or) 


(6) it contains a display, description, or representation in lurid detail of the violent 
physical torture, dismemberment, destruction, or death of a human being. 


(or) 


(7) it contains a display, description, or representation of criminal activity which 
tends to glorify or glamorize such activity, and that, with respect to juveniles, has 
a dominant tendency to corrupt. 


COMMENT 
BG, 2907.01(E): 
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10. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
RE 2907F GNC): 


11. SEXUAL CONDUCT. “Sexual conduct” means (vaginal intercourse between a 
male and female) ({anal intercourse] [fellatio] [cunnilingus] between persons regard- 
less of sex). (Penetration, however slight, is sufficient to complete [vaginal] [anal] 
intercourse). 


COMMENT 
Drawn from R.C. 2907.01(A). 


12. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


13. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


14. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


15. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


16. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
zone of another, including without limitation the thigh, genitals, buttock, pubic region, 
or, if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
RiC22907.01(B): 
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17. SEXUAL EXCITEMENT. “Sexual excitement” means the condition of human 
male or female genitals when in a state of sexual stimulation or arousal. 


COMMENT 
ReGe2 007 (1G) 


18. NUDITY. “Nudity” means the showing, representation, or depiction of human 
male or female genitals, pubic area, or buttocks with less than a full, opaque covering, 
or of a female breast with less than a full, opaque covering of any portion thereof 
below the top of the nipple, or of covered male genitals in a discernibly turgid state, 
so as to constitute a lewd exhibition or involve a graphic focus on the genitals. 


COMMENT 


Drawn from R.C. 2907.01(H). The statutory definition of “nudity” in R.C. 
2907.01(H) is by itself constitutionally deficient. In Osborne v. Ohio (1990), 495 
US. 103; 110 SvGts16917 1698) 109 1 bd 2098" thesUnited Statessstpreinc,@ouae 
held that the limiting phrase “so as to constitute a lewd exhibition or involve a 


graphic focus on the genitals” is constitutionally necessary. See State v. Young 
GhOSS)e3 7) Ohi0osS 3002492 525EN E2363: 


19. ABPPIRMATIVE DEFENSE, 
(A) GENERAL. OJI-CR 417.27. 
(Bye HARMERT BUENO OBSCENE 


The following are affirmative defenses to a charge under this section, involving 
(material) (a performance) which is harmful to juveniles but not obscene: 


(Use appropriate alternative) 
(1) The defendant is the parent, guardian, or spouse of the juvenile involved. 
(or) 


(2) The juvenile involved, at the time the (material) (performance) was presented 
to him/her was accompanied by his/her parent or guardian who, with knowledge 
of its character, consented to the (material) (performance) being furnished or 
presented to the juvenile. 


(or) 


(3) The juvenile exhibited to the defendant or his/her agent or employee a draft 
card, driver’s license, birth certificate, marriage license, or other official or 
apparently official document purporting to show that the juvenile was eighteen 
years of age or over or married, and the person to whom that document was 
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4 exhibited did not otherwise have reasonable cause to believe that such juvenile 
was under the age of eighteen and unmarried. 


COMMENT 
Drawn from R.C. 2907.31(B). 


The Committee believes that except as provided in R.C. 2907.31(B)(3) mistake 
of age is not a defense. 


: (C) OBSCENE OR HARMFUL. It is an affirmative defense to this charge that the 
(material) (performance) was furnished or presented for a bona fide medical, 
scientific, educational, governmental, judicial, or other proper purpose, by a 
physician, psychologist, sociologist, scientist, teacher, librarian, clergyman, pros- 

ecutor, judge, or other proper person. 


COMMENT 
Drawn from R.C. 2907.31(C). 


; 20. ADDITIONAL FINDINGS: 
PRIOR CONVICTION. OJI-CR 425.15. 
PHYSICAL HARM. OJI-CR 425.21. 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2907.31(D). 
21. CONCLUSION. OJI-CR 425.01. 
22. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


2a sCONGLUSION, WITH EESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.31 Disseminating matter harmful to juveniles R.C. 2907.31 (offenses 
; committed on and after 1/1/04) [Rev. 9-17-05] 


1. The defendant is charged with disseminating matter harmful to juveniles. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
ADO GEC ee aes Seem CAVE L yereem cere oe Pee) eo etna haat 

(County) (other jurisdiction), Ohio, the defendant, with knowledge of its (character) 
(content), recklessly 





(Use appropriate alternative[s/) 


(A)(1) directly (sold) (delivered) (furnished) (disseminated) (provided) (exhibited) 
(rented) (presented) to a (juvenile) (group of juveniles) (law enforcement officer 
, posing as a juvenile) (group of law enforcement officers posing as juveniles) any 
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ie) 


OY 


material or performance that was (obscene) (harmful to juveniles). 

(or) 
(A)(2) directly (offered) (agreed) to (sell) (deliver) (furnish) (disseminate) (provide) 
(exhibit) (rent) (present) to a Guvenile) (group of juveniles) (law enforcement officer 


posing as a juvenile) (group of law enforcement officers posing as juveniles) any 
material or performance that was (obscene) (harmful to juveniles). 


(or) 


(A)(3) while in the physical proximity of the (juvenile) (law enforcement officer 
posing as a juvenile), allowed any (juvenile) (law enforcement officer posing as a 
juvenile) to ({review] [peruse] any material) (view any live performance) that was 
harmful to juveniles. 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
REGKEESSEYS OJ GRA a-ak: Gale 2 © 
DIREGUIEY: 


COMMENT 
When it is alleged that the sale, delivery, furnishing, dissemination, provision, 
exhibition, rental, presentation or offer thereof was made by means of an electronic 
method of remotely transmitting information, use alternative (B). See R.C. 
2907.31(D). In all other cases, use alternative (A). 


(Use appropriate alternative) 
(A) “Directly” means without anyone or anything intervening. 


(or) 


(B) A person directly (sells) (delivers) (furnishes) (disseminates) (provides) 
(exhibits) (rents) (presents) ({offers] [agrees] to [sell] [deliver] [furnish] [dissemi- 
nate] [provide] [exhibit] [rent] [present]) material or a performance to a (juvenile) 
group of juveniles) (law enforcement officer posing as a juvenile) (group of law 
enforcement officers posing as juveniles) by means of an electronic method of 
remotely transmitting information if the person knows or has reason to believe that 
(the person receiving the information is a juvenile) (the group of persons receiving 
the information are juveniles). 


A person remotely transmitting information by means of a method of mass 
distribution does not act directly if 


(Use appropriate alternative[s/) 


(1) the person has inadequate information to know or have reason to believe that 
a particular recipient of the information or offer is a juvenile. 
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(or) 


(2) the method of mass distribution does not provide the person the ability to 
prevent a particular recipient from receiving the information. 


5. JUVENILE. “Juvenile” means an unmarried person under the age of eighteen. 


COMMENT 
ReGee 90 Fe O1CLy 


6. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, 
sound, or touch and includes an image or text appearing on a computer monitor, 
television screen, liquid crystal display, or similar display device or an image or text 
recorded on a computer hard disk, computer floppy disk, compact disk, magnetic tape 
or similar data storage device. 


COMMENT 
Ree Ure ie: 


7. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
play, show, skit, dance, or other exhibition performed before an audience. 


COMMENT 
Ree O20 1S): 


8. OBSCENE MATERIAL OR PERFORMANCE. When considered as a whole, and 
judged with reference to ordinary adults or, if it is designed for sexual deviates or other 
specially susceptible group judged with reference to that group, any material or 
performance is “obscene” if any of the following apply: 


(A) its dominant appeal is to prurient interest. 
(or) 


(B) its dominant tendency is to arouse lust by displaying or depicting sexual activity, 
masturbation, sexual excitement, or nudity in a way that tends to represent human 
beings as mere objects of sexual appetite. 


(or) 
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(C) its dominant tendency is to arouse lust by displaying or depicting bestiality or 
extreme or bizarre violence, cruelty, or brutality. 


(or) 


(D) its dominant tendency is to appeal to scatological interest by displaying or 
depicting human bodily functions of elimination in a way that inspires disgust or 
revulsion in persons with ordinary sensibilities, without serving any genuine 
scientific, educational, sociological, moral, or artistic purpose. 


(or) 


(E) it contains a series of displays or descriptions of sexual activity, masturbation, 
sexual excitement, nudity, bestiality, extreme or bizarre violence, cruelty, or 
brutality, or human bodily functions of elimination, the cumulative effect of which 
is a dominant tendency to appeal to prurient or scatological interest, when the appeal 
to such interest is primarily for its own sake or for commercial exploitation, rather 
than primarily for a genuine scientific, educational, sociological, moral, or artistic 


purpose. 


COMMENT 
ee 207-01): 


9. TEST. In addition to the definition just provided, you must also consider a 
three-part test to decide whether the (material) (performance) is obscene. To find the 
(material) (performance) obscene, you must find that all of the following apply: 


(A) the average person, applying contemporary community standards, would find 
that the (material) (performance), taken as a whole, appeals to prurient interest; and 


(B) the (material) (performance) depicts or describes in a patently offensive way, 
sexual conduct; and 


(C) the (material) (performance), taken as a whole, lacks serious literary, artistic, 
political or social value. 


COMMENT 


State v. Burgun (1978), 56 Ohio St.2d 354, requires the giving of the pertinent 
statutory words and the three-part test from Miller v. California (1973), 413 U.S. 
15. For a definition of “average person,’ see Urbana ex rel. Newlin v. Downing 
(1989), 43 Ohio St.3d 109, paragraph one of the syllabus and at 112-13. 


10. HARMFUL TO JUVENILES. “Harmful to juveniles” means that quality of any 
(material) (performance) describing or representing nudity, sexual conduct, sexual 
excitement, or sado-masochistic abuse in any form to which all of the following apply: 


(Rel.18S1CRI-S/2018 Pub.4346) 


Rw) SEX OFFENSES CR 507.31 


(A) the (material) (performance), when considered as a whole, appeals to the 
prurient interest in sex of juveniles; and 


(B) the (material) (performance) is patently offensive to prevailing standards in the 
adult community as a whole with respect to what is suitable for juveniles; and 


(C) the (material) (performance), when considered as a whole, lacks serious literary, 
artistic, political, and scientific value for juveniles. 


COMMENT 
ReGe OU L t): 


11. PRURIENT. “Prurient” means a shameful or morbid interest in nudity, sex, or 
excretion. 


COMMENT 
Drawn from Brockett v. Spokane Arcades, Inc. (1985), 472 U.S. 491. 


12. SCATOLOGICAL. “Scatological” means an obsession with excrement. 


13. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
REGr200 70 1(@). 


14. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
7/1/96) § 2 (A), (B), or (C); R.C. 2907.01(A). 


15. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


16. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


17. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 
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18. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


19. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
zone of another, including without limitation the thigh, genitals, buttock, pubic region, 
or, if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
Ri@ere0ve01(B): 


20. SEXUAL EXCITEMENT. “Sexual excitement” means the condition of human 
male or female genitals when in a state of sexual stimulation or arousal. 


COMMENT 
Ri@ 290 7-01(G). 


21. NUDITY. “Nudity” means the showing, representation, or depiction of human 
male or female genitals, pubic area, or buttocks with less than a full, opaque covering, 
or of a female breast with less than a full, opaque covering of any portion thereof 
below the top of the nipple, or of covered male genitals in a discernibly turgid state, 
so as to constitute a lewd exhibition or involve a graphic focus on the genitals. 


COMMENT 


Drawn from R.C. 2907.01(H). The statutory definition of “nudity” in R.C. 
2907.01(H) is by itself constitutionally deficient. In Osborne v. Ohio (1990), 495 
U.S. 103, the United States Supreme Court held that the limiting phrase “so as to 
constitute a lewd exhibition or involve a graphic focus on the genitals” is 
constitutionally necessary. See State v. Young (1988), 37 Ohio St.3d 249. 


22. SADO-MASOCHISTIC ABUSE. “Sado-masochistic abuse” means flagellation 
or torture by or upon a person or the condition of being fettered, bound, or otherwise 
physically restrained. 


COMMENT 
OVATE MEAT I AE 
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23. AFFIRMATIVE DEFENSE. 
(A) GENERAL. OJI-CR 417.27. 
(B) HARMFUL BUT NOT OBSCENE. 


The following are affirmative defenses to a charge under this section, involving 
(material) (a performance) which is harmful to juveniles but not obscene: 


(Use appropriate alternative[s]) 


(1) the defendant is the parent, guardian, or spouse of the juvenile involved. 


a (or) 


(2) the juvenile involved, at the time the (material) (performance) was presented 
to him/her, was accompanied by his/her parent or guardian who, with knowledge 
of its character, consented to the (material) (performance) being furnished or 
presented to the juvenile. 


(or) 
(3) the juvenile exhibited to the defendant or his/her agent or employee a draft 
card, driver’s license, birth record, marriage license, or other official or apparently 
official document purporting to show that the juvenile was eighteen years of age 
or over or married, and the person to whom that document was exhibited did not 
2 otherwise have reasonable cause to believe that such juvenile was under the age 
of eighteen and unmarried. 


COMMENT 
Drawn from R.C. 2907.31(B). 


Except as provided in R.C. 2907.31(B)(3), mistake of age is not a defense. R.C. 
2907.31(C)(2). 


2 (C) OBSCENE OR HARMFUL. 


It is an affirmative defense to this charge that the (material) (performance) was 
furnished or presented for a bona fide medical, scientific, educational, governmen- 
tal, judicial, or other proper purpose by a physician, psychologist, sociologist, 
scientist, teacher, librarian, clergyman, prosecutor, judge, or other proper person. 


COMMENT 
Drawn from R.C. 2907.31(C). 


24. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
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or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
Te CeO 


25. ADDITIONAL FINDINGS: 
SPECTATA FINDINGS # OF1-GR*40 5-25 Cr290 aD): 
26. CONCLUSION. OJI-CR 425.01. 
27. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


25. , CONCLUSION * WITH LESSER* INGEUDED? OEPENSE SOUIEC Re 475109% 
OJI-CR 425.11. 


CR 507.311 Displaying matter harmful to juveniles R.C. 2907.311 


1. The defendant is charged with displaying matter harmful to juveniles. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or about 
tT Ys FO 8) ee cau te eee UaYS). nin 

(County) (other jurisdiction), Ohio, the defendant, who had (custody) (control) 
(supervision) of a commercial establishment and who had knowledge of the (character) 
(content) of the material involved, displayed at the establishment material that was 
harmful to juveniles and that was open to view by juveniles as a part of the invited 
general public. 


2. KNOWLEDGE, OJI-CR 41711; RER@woory2( By. 


3. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, 
sound, or touch. 


COMMENT 
BG O07 OL): 


4, =HARMPULTO JUVENICES* OFFER SUS 5989 FRAG 2907-0 a 


COMMENT 


In a prosecution for an R.C. 2907.311 violation the statutory definition of R.C. 
2907.01(E) should be modified so as to delete any reference to “performance.” 
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5. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
R.C. 2907.01(C). 


6. SEXUAL CONDUCT. OJI-CR 507.02(A)(2) (offenses committed on and after 
T/1/9G6) $*2-( A), (Bye -or (OPRIC. 2I0T OTA! 


7. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous zone 
of another, including without limitation the thigh, genitals, buttock, pubic region, or, 
if the person is a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
RG 29070011 Be 


8. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


9. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


10. FELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


11. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


12. NOT OPEN TO VIEW. Material is not open to the view of juveniles if it was 
displayed by placing the material behind “blinder racks” or similar devices that cover 
at least the lower two-thirds of the material, or if the material was wrapped or placed 
behind the counter, or if the material was otherwise covered or located so that the 
portion harmful to juveniles was not open to the view of juveniles. 
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COMMENT 
Drawn from R.C. 2907.311(C). 


13. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law 
or bestowed by express or implied grant, or arising out of office, or relationship, or 
growing out of necessity. 


COMMENT 
RG 290 FOTCA} 2): 


14. CONCLUSION. OJI-CR 425.01. 
CR 507.32 Pandering obscenity R.C. 2907.32 


1. The defendant is charged with pandering obscenity. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
Cay Gliget eh NE" an 1 el ee COTITbG) 


(other jurisdiction), Ohio, the defendant, with ocr of the character of the 
(material) (performance) involved, 


(Use appropriate alternative[s]/) 


(A)(1) (created) (reproduced) (published) any obscene material, when the defendant 
(knew that said material [was to be used for commercial exploitation] [would be 
publicly disseminated or displayed]) (was reckless in regard to whether or not such 
material [was to be used for commercial exploitation] [would be publicly dissemi- 
nated or displayed]). 


(or) 


(A)(2) (promoted) (advertised for sale, delivery or dissemination) (sold) (delivered) 
(publicly disseminated) (publicly displayed) (exhibited) (presented) (rented) (provided) 
or (offered or agreed to [sell] [deliver] [publicly disseminate] [publicly display] 
[exhibit] [present] [rent] [provide]) any obscene material. 


(or) 


(A)(3) (created) (directed) (produced) an obscene performance, when the defendant 
(knew that it [was to be used for commercial exploitation] [would be publicly 
presented]) (was reckless in regard to whether or not it [was to be used for 
commercial exploitation] [would be publicly presented]). 


(or) 


(A)(4) (advertised or promoted an obscene performance for presentation) ([pre- 
sented] [participated in presenting] an obscene performance), when the performance 
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r was presented publicly, or when admission was charged. 


(Or) 


(A)(5) (bought) (procured) (possessed) (controlled) any obscene material with 
purpose to ({exhibit] [advertise for sale or dissemination] [sell] [publicly dissemi- 
nate or display] any obscene material) ([advertise an obscene performance for 
presentation] [present or participate in presenting an obscene performance] when 
such performance was presented publicly, or when admission was charged). 


COMMENT 


a R.C. 2907.35(A)(1) and (2) state a presumption of knowledge of the character 
of a material or performance under certain conditions. If the evidence warrants it, 
an instruction must be given. See OJI-CR 417.31 and OJI-CR 417.33. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


COMMENT 


Knowledge of the character or nature of obscene material is a constitutionally 
adequate indicium of scienter to sustain a conviction under R.C. 2907.32(A)(4); 
a State v. Burgun (1978), 56 Ohio St.2d 354, 10 0.0. 3d 485, 384 N.E.2d 255. 


See kes UMPIION SKNOWUCEDGEVOES CHARACTER OF MATERIAL OR 
PERFORMANCE. OJI-CR 417.31 and OJI-CR 417.33; R.C. 2907.35(A)(1) and (2). 


Ae RE CKRERSS iY OJCR 417017: RC. 290122(C). 


5. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, sound 
or touch. 


COMMENT 
RGpobe 010)! 


6. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
play, show, skit, dance or other exhibition performed before an audience. 


COMMENT 
> R.C. 2907.01(K). 
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7> JOBSCENEs OJLCR SO i soe othe, 2007 ie): 
Oe PURPOSE LA Gurkha Ly Ul eR 200K 2 oA), 


9. SEXUAL ACTIVITY. “Sexual activity” means sexual conduct or sexual contact, 
or both. 


COMMENT 
RG 290701ne 


10. “SEXUAL ‘CONDUGE. .OJL-CRS507 07 A)Q)58 2040) (Bote @ me olenses 
committed on and after 7/1/96); R.C. 2907.01(A). 


11. VAGINAL INTERCOURSE. “Vaginal intercourse” means penetration of the 
penis into the vagina. 


12. ANAL INTERCOURSE. “Anal intercourse” means penetration of the penis into 
the anal opening of a man or woman. 


13. KELLATIO. “Fellatio” means the practice of obtaining sexual satisfaction by oral 
stimulation of the penis. 


COMMENT 
In re M.D., 38 Ohio St.3d 149 (1988). 


14. CUNNILINGUS. “Cunnilingus” means a sexual act committed with the mouth 
and the female sex organ. 


15. SEXUAL CONTACT. “Sexual contact” means any touching of an erogenous 
zone of another, including without limitation the thigh, genitals, buttock, pubic region, 
or, if the person 1s a female, a breast, for the purpose of sexually arousing or gratifying 
either person. 


COMMENT 
RC 2290 720 1B). 


16. SEXUAL EXCITEMENT. “Sexual excitement” means the condition of human 
male or female genitals when in a state of sexual stimulation or arousal. 
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COMMENT 
RE@A2 907.01 (G): 


17. NUDITY. “Nudity” means the showing, representation, or depiction of human 
male or female genitals, pubic area, or buttocks with less than a full, opaque covering, 
or of a female breast with less than a full, opaque covering of any portion thereof below 
the top of the nipple, or of covered male genitals in a discernibly turgid state, so as to 
constitute a lewd exhibition or involve a graphic focus on the genitals. 


COMMENT 


Drawn from R.C. 2907.01(H). The statutory definition of “nudity” in R.C. 
2907.01(H) is by itself constitutionally deficient. In Osborne v. Ohio (1990), 495 
U.S. 103, 110 S.Ct. 1691, 1698, 109 L.Ed.2d 98, the United States Supreme Court 
held that the limiting phrase “so as to constitute a lewd exhibition or involve a 
graphic focus on the genitals” is constitutionally necessary. See State v. Young 
(65 ye 7 Obio St 3d'249" 5 25IN EB 2di1363. 


18. PRIVILEGE. “Privilege” means an immunity, license, or right confirmed by law 
or bestowed by expressed or implied grant or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
ReG 290 GLA) 12). 


19. AFFIRMATIVE DEFENSE. 
(A) GENERAL. OJI-CR 417.27. 


(B) BONA FIDE PURPOSE. The defendant claims that at the time of the alleged 
offense the (material) (performance) involved was disseminated or presented for a 
bona fide (medical) (scientific) (educational) (religious) (governmental) (judicial) 
(proper) purpose, by or to a (physician) (psychologist) (sociologist) (scientist) 
(teacher) (person pursuing bona fide studies or research) (librarian) (clergyman) 
(prosecutor) (judge) (person having a proper interest in the [material] [performance]). 


COMMENT 
Drawn from R.C. 2907.32(B). 


(C) PROPER PURPOSE OR INTEREST DEFINED. “Proper purpose or interest” 
means a “legitimate” or “innocent” purpose or interest. 
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COMMENT 
Drawn from State v. Young (1988), 37 Ohio St.3d 249, 525 N.E.2d 1363. 


20. ADDITIONAL FINDING: 
PRIOR CONVICHION: ClO Rezo lo sie eo) a 
21. CONCLUSION. OJI-CR 425.01. 
22. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


23. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR XY 
425.11. 


CR 507.321 Pandering obscenity involving a minor or impaired person R.C. 
2907.321 (offenses committed on and after 3/22/19) [Rev. 12/7/19] 


COMMENT 


The Committee believes that R.C. 2907.321 imposes strict criminal liability, 
State v. Maxwell, 95 Ohio St.3d 254, 2002-Ohio-2121; R.C. 2901.21(B), with the 
following exceptions: (1) knowledge of the character of the material or performance 
involved; and (2) whether the material included an impaired person. R.C. 2907.321. 


1. The defendant is charged with pandering obscenity involving a (minor) (impaired 
person). Before you can find the defendant guilty, you must find beyond a reasonable 
doubt that on or about the day: Olean t= Pe () , and in 

(County) (other jurisdiction), Ohio, the defendant, with knowledge of the character of 
the (material) (performance) 








(Use appropriate alternative[s/) 


(A)(1) (created) (reproduced) (published) any obscene material that had a/an (minor) 
(impaired person) as one of its (participants) (portrayed observers); 


(or) = 


(A)(2) (promoted) (advertised for sale or dissemination) (sold) (delivered) (disseminated) 
(displayed) (exhibited) (presented) (rented) (provided) or (offered or agreed to [sell] 
[deliver] [disseminate] [display] [exhibit] [present] [rent] [provide]) any obscene 
material that had a/an (minor) (impaired person) as one of its (participants) 
(portrayed observers); 


(or) 


(A)(3) (created) (directed) (produced) an obscene performance that had a/an (minor) 
(impaired person) as one of its participants; 


(or) | 2 
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: (A)(4) (advertised or promoted for presentation) (presented) (participated in presenting) 
an obscene performance that had a/an (minor) (impaired person) as one of its 
participants; 

(or) 
(A)(5) (bought) (procured) (possessed) (controlled) any obscene material that had 
a/an (minor) (impaired person) as one of its participants; 


(or) 
(A)(6) (brought) (caused to be brought) into this state any obscene material that had 
a/an (minor) (impaired person) as one of its (participants) (portrayed observers). 


a 2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


COMMENT 


The instruction on “knowingly” is limited to the defendant’s knowledge of the 
character of the material or performance and whether the material included an 
impaired person. R.C. 2907.321. 


Bevin ERIAL RC 2907 01 
4. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
3 play, show, skit, dance, or other exhibition performed before an audience. 
COMMENT 
Rr@ieo07-01n 


OBSCENE. OJI-CR 417.39. 

SEXUAL ACTIVITY. OJI-CR 417.39. 
SEXUAL CONDUCT. OJI-CR 417.39. 
SEXUAL CONTACT. OJI-CR 417.39. 


. DISSEMINATE. “Disseminate” means to circulate, disperse, distribute, to make 
public, or to give out. 


0 DO NID 


10. MINOR. “Minor” means a person under the age of eighteen. You may, but are not 
required to, infer that a person is a minor if the material or performance, through its 
title, text, visual representation, or otherwise represents or depicts the person as a 
minor. 

COMMENT 


Drawn from R.C. 2907.01 and R.C. 2907.321(B)(3). 


Mistake of age 1s not a defense to a charge under this section. R.C. 2907.321(B)(2). 


(Rel.20S2-—10/2020 Pub.4346) 


CR 507.321 OHIO JURY INSTRUCTIONS—CRIMINAL 366 


11. IMPAIRED PERSON. “Impaired person” means a person whose ability to resist 
or consent is substantially impaired because of (a [mental] [physical] condition) 
(advanced age) and the defendant knew or had reasonable cause to believe that the other 
person’s ability to resist or consent was substantially impaired because of (a [mental] 
[physical] condition) (advanced age). You may, but are not required to, infer that a 
person is an impaired person if the material or performance, through its title, text, visual 
representation, or otherwise represents or depicts the person as an impaired person. 


COMMENT 
Drawn from R.C. 2907.321(D) and R.C. 2907.321(B)(3). 


12. REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
[See GEIR A UV EEO RENSE. 
(A) GENERAL. OJI-CR 417.27. 


(B) BONA FIDE PURPOSE. The defendant claims that at the time of the alleged 
offense the (material) (performance) was (sold) (disseminated) (displayed) (possessed) 
(controlled) ([brought] [caused to be brought] into this state) (presented) for a bona 
fide (medical) (scientific) (educational) (religious) (governmental) (judicial) (de- 
scribe other proper purpose), by or to a (physician) (psychologist) (sociologist) 
(scientist) (teacher) (person pursuing bona fide studies or research) (librarian) 
(member of the clergy) (prosecutor) (judge) (person having a proper interest in the 
[material] [performance]). 


COMMENT 


Drawn from R.C. 2907.321(B)(1). 


R.C. 2907.321(B)(1) creates an exception to the prohibition of R.C. 2907.321(A). 
The Committee believes this is an affirmative defense under R.C. 2901.05(D) or in 
the nature of an affirmative defense and must be treated as such. See State v. Little, 
8th Dist. Cuyahoga No. 57033 (Mar. 14, 1991); State v. Hassell, 1st Dist. Hamilton 
No. C-920530 (May 5, 1993). 


In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court held 
that “R.C. 2925.03(B) (1) excludes licensed health professionals from being subject 
to drug-trafficking charges, and the burden of proving the inapplicability of this 
exclusion rests upon the State. Therefore, to convict a licensed health professional 
of trafficking in drugs under R.C. 2925.03(A), the State bears the burden of proving 
beyond a reasonable doubt the inapplicability of the licensed-health-professional 
exception in R.C. 2925.03(B)(1) by submitting evidence that the licensed health 
professional violated statutes or regulations that define the standard of care for 
dispensing controlled substances.” 


The Committee recognizes that this case presents a dilemma for the trial judge as 
to when to instruct the jury that the state must prove that the exception in the 
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4 criminal statute does not apply to the defendant. The Committee believes that 
Nucklos should only apply when the defendant’s status or circumstances suggest 
potential application of an exemption or exception. Compare State v. Durbin, 9th 
Dist. Summit No. 1OCA0136-M, 2012-Ohio-301, which holds that the exception is 
always an element of the offense that the state must prove beyond a reasonable 
doubt, with Miamisburg v. Hanson, 2d Dist. Montgomery No. 26582, 2016-Ohio- 
964, which disagrees with the holding in Durbin. 


(C) BONA FIDE. “Bona Fide” means in or with good faith; honestly, openly, 
sincerely; and without deceit or fraud. 
, COMMENT 
Drawn from State v. McCarthy, 65 Ohio St.3d 589 (1992). 


(D) PROPER PURPOSE OR INTEREST DEFINED. “Proper purpose or interest” 
means a “legitimate” or “innocent” purpose or interest. 
COMMENT 
Drawn from State v. Young, 37 Ohio St.3d 249 (1988). 


14. ADDITIONAL FINDING: 
(Aye PRIOR CONVICTION: OJFGRe405uhS; R.C. 2907.321(C): 
15. CONCLUSION. OJI-CR 425.01. 
16. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


17. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 507.322 Pandering sexually oriented matter involving a minor or impaired 
3 person R.C. 2907.322 (offenses committed on and after 3/22/19) 
[Rev. 12/7/19] 


COMMENT 


The Committee believes that R.C. 2907.322 imposes strict criminal liability, 
State v. Maxwell, 95 Ohio St.3d 254, 2002-Ohio-2121; R.C. 2901.21(B), with the 
following exceptions: (1) knowledge of the character of the material or performance 
involved; (2) whether the material showed an impaired person, R.C. 2907.322; and 
(3) a violation of R.C. 2907.322(A)(5). 


> 1. The defendant is charged with pandering sexually oriented matter involving a 
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(minor) (impaired person). Before you can find the defendant guilty, you must find 
beyond a reasonable doubt that on or about the SPA) Ca catalan AU 
~ and 1 (County) (other jurisdiction), Ohio, the defendant, with 
knowledge of the character of the (material) (performance), 








(Use appropriate alternative[s/) 


(A)(1) (created) (recorded) (photographed) (filmed) (developed) (reproduced) (published) 
any material that showed a/an (minor) (impaired person) participating or engaging in 
(sexual activity) (masturbation) (bestiality); 


(or) 
(A)(2) (advertised for sale or dissemination) (sold) (distributed) (transported) 
(disseminated) (exhibited) (displayed) any material that showed a/an (minor) 
(impaired person) participating or engaging in (sexual activity) (masturbation) 
(bestiality); 


(or) 


(A)(3) (created) (directed) (produced) a performance that showed a/an (minor) 
(impaired person) participating or engaging in (sexual activity) (masturbation) 
(bestiality); 


(or) 
(A)(4) (advertised for presentation) (presented) (participated in presenting) a 
performance that showed a/an (minor) (impaired person) participating or engaging in 
(sexual activity) (masturbation) (bestiality); 

(or) 
(A)(5) knowingly (solicited) (received) (purchased) (exchanged) (possessed) (controlled) 
any material that showed a/an (minor) (impaired person) participating or engaging in 
(sexual activity) (masturbation) (bestiality); 

(or) 
(A)(6) (brought) (caused to be brought) into this state any material that showed a/an 
(minor) (impaired person) participating or engaging in (sexual activity) (masturbation) 
(bestiality); 

(or) 


(A)(7) (brought) (caused to be brought) (financed the bringing of) any (minor) 
(impaired person) into or across this state with the intent that the (minor) (impaired 
person) engage in (sexual activity) (masturbation) (bestiality) in a performance or for 
the purpose of producing material containing a picture of a/an (minor) (impaired 
person) engaging in (sexual activity) (masturbation) (bestiality). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


COMMENT 
Other than a violation of R.C. 2907.322(A)(5), the instruction on “knowingly” is 
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limited to the defendant’s knowledge of the character of the material or perfor- 
mance and whether the material showed an impaired person. R.C. 2907.322. 


3. MATERIAL. R.C. 2907.01. 
4. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
play, show, skit, dance, or other exhibition performed before an audience. 
COMMENT 
oe Ona 


5. SEXUAL ACTIVITY. OJI-CR 417.39. 
6. SEXUAL CONDUCT. OJI-CR 417.39. 
7. SEXUAL CONTACT. OJL-CR 417.39. 
8. MASTURBATION. OJI-CR 417.39. 

9. BESTIALITY, OJEECR 41739. 


10. MINOR. “Minor” means a person under the age of eighteen. You may, but are not 
required to, infer that a person is a minor if the material or performance, through its 
title, text, visual representation, or otherwise represents or depicts the person as a 
minor. 


COMMENT 


Drawn from R.C. 2907.01(M) and R.C. 2907.322(B)(3). 
Mistake of age is not a defense to a charge under this section. R.C. 2907.322(B)(2). 


11. IMPAIRED PERSON. “Impaired person” means a person whose ability to resist 
or consent is substantially impaired because of (a [mental] [physical] condition) 
(advanced age) and the defendant knows or has reasonable cause to believe that the 
other person’s ability to resist or consent is substantially impaired because of (a 
[mental] [physical] condition) (advanced age). You may, but are not required to, infer 
that a person is an impaired person if the material or performance, through its title, text, 
visual representation, or otherwise represents or depicts the person as an impaired 
person. 


COMMENT 
Drawn from R.C. 2907.321(D) and R.C. 2907.321(B)(3). 


12. REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
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13. DISSEMINATE. “Disseminate” means to circulate, disperse, or distribute, to 


make public, to give out. 


14. AFFIRMATIVE DEFENSE: 


(A) 


(B) 


GENERAL. OJI-CR 417.27. 


BONA FIDE PURPOSE. The defendant claims that at the time of the alleged 
offense the (material) (performance) was (sold) (disseminated) (displayed) (possessed) 
(controlled) ({brought] [caused to be brought] into this state) (presented) for a bona 
fide (medical) (scientific) (educational) (religious) (governmental) (judicial) (de- 
scribe other proper purpose) purpose, by or to a (physician) (psychologist) 
(sociologist) (scientist) (teacher) (person pursuing bona fide studies or research) 
(librarian) (member of the clergy) (prosecutor) (judge) (person having a proper 


interest in the [material] [performance]). 


(C) 


COMMENT 


Drawn from R.C. 2907.322(B)(1). 


R.C. 2907.322(B)(1) creates an exception to the prohibition of R.C. 2907.322(A). 
The Committee believes this 1s an affirmative defense under R.C. 2901.05(D) or in 
the nature of an affirmative defense and must be treated as such. See State v. Little, 
8th Dist. Cuyahoga No. 57033 (Mar. 14, 1991); State v. Hassell, 1st Dist. Hamilton 
INOS @-9205305(May 15571993): 


In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court held 
that “R.C. 2925.03(B) (1) excludes licensed health professionals from being subject 
to drug-trafficking charges, and the burden of proving the inapplicability of this 
exclusion rests upon the State. Therefore, to convict a licensed health professional 
of trafficking in drugs under R.C. 2925.03(A), the State bears the burden of proving 
beyond a reasonable doubt the inapplicability of the licensed-health-professional 
exception in R.C. 2925.03(B)(1) by submitting evidence that the licensed health 
professional violated statutes or regulations that define the standard of care for 
dispensing controlled substances.” 


The Committee recognizes that this case presents a dilemma for the trial judge as 
to when to instruct the jury that the state must prove that the exception in the 
criminal statute does not apply to the defendant. The Committee believes that 
Nucklos should only apply when the defendant’s status or circumstances suggest 
potential application of an exemption or exception. Compare State v. Durbin, 9th 
Dist. Summit No. 1OCA0136-M, 2012-Ohio-301, which holds that the exception is 
always an element of the offense that the state must prove beyond a reasonable 
doubt, with Miamisburg v. Hanson, 2d Dist. Montgomery No. 26582, 2016-Ohio- 
964, which disagrees with the holding in Durbin. 


BONA FIDE. “Bona Fide” means in or with good faith; honestly, openly, 


sincerely; and without deceit or fraud. 
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COMMENT 
Drawn from State v. McCarthy, 65 Ohio St.3d 589 (1992). 


(D) PROPER PURPOSE OR INTEREST DEFINED. “Proper purpose or interest” 
means a “legitimate” or “innocent” purpose or interest. 
COMMENT 
Drawn from State v. Young, 37 Ohio St. 3d 249 (1988). 


15. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2907.322(C). 
16. CONCLUSION. OJI-CR 425.01. 
17. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 507.323 Illegal use of minor or impaired person in nudity-oriented 
material or performance R.C. 2907.323 (offenses committed on 
and after 3/22/19) [Reyv. 12/7/19] 


COMMENT 


The Committee believes that R.C. 2907.323 imposes strict criminal liability, with 
the exception of a violation of R.C. 2907.323(A)(3) which has a culpable mental 
state of recklessness. State v. Maxwell, 95 Ohio St.3d 254, 2002-Ohio-2121; R.C. 
2901.21(B), State v. Young, 37 Ohio St.3d 249 (1988). 


1. The defendant is charged with the illegal use of a (minor) (impaired person) in a 
nudity oriented (material) (performance). Before you can find the defendant guilty, you 
must find beyond a reasonable doubt, that on or about the dayqotnas turtse sy 
20 ,andin____—S—SCS—C (Clout) (Other jurisdiction), Ohio, the defendant 








(Use appropriate alternative[s]) 


(A) (photographed a/an (minor) (impaired person) who was not the defendant’s 
[child] [ward]) in a state of nudity 


COMMENT 
Drawn from 2907.323(A)(1). 


(Rel.20S2—10/2020  Pub.4346) 


CR 507.323 OHIO JURY INSTRUCTIONS—CRIMINAL 366.6 


(or) 
(B) ([created] [directed] [produced] [transferred] any [material] [performance] that 


showed a/an (minor) (impaired person) who was not the defendant’s [child] [ward]) 
in a state of nudity; 


COMMENT 
Drawn from 2907.323(A)(1). 


(or) 
(C) ({[consented to the photographing of] [photographed] his/her (child) (ward who 
was a minor or impaired person) in a state of nudity) (consented to the use of his/her 
[child] [ward who was a minor or impaired person] in a state of nudity in any 
[material] [performance]) ({used] [transferred] any [material] [performance] of 
his/her [child] [ward who was a minor or impaired person] in a state of nudity); 


COMMENT 
Drawn from 2907.323(A)(2). 


(or) 
(D) recklessly (possessed) (viewed) any (material) (performance) that showed a 


(minor) (impaired person) who was not the defendant’s (child) (ward) in a state of 
nudity. 


COMMENT 
Drawn from 2907.323(A)(3). 


2. REQUIREMENT OF NOTICE*(OPTIONAL). ‘The state “must* prove* that the 
defendant acted recklessly in that he/she had some notice of the nature or character of 
the (material) (performance). The state need not prove that the defendant was aware of 
the actual content of the (material) (performance) but only that he/she was on notice as 
to its nature or character. 


COMMENT 


This instruction would apply only in the case of a violation of R.C. 2907.323(A)(3). 


Drawn from R.C. 2901.22(C) and State v. Tooley 114 Ohio St.3d 366, 2007- 
Ohio-3698, and State v. Young, 37 Ohio St.3d 249 (1988), where the court held 
recklessness is the culpable mental state required to constitute a violation of R.C. 
2907.323(A)(3) and satisfies constitutional requirements of scienter. See Smith v. 
California (1959), 361 U.S. 147, 80 S.Ct. 215, 4 L.Ed.2d 205. As indicated in State 
v. Young, 37 Ohio St.3d at 253, the culpable mental state relates to the requirement 
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the defendant have some notice of the nature or character of the material. 


o mE ECNLESSLY OJLERM417 liferRcGg2901.02(G), 
4. MATERIAL. R.C. 2907.01. 


5S. PERFORMANCE. Performance means any motion picture, preview, trailer, play, 
show, skit, dance, or other exhibition performed before an audience. 


COMMENT 
eG 20701: 


6. MINOR. “Minor” means a person under the age of eighteen. 


COMMENT 
AC SPS OTE 


7. IMPAIRED PERSON. “Impaired person” means a person whose ability to resist or 
consent is substantially impaired because of (a [mental] [physical] condition) (advanced 
age) and the offender knows or has reasonable cause to believe that the other person’s 
ability to resist or consent is substantially impaired because of (a [mental] [physical] 
condition) (advanced age). You may, but are not required to, infer that a person is an 
impaired person if the material or performance, through its title, text, visual represen- 
tation, or otherwise represents or depicts the person as an impaired person. 


COMMENT 
Drawn from R.C. 2907.321(D) and R.C. 2907.321(B)(3). 


8. NUDITY. “Nudity” means the showing, representation, or depiction of human 
male or female genitals, pubic area, or buttocks with less than a full, opaque covering, 
or of a female breast with less than a full, opaque covering of any portion thereof below 
the top of the nipple, or of covered male genitals in a discernibly turgid state. 


COMMENT 


R.C. 2907.01(H). This definition is not the same as the definition of “nudity” 
found at OJI-CR 417.39(1) because it does not contain the language that “nudity” 
requires a lewd exhibition or a graphic focus on male or female genitals as required 
by Osborne v. Ohio (1990), 495 U.S. 103, 110 S.Ct. 1691, 1698, 109 L.Ed.2d 98. 
With respect to R.C. 2907.323(A)(1), the Supreme Court of Ohio has unequivocally 
stated the definition of nudity that applies 1s provided by R.C. 2907.01(H). State v. 
Martin, 149 Ohio St.3d 292, 2016-Ohio-7196. 
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AFFIRMATIVE DEFENSE. 


COMMENT 


The proper purposes exceptions set forth in R.C. 2907.323 are affirmative 
defenses within the meaning of R.C. 2901.05(C)(2). State v. Young, 37 Ohio St.3d 
249 (1988). 


(A) GENERAL. OJI-CR 417.27. 


(B)(1) BONA FIDE PURPOSE WITH PARENTAL CONSENT. R.C. 2907.323(A)(1)(a) 
and (b). 


COMMENT 
The following defense applies to prosecutions under R.C. 2907.323(A)(1). 


The defendant claims that at the time of the alleged offense, 


(a) the (material) (performance) was (sold) (to be sold) (disseminated) (displayed) 
(possessed) (controlled) ({[brought] [caused to be brought] into this state) (presented) 
for a bona fide (artistic) (medical) (scientific) (educational) (religious) (governmental) 
(judicial) (proper) purpose, by or to a (physician) (psychologist) (sociologist) 
(scientist) (teacher) (person pursuing bona fide studies or research) (librarian) 
(clergyman) (prosecutor) (judge) (person having a proper interest in the [material] 
[performance]), and 


(b) that the (parents) (guardian) (custodian) of the (minor) (impaired person) 
consented in writing to the (photographing of the (minor) (impaired person)) ([use 
of the (minor) (impaired person) in the (material) (performance)] [transfer of the 
material]) and to the specific manner in which the (material) (performance) was to 
be used. 

COMMENT 


Drawn from R.C. 2907.323(A)(1)(a) and (b). 


(B)( 27242 BONATFIDESPURPOSESR: © 2907 52572 F 


COMMENT 
The following defense applies to prosecutions under R.C. 2907.323(A)(2). 


The defendant claims that at the time of the alleged offense, the (material) 
(performance) was (sold) (disseminated) (displayed) (possessed) (controlled) ([brought] 
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[caused to be brought] into this state) (presented) for a bona fide (artistic) (medical) 
(scientific) (educational) (religious) (governmental) (judicial) (proper) purpose, by or 
to a (physician) (psychologist) (sociologist) (scientist) (teacher) (person pursuing 
bona fide studies or research) (librarian) (clergyman) (prosecutor) (judge) (person 
having a proper interest in the [material] [performance]). 


COMMENT 
Drawn from R.C. 2907.323(A)(2). 


(B)(3) BONA FIDE PURPOSE OR PARENTAL CONSENT. R.C. 2907.323(A)(3). 


COMMENT 
The following defense applies to prosecutions under R.C. 2907.323(A)(3). 


The defendant claims that at the time of the alleged offense, 


(a) the (material) (performance) was (sold) (disseminated) (displayed) (possessed) 
(controlled) ({brought] [caused to be brought] into this state) (presented) for a bona 
fide (artistic) (medical) (scientific) (educational) (religious) (governmental) (judicial) 
(proper) purpose, by or to a (physician) (psychologist) (sociologist) (scientist) 
(teacher) (person pursuing bona fide studies or research) (librarian) (clergyman) 
(prosecutor) (judge) (person having a proper interest in the [material] [performance]), 
or 


(b) that the defendant knew that the (parents) (guardian) (custodian) had consented 
in writing to the photographing or use of the (minor) (impaired person) in a state 
of nudity and to the manner in which the (material) (performance) was used or 
transferred. 

COMMENT 


Drawn from 2907.323(A)(3). 


(C) BONA FIDE. “Bona Fide” means in or with good faith; honestly, openly, 
sincerely; and without deceit or fraud. 
COMMENT 
Drawn from State v. McCarthy, 65 Ohio St.3d 589 (1992). 


10. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2907.323(B). 
11. CONCLUSION. OJI-CR 425.01. 
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12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 

13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
ae Le 

CR 507.33 Deception to obtain matter harmful to juveniles R.C. 2907.33(A) 

1. The defendant is charged with deception to obtain matter harmful to juveniles. 


Before you can find the defendant guilty, you must find beyond a reasonable doubt, that 


on or about the day of , atid etl 
(County) (other jurisdiction), Ohio, the defendant, for the purpose of 


enabling a juvenile to (obtain any material) (gain admission to a performance) which 
was harmful to juveniles 


(Use appropriate alternative) 


(A)(1) falsely represented that he/she was the (parent) (guardian) (spouse) of the 
juvenile. 


(or) 
(A)(2) furnished the juvenile with (identification) (a document) purporting to show 
that the juvenile was (eighteen years of age or over) (married). 


24ip: PURPOSE. OJL-CR. 417,01 tR2Gs290 1..22(A ). 


3. JUVENILE. “Juvenile” means an unmarried person under the age of eighteen. 
(Text continued on page 367) 
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COMMENT 
KC 2o07 O11). 


4. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, 
sound, or touch. 


COMMENT 
Beer OU OL) ): 


5. PERFORMANCE. “Performance” means any motion picture, preview, trailer, 
play, show, skit, dance, or other exhibition performed before an audience. 


COMMENT 
eG LOI), 


6. HARMFUL TO JUVENILE. OJI-CR°507.31 § 9; R-C. 2907.01(E). 


7. FALSELY REPRESENT. “Falsely represent” means to knowingly deceive or 
mislead another by statements or conduct, to lie. 


ome oy UNG COCA lg RC 2901 2 2B). 
9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.34(A) Compelling acceptance of objectionable materials R.C. 
2907.34(A) (offenses committed on and after 7/1/96) 


1. The defendant is charged with compelling acceptance of objectionable materials. 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 


Omeor dabout uhesemsinsvitl. theigday ofpiusish ori) oni views 3. and in 
County, Ohio, the defendant, as a condition to the (sale) (allocation) 


(consignment) (delivery) of (any material) (goods of any kind) required the 
(purchaser) (consignee) to accept any other material (reasonably believed to be 
obscene) (which, if [furnished] [presented] to a juvenile, would be in violation of the 
law prohibiting disseminating matter harmful to juveniles). 


2. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
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poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, sound 
or touch. 


COMMENT 
R.Ga290 7.01 Ch). 


3. OBSCENE, OJE@R 507 31°88 723: (offenses commiticdsberotew 1770 eee 
2907.01(F). 


COMMENT 


For the constitutionality of R.C. 2907.01(F), see State v. Burgun (1978), 56 Ohio 
St.2d 354, 10 O.0.3d 485, 384 N.E.2d 255; Sovereign News Co. v, Falke 
(N.D.Ohio 1977), 448 F.Supp. 306. 


4. JUVENILE. “Juvenile” means an unmarried person under the age of eighteen. 


COMMENT 
R.C. 2907.01(1). 


5. DISSEMINATING MATTER HARMFUL TO JUVENILES. OJI-CR 507.31 § 9 
(offenses committed before 7/1/96); R.C. 2907.31. 


6. CONCLUSION. OJI-CR 425.01. 


7. CGONCLUSION WITH. LESSERSINGEU DED OEE ENS Ea ©) | Ghwets Uae 
OJI-CR 425.11. 


CR 507.34(B) Compelling acceptance of objectionable materials R.C. 
2907.34(B) (offenses committed on and after 7/1/96) 


1. The defendant is charged with compelling acceptance of objectionable materials. 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 


onsorlAboOuUbThEOZkA& DOVSS Lega ylGT BOX “C2 INGO aeD ie DA NS Pandit 
County, Ohio, the defendant ([denied] [threatened to deny] any 


franchise) ({imposed] [threatened to impose] any financial or other penalty upon any 
[purchaser] [consignee]) because the (purchaser) (consignee) 
(Use appropriate alternative[s]) 
(A) failed or refused to accept any material reasonably believed to be obscene, as 
a condition to the (sale) (allocation) (consignment) (delivery) of any other material 
or goods. 
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(or) 
(B) returned any material believed to be obscene that he/she had initially accepted. 


2. MATERIAL. “Material” means any book, magazine, newspaper, pamphlet, 
poster, print, picture, figure, image, description, motion picture film, phonographic 
record, or tape, or other tangible thing capable of arousing interest through sight, 
sound, or touch. 


COMMENT 
RoC se LS). 


3. OBSCENE. OJI-CR 507.31 $$ 7, 8 (offenses committed before 7/1/96); R.C. 
2907.01(F). 


4. CONCLUSION. OJI-CR 425.01. 


5. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 507.40(B) Illegally operating sexually oriented business /Rev. 12/6/08] 


COMMENT 

The Committee believes that R.C. 2907.40(B) imposes strict liability. It is well 
established that when a statute reads “no person shall * * *” without reference to 
any required mental state, the statute is indicative of the legislature’s intent to 
impose strict liability. State v. Shaffer (1996), 114 Ohio App.3d 97; State v. Wood 
(1989), 63 Ohio App.3d 855; State v. Cheraso (1988), 43 Ohio App.3d 221. See, 
also, State v. Harr (1992), 81 Ohio App.3d 244; State v. Wilson (June 13, 1991), 
5th Dist. No. 90-CA-38; State v. Won (Dec. 31, 1986), 9th Dist. No. 12658; State 
v. Grimsley (1982), 3 Ohio App.3d 265. Therefore, it follows that the legislature’s 
use of the phrase “[n]o sexually oriented business shall” in R.C. 2907.40(B), 
without reference to the required mental state of the accused, indicates its intention 
to impose strict liability. Wood, 63 Ohio App.3d at 861. See, also, State v. 
Thompson (1994), 97 Ohio App.3d 629. 


1. The defendant (insert name of sexually oriented business) is charged with illegally 
operating a sexually oriented business. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the ___-—CSC dry 
Cie 20 and ine County, (othengurisdictienOhioathe 
defendant was and remained open for business 


(Use appropriate alternative[s ]) 
(A) between 12:00 midnight and 6:00 a.m. 
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? 


—* 


(or) 


(B) until the hour specified in the liquor permit held by the business, which was 
between 12:00 midnight and 6:00 a.m. and during that time conducted, offered, or 
allowed sexually oriented entertainment activity in which the performers appeared 
nude. 


COMMENT 
The Committee believes that the exception found in R.C. 2907.40(B) that allows 
a sexually oriented business that is also a liquor permit holder to be and remain 
open for business until the hour specified in the permit requires the business to not 
conduct, offer, or allow sexually oriented entertainment activity in which the 
performers appear nude beyond 12:00 midnight and until the hour specified in the 
permit. 


SEXUALLY ORIENTED BUSINESS. “Sexually oriented business” means an 


adult bookstore, adult video store, adult cabaret, adult motion picture theater, sexual 
device shop, or sexual encounter center, but does not include a business solely by 
reason of its showing, selling, or renting materials that may depict sex. 


2h 
= 


ay 


COMMENT 
R.C. 2907.40. 


ADULT BOOKSTORE OR ADULT VIDEO STORE. R.C. 2907.40. 


ADULT CABARET. 


(A) ADULT CABARET (OFFENSES COMMITTED BEFORE 9/11/08). “Adult 
cabaret” means a nightclub, bar, juice bar, restaurant, bottle club, or other similar 
commercial establishment, regardless of whether alcoholic beverages are served, 
that regularly features individuals who appear in a state of nudity or semi-nudity. 


COMMENT 
R.C. 2907.40. 


(B) ADULT CABARET (OFFENSES COMMITTED ON AND AFTER 9/11/08). 
ee Oe 2 foe. 


ADULT MOTION PICTURE THEATER. R.C. 2907.40. 


6. CHARACTERIZED BY. “Characterized by” means describing the essential 
character or quality of an item. 
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COMMENT 
R.C. 2907.40. 


7. SPECIFIED SEXUAL ACTIVITY. “Specified sexual activity” means sexual 
intercourse, oral copulation, masturbation, or sodomy, or excretory functions as a part 
of or in connection with any of these activities. 


COMMENT 
R.C. 2907.40. 


8. SPECIFIED ANATOMICAL AREAS. “Specified anatomical areas” includes 
human genitals, pubic region, and buttocks and the human female breast below a point 
immediately above the top of the areola. 


COMMENT 
R.C. 2907.40. 


Om SEXUAL DEVICE.SHOP. R.C.,2907.40, 
10. REGULARLY. “Regularly” means consistently or repeatedly. 


COMMENT 
R.C. 2907.40. 


11. SEXUAL DEVICE. R.C. 2907.40. 


12. SEXUAL ENCOUNTER CENTER. “Sexual encounter center” means a business 
or commercial enterprise that, as one of its principal business purposes, purports to 
offer for any form of consideration physical contact in the form of wrestling or 
tumbling between individuals of the opposite sex when one or more of the individuals 
is nude or seminude. 


COMMENT 
R.C. 2907.40. 


(Rel. 13S3CRIF-LO/2013 — Pub.4346) 
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13. NUDE OR STATE OF NUDITY. R.C. 2907.40, 2907.39. 
14. SEMINUDE OR STATE OF SEMINUDITY. R.C. 2907.40, 2907.39. 
Ise eG QNEGLUSIONSOIEGRA2508 


16. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 423.09, 
OJI-CR 425.11. 


CR 507.42 Permit to operate massage establishment in unincorporated area 
of township; prohibited activities R.C. 503.42 (offenses committed 
on and after 7/1/96) 


COMMENT 
The Committee believes that proof of the existence of a township resolution is 
an element of the offense. However, issues relating to the proper adoption of the 
resolution are questions of law to be decided by the Court. See R.C. 503.41. 


1. The defendant is charged with (operating a massage establishment without a permit) 
(being a [masseur] [masseuse]) (being the [owner] [operator] of a massage establish- 
ment engaged in prohibited activities) (while in the performance of his/her duties as an 
employee of a massage establishment knowingly engaged in prohibited activities). 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 
on. or.about, themes Oe day Ot 2s ee i eee me 
unincorporated area of __ To wniship, “3 See a onng) Ohio: in 
which the board of township trustees have adopted a resolution regulating massage 
establishments, the defendant 


(Use appropriate alternative[s]/) 


(A) (engaged in) (conducted) (carried on) (permitted) the operation of a massage 
establishment without a permit from the board of township trustees. 


(or) 


(B) acted as a (masseur) (masseuse) for a massage establishment without a license 
from the board of township trustees. 


(or) 
(C) being the (owner) (operator) of a massage establishment knowingly 
[Next Page is 401] 
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(Use appropriate alternative[s /) 
(1) employed an unlicensed (masseur) (masseuse). 
(or) 


(2) refused to allow (insert name of appropriate state or local authority) access 
to the massage establishment for a health or safety inspection conducted pursuant 
to township regulation. 


(or) 


(3) operated the establishment during hours prohibited by the board of township 
trustees. 


(or) 
(4) employed a person who was under the age of eighteen. 
(or) 
(D) while in the performance of his/her duties as an employee at the massage 
establishment knowingly 


(Use appropriate alternative[s/) 


(1) placed (his/her hand upon) (touched with any part of his/her body) (fondled) 
(massaged) the sexual or genital area of another person. 


(or) 


(2) (performed) ({offered] [agreed] to perform) any act which would require the 
touching of the sexual or genital area of another person. 


(or) 


(3) (touched) ([offered] [agreed] to touch) the sexual or genital area of another 
person with any mechanical or electrical apparatus or apphance. 


(or) 


(4) wore (unclean clothes) (no clothing, transparent clothing, clothes that reveal 
his/her sexual or genital area). 


(or) 


(5) (uncovered the sexual or genital area of another) (allowed the sexual or 
genital area of another to be uncovered) while providing massages. 


(or) 


(E) being a licensed (masseur) (masseuse) did (accept) (continue employment) at a 
massage establishment that did not have a current valid permit issued by the board 
of township trustees. 


(ReLOSS2CRI-11/2008 Pub.4346) 
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2. MASSAGE. “Massage” means any method of exerting pressure on, stroking, 
kneading, rubbing, tapping, pounding, vibrating, or stimulating the external soft tissue 
of the body with the hands, or with the aid of any mechanical or electrical apparatus 
or appliance. 


COMMENT 
R.C. 503 .40(A). 


3. MASSAGE ESTABLISHMENT. “Massage establishment” means any fixed place 
of business where a person offers massages in exchange for anything of value or in 
connection with the provision of another legitimate service. 


COMMENT 
Drawn from R.C. 503.40(B). 


4. MASSEUR OR MASSEUSE. “Masseur or masseuse” means any individual who 
performs massages at a massage establishment. 


COMMENT 
R.C. 503.40(C). 


5. SEXUAL OR GENITAL AREA. “Sexual or genital area” includes the genitalia, 
pubic area, anus, perineum of any person, and the breasts of a female. 


COMMENT 
R.C. 503.40(D). 


6. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
7. AFFIRMATIVE DEFENSE. 
(A) GENERAL. OJI-CR 417.27. 


(B) MEDICAL EXCEPTION. It is an affirmative defense to a charge under this 
section that the defendant was licensed in the State of Ohio as a (physician) 
(chiropractor) (podiatrist) (nurse) (masseur) (cosmetic therapist) (describe other 
health professional) engaged in the practice of providing (therapeutic massage) 
(cosmetic therapy). 
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COMMENT 
The Committee believes the exemption provided for in R.C. 503.41(E) is in 
the nature of an affirmative defense. 


8. LICENSED. “Licensed” means licensed, certified or registered to a practice in this 
state by the state medical board. 


COMMENT 
Drawn from R.C. 503.41(E) and 4731.15(A)(1). 


9. THERAPEUTIC MASSAGE. “Therapeutic massage” means a massage given for 
the purpose of medical healing or treatment of diseases or injuries. 


10. COSMETIC THERAPY. R.C. 4731.15(A)(2)(a) and (b). 


11. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 503.50(A). 


12. CONCLUSION. OJI-CR 425.01. 
13. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


14. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI- 
CR 425.11. 


CR 507.53(A) Operation of adult cabaret without permit R.C. 503.53(A) 


COMMENT 
The Committee believes that proof of the existence of a township resolution 
is an element of the offense. However, issues relating to the proper adoption of 
the resolution are questions of law to be decided by the Court. See R.C. 503.52. 


1. The defendant is charged with operating an adult cabaret without a permit. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
Oe seen e eV tOL cee ee ee ee ee Ane di incor 
Pordlediatcd, Ole aee een LOWISIIpe. tee (OUNLY, OlIO. I which the 
board of township trustees have adopted a resolution regulating the operation of adult 
cabarets, the defendant (engaged in) (conducted) (carried on) (permitted to be 
[engaged in] [conducted] [carried on]) the operation of an adult cabaret without first 
obtaining a permit from the Board of Township Trustees of ___———SSSSSS—SM Township. 


2. ADULT CABARET. “Adult cabaret” means a nightclub, bar, restaurant, or similar 


(ReLO8S2CRI-11/2008 Pub.4346) 
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establishment in which persons appear in a state of nudity in the performance of their 
duties. 


COMMENT 
R31 A), 


3. NUDITY. “Nudity” means the showing of the human male or female genitals, 
pubic area or buttocks with less than a fully opaque covering, or the female breast with 
less than a fully opaque covering on any part of the nipple, so as to constitute a lewd 
exhibition or involve a graphic focus on the genitals. 


COMMENT 

Drawn from R.C. 503.51(B). 

The Committee believes the statutory definition of ‘nudity’ in R.C. 503.51(B) 
is constitutionally deficient and that the limiting phrase “so as to constitute a 
lewd exhibition or involve a graphic focus on the genitals” is constitutionally 
necessary. See Osborne vy. Ohio (1990), 495 U.S. 103, 110 S.Ct. 1691, 109 
L.Ed.2d 98 and State v. Young (1988), 37 Ohio St.3d 249, 525 N.E.2d 1363 for 
constitutional construction of the statutory definiton of “nudity” in R.C. 
2907 Oly 


4. OPAQUE COVERING. “Opaque covering” means a covering that cannot be seen 
through. 


5. ADDITIONAL FINDING: 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 503.59. 


6. CONCLUSION. OJI-CR 425.01. 


7. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI- 
(eRe earls 


CR 507.53(B) ITHegal acts of adult cabaret owner or operator R.C. 503.53(B) 


COMMENT 


The Committee believes that proof of the existence of a township resolution 
is an element of the offense. However, issues relating to the proper adoption of 
the resolution are questions of law to be decided by the Court. See R.C. 503.52. 


1. The defendant is charged with performing illegal acts as the (owner) (operator) of 
an adult cabaret. Before you can find the defendant guilty, you must find beyond a 


(ReLOsSS2CRI-11/2008 — Pub.4346) 
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reasonable doubt that on or about the daVeOQlingtutieane 2) 

, and in an unincorporated area of ___-————C—CCN Township, 
CS County, Ohio, in which the board of township trustees have adopted a 
resolution regulating the operation of adult cabarets, the defendant was the (owner) 
(operator) of an adult cabaret in (insert name of township) Township and knowingly 


(Use appropriate alternative|[s]) 


(A) refused to allow (describe appropriate state or local authorities, including 
police officers) access to the adult cabaret for any ([health] [safety] inspection) 
(inspection conducted to ensure the adult cabaret was complying with [describe 
applicable provision of R.C. 503.52 to 503.59] [describe applicable provision of 
township regulation]). 


(or) 


(B) operated the adult cabaret during hours designated as prohibited hours of 
operation by the board of trustees of (insert name of township) Township. 


(or) 
(C) employed any person under the age of eighteen. 
(or) 


(D) (established) (operated) an adult cabaret within five hundred feet from the 
boundaries of a parcel of real estate (having situated on it) (containing) a (school) 
(church) (library) (public playground) (township park). 


2. ADULT CABARET. “Adult cabaret” means a nightclub, bar, restaurant, or similar 
establishment in which persons appear in a state of nudity in the performance of their 
duties. 


COMMENT 
oan) sey: 


3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


4. NUDITY. “Nudity” means the showing of the human male or female genitals, 
pubic area or buttocks with less than a fully opaque covering, or the female breast with 
less than a fully opaque covering on any part of the nipple, so as to constitute a lewd 
exhibition or involve a graphic focus on the genitals. 


COMMENT 
Drawn from R.C. 503.51(B). 
The Committee believes the statutory definition of “nudity” in R.C. 503.51(B) 


(RelL.O8S2CRI-11/2008 — Pub.4346) 
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is constitutionally deficient and that the limiting phrase “so as to constitute a 
lewd exhibition or involve a graphic focus on the genitals” is constitutionally 
necessary. See Osborne v. Ohio (1990), 495 U.S. 103, 110 S.Ct. 1691, 109 
L.Ed.2d 98 and State v. Young (1988), 37 Ohio St. 3d 249, 525 N.E.2d 1363 for 
constitutional construction of the statutory definition of “nudity” in R.C. 
2907.01(H). 


5. OPAQUE COVERING. “Opaque covering” means a covering that cannot be seen 
through, 


6. CONCLUSION. OJI-CR 425.01. 


7. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI- 
READS IE 


CR 507.53(C) Illegal acts of person employed by adult cabaret R.C. 
503.53(C) 


COMMENT 


The Committee believes that proof of the existence of a township resolution 
is an element of the offense. However, issues relating to the proper adoption of 
the resolution are questions of law to be decided by the Court. See R.C. 503.52. 


1. The defendant is charged with performing illegal acts while employed by an adult 
cabaret. Before you can find the defendant guilty, you must find beyond a reasonable 
doubt thatvonsorabout the 2 Yiioun 16 Std gyionSah Smostse Ten TE err 
in an.unimcorporated areavotn == TO wnship,_ unt, Oia} 
in which the board of township trustees have adopted a resolution regulating the 
operation of adult cabarets, the defendant, while employed by an adult cabaret, 
knowingly in the performance of his/her duties 


(Use appropriate alternative[s]) 

(A) (placed his/her hand on) (touched with any part of his/her body) (fondled in any 
manner) (massaged) the ([{genitals] [pubic area] [buttocks] of any other person) 
(breasts of any other female). 

(or) 
(B) (performed) (offered or agreed to perform) any act that would require the 
touching of the ([genitals] [pubic area] [buttocks] of any other person) (breasts of 
any other female). 

(or) 
(C) uncovered the ([genitals] [pubic area] [buttocks] of any other person) (breasts 
of any other female). 


(Rel.O8S2CRI-11/2008 Pub.4346) 


407 SEX OFFENSES CR 507.53(C) 


2.00 RMPLOY ED, BY, 


COMMENT 


In using the phrase “employed by an adult cabaret,” the legislature did not 
indicate whether the “person” must be an employee in the strict legal sense or may 
be engaged to perform at the cabaret as an independent contractor or in some other 
relationship. The Committee believes that the legislature intended the phrase to 
have the more inclusive meaning. 


3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


4. ADULT CABARET. “Adult cabaret” means a night club, bar, restaurant, or 
similar establishment in which persons appear in a state of nudity in the performance 
of their duties. 


COMMENT 
RC 0s SCA): 


5. NUDITY. “Nudity” means the showing of the human male or female genitals, 
pubic area or buttocks with less than a fully opaque covering, orthe female breast with 
less than a fully opaque covering on any part of the nipple, so as to constitute a lewd 
exhibition or involve a graphic focus on the genitals. 


COMMENT 
Drawn from R.C. 503.51(B). 
The Committee believes the statutory definition of “nudity” in R.C. 503.51(B) 
is constitutionally deficient and that the limiting phrase “so as to constitute a lewd 
; exhibition or involve a graphic focus on the genitals” is constitutionally necessary. 
See Osborne vy. Ohio (1990), 495 U.S. 103, 110 S.Ct. 1691, 109 L.Ed.2d 98 and 
State v. Young (1988), 37 Ohio St.3d 249, 525 N.E.2d 1363 for constitutional 
construction of the statutory definition of “nudity” in R.C. 2907.01(H). 


6. OPAQUE COVERING. “Opaque covering” means a covering that cannot be seen 
through. 


7. CONCLUSION. OJI-CR 425.01. 


(Rel. LLS2CRI-9/2011 Pub.4346) 
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5. CONCEUSTION WITH LESSER INGEUBED@OFPENS re) peer 
OJI-CR 425.11. 


CR 507.71 Sexually violent predator R.C. 2971.02 (offenses committed on and 
after 1/1/97) [Rev. 5-7-11] 


COMMENT 
When the indictment or information charging the defendant with a sexually 
violent offense as defined in R.C. 2971.01(G) also contains a specification, 
pursuant to R.C. 2941.148, that the defendant is a sexually violent predator, then 
upon a determination of guilt with respect to both the sexually violent offense and 
the sexually violent predator specification, the court shall impose enhanced 
sentencing requirements as provided for in R.C. 2971.03. 


Pursuant to R.C. 2971.02, the defendant has the option of having either the court 
or the jury determine whether he/she is a sexually violent predator. If the defendant 
does not elect to have the court determine the R.C. 2941.148 specification, the 
defendant shall be tried before the jury on the sexually violent offense and, if found 
guilty, shall then be tried before the jury on the sexually violent predator 
specification. 

The Committee believes the tnial judge must give prefatory and closing 
instructions that include instructions on presumption of innocence, burden of 
proof, credibility of witnesses, proof beyond a reasonable doubt, and any other 
necessary and proper instructions. 


The sexually violent predator specification applies only to sexually violent 
offenses committed on and after 1/1/97. 


1. Because you have found the defendant guilty of (specify sexually violent offense), 
you must also decide the specification contained in the (indictment) (information). It 
is specified that the defendant is a sexually violent predator. Before you can find that 
the defendant is a sexually violent predator, you must find beyond a reasonable doubt 
that the defendant has previously been convicted of or pleaded guilty to committing a 
sexually violent offense and is likely to engage in the future in one or more sexually 
violent offenses. 


2. SEXUALLY VIOLENT OFFENSE. “Sexually violent offense’ means a violent 
sex offense, or a designated homicide, assault, or kidnapping offense for which the 
offender also was convicted of or pleaded guilty to a sexual motivation specification. 


COMMENT 
ho ee PALA 


The Committee believes that the jury must be instructed on the elements of all 
bexoaly ‘vrolenvolfenses as detined im R.Ci e297 BON Ge Sco al cn hete 
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oF 


2971.01(B), (J), (K), and (L). 


You may consider any of the following factors as evidence tending to indicate that 


there is a likelihood that the defendant will engage in the future in one or more 
sexually violent offenses: 


(a) whether the defendant has previously been convicted two or more times, in 
separate criminal actions other than the action you have just determined, of a 
sexually oriented offense or a child-victim oriented offense. Convictions that result 
from or are connected with the same act or result from offenses committed at the 
same time are one conviction; 


COMMENT 


R.C. 2971.01(H)(2)(a) states that a conviction that has been set aside pursuant 
to law shall not be considered a conviction for purposes of determining whether 
the defendant is a sexually violent predator. The Committee believes whether a 
conviction has been set aside is a matter of law for the court to decide. 


(b) whether the defendant has a documented history from childhood into the 
juvenile developmental years that exhibits sexually deviant behavior; 


(c) whether available information or evidence suggests that the defendant chroni- 
cally commits offenses with a sexual motivation; 


(d) whether the defendant has committed one or more offenses in which the 
defendant has tortured or engaged in ritualistic acts with one or more victims; 


(e) whether the defendant has committed one or more offenses in which one or more 
victims were physically harmed to the degree that the particular victim’s life was in 
jeopardy; and 


(f) any other relevant evidence. 


COMMENT 
Drawn from R.C. 2971.01(H)(2). 


The Committee believes that instructions should be given only on those factors 
supported by the evidence. 


A) SEXUALLY ORIENTED OFFENSE. B.C. 2950.01. 


ny 


CHILD-VICTIM ORIENTED OFFENSE. R.C. 2950.01. 
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6. SEXUAL MOTIVATION. “Sexual motivation” means a purpose to gratify the 
sexual needs or desires of the offender. 


COMMENT 
RG, 297 1:0), 


J VIOLENT SEX OFPEENSE sh C0710 1s 


8. DESIGNATED HOMICIDE, ASSAULT, OR KIDNAPPING OFFENSE. R.C. 
297 OF 


9. SEXUAL MOTIVATION SPECIBICATIONS Re 297 101" 
10. CONCLUSION. OJI-CR 425.01. 


CR 507.72 Sexual motivation specification R.C. 2971.01, 2941.147 (offenses 
committed on and after 1/1/97) /[/Rev. 9-17-05] 


1. If your verdict is guilty of (specify offense), you will separately decide whether the 
defendant committed the offense with a sexual motivation. Before you can find that the 
defendant committed the offense with a sexual motivation, you must find beyond a 
reasonable doubt that the defendant committed the offense with purpose to gratify 
his/her sexual needs or desires. 


COMMENT 
RG 297 LOLGI), 


2 PURPOSEEYA*OJFCR 4170 FAR Cr 200 1 220A ): 
SOONG USIONS OO o.U1. 


(Rel. LIS2CRI-9/201]  Pub.4346) 


& 


Chapter CR 509 
ARSON AND RELATED OFFENSES 


CR 509.02 Aggravated arson (offenses committed before 7/1/96) 
CR 509.02 Aggravated arson (offenses committed on and after 7/1/96) 
4 CR 509.03A Arson (offenses committed on and after 7/1/96) 
CR 509.03B Arson R.C. 2909.03(B) (offenses committed on and after 3/21/17) [Rev. 5/6/17] 


CR 509.04 Disrupting public services (offenses committed on and after 7/1/96 but before 9/23/ 
04) [Rev. 12/5/15] 


CR 509.04 Disrupting public services R.C. 2909.04 (offenses committed on and after 9/23/04) 
[Reyv. 12/5/15] 


CR 509.05(A) Vandalism—occupied structure R.C. 2909.05(A) (offenses committed on and after 
9/30/11) [Rev. 12/7/19] 


CR 509.05(B) Vandalism—property R.C. 2909.05(B) (offenses committed on and after 9/30/11) 
[Rev. 12/7/19] 


CR 509.05(C) Vandalism—cemeteries R.C. 2909.05(C) (offenses committed on and after 9/30/11) 
; [Rev. 12/7/19] 


CR 509.05(D) Vandalism—breaking and entering a place of burial R.C. 2909.05(D) (offenses 
committed on and after 9/30/11) [Reyv. 12/7/19] 


CR 509.06 Criminal damaging or endangering (offenses committed on and after 7/1/96) 
CR 509.07 Criminal mischief (offenses committed on and after 9/23/04) [Rev. 1/9/16] 


CR 509.08 Endangering aircraft-airport operations R.C. 2909.08 (offenses committed on or 
after 7/1/96) 


CR 509.15 Failure to register or reregister as an arson offender R.C. 2909.15 (offenses 
committed on and after 7/1/13) [Rev. 5/7/16] 


CR 509.22 Soliciting or providing support for terrorism /Rey. 3-17-12] 
| CR 509.23. Making a terroristic threat /Rev. 3-17-12] 
CR 509.24 Terrorism /Rey. 3-17-12] 


CR 509.26 Criminal possession of chemical weapon, biological weapon, radiological or nuclear 
weapon or explosive device /Rev. 5-4-13] 


CR 509.27. Criminal use of chemical weapon, biological weapon, radiological or nuclear weapon 
or explosive device /Rev. 5-4-13] 


CR 509.28 Illegal assembly or possession of chemicals or substances for the manufacture of a 
chemical weapon, biological weapon, radiological or nuclear weapon, or explosive 
device R.C. 2909.28 (offenses committed on and after 9/10/12) [Rev. 8/5/15] 


CR 509.29 Money laundering in support of terrorism /Rev. 5-4-13] 


CR 509.101 CR 509.101 Railroad grade crossing device vandalism R.C. 2909.101 (offenses 
) committed on and after 4/9/03) [Rev. 2/6/16] 
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CR 509.02 Aggravated arson R.C. 2909.02 (offenses committed before 7/1/96) 


1. The defendant is charged with aggravated arson. Before you can find the defendant 
guilty you must find beyond a reasonable doubt, that on or about the ___——s day 
of SK and ing "FQ TET RS County, Olio; the -detendant 
by means of (fire) (explosion) knowingly 
(Use appropriate alternative) 

(A)(1) Created a substantial risk of serious physical harm to some person 

(A)(2) Caused physical harm to an occupied structure 

(A)(3) Created through the (offer) (acceptance) of (an agreement for hire) (describe 

other consideration) a substantial risk of (serious physical harm to some person) 

(physical harm to an occupied structure). 
2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


3. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility as contrasted 
with a remote or (even a) significant possibility, that a certain result may occur or that 
certain circumstances may exist. 


COMMENT 


R.C. 2901.01(A)(8). The Committee is of the opinion that the use of the phrase 
“remote or significant possibility” in this definition may be confusing, but that the 
phrase can only be explained by assuming that the language chosen by the General 
Assembly contemplates three degrees of “possibility”: the highest degree is 
“strong,” the middle 1s “significant,” and the lowest is “remote.” For this reason, the 
Committee added “(even a)” to the statutory definition. 


4. SERIOUS PHYSICAL HARM’ TO PERSONS. OJI-CR 503-11(A) § 4; RC. 
2901.01(A)(5). 


5. CAUSATION. OJI-CR 417.23. 


6. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible damage to property which, in any degree, results in loss to its value or 
interferes with its use or enjoyment. “Physical harm to property” does not include wear 
and tear occasioned by normal use. 


COMMENT 
R.C. 2901.01(A)(4). 


7. OCCUPIED STRUCTURE. “Occupied structure’ means any house, building, 
outbuilding, watercraft, aircraft, railroad car, truck, trailer, tent, or other structure, 
vehicle, or shelter, or any portion thereof, 


(Use appropriate alternative) 


(A) which is maintained as a permanent or temporary dwelling, even though it is 


(Rel.20S2-10/2020  Pub.4346) 
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: temporarily unoccupied, and whether or not any person is actually present. 
(or) 


(B) which at the time is occupied as the permanent or temporary habitation of any 
person, whether or not any person is actually present. 
(Text continued on page 413) 


(Rel.20S2-10/2020 Pub.4346) 


(Rel.20S2-10/2020 Pub.4346) 
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(or) 
(C) which at the time is specially adapted for the overnight accommodation of any 
person, whether or not any person is actually present. 


(or) 


(D) in which at the time any person is present or likely to be present. 


COMMENT 
Drawn from R.C. 2909.01(C). 


8. ADDITIONAL FINDINGS: 
PHYSICAL HARM. OJI-CR 425.21; R.C. 2941.143. 
PRIOR CONVICTION, OJI-CR 425.15; R.C. 2941.143. 
9. CONCLUSION. OJI-CR 425.01. 
10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR., 425.09, 
OJI-CR 425.11. 
CR 509.02 Aggravated arson R.C. 2909.02 (offenses committed on and after 
7/1/96) 


1. The defendant is charged with aggravated arson. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 
an) ap an eee Pee et. Andel ine aoe eee (County. Oia, “the 
defendant, by means of (fire) (explosion), knowingly 
(Use appropriate alternative[s]) 
(A)(1) created a substantial risk of serious physical harm to any person other than 
himself/herself. 
(or) 
(A)(2) caused physical harm to any occupied structure. 
(or) 
(A)(3) created, through the (offer) (acceptance) of (an agreement for hire) (describe 
other consideration), a substantial risk of physical harm to any occupied structure. 


2. #KNOWINGLY..GQU-CR.41-2,b15 R.G.0901,22(B). 
a 


SUBSTANTIAL RISK. “Substantial risk” means a strong possibility as contrasted 
with a remote or (even a) significant possibility, that a certain result may occur or that 
certain circumstances may exist. 


COMMENT 
R.C. 2901.01(A)(8). The Committee believes that the use of the phrase “remote 
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or significant possibility” in this definitions may be confusing, but the phrase can 
only be explained by assuming that the language chosen by the General Assembly 
contemplates three degrees of “possibility”: the highest is “strong,” the middle is 
“significant,” and the lowest is “remote.” For this reason, the Committee added 
“(even a)” to the statutory definition. 


4. SERIOUS PHYSICAL HARM TO PERSONS. OJI-CR 503.11(A) § 4; R.C. 
2901.01(A)(5). 


5. CAUSATION. OJI-CR 417.23. 


6. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. “Physical harm to property” does not include 
wear and tear occasioned by normal use. 


COMMENT 
R.C. 2909.01(A)(4). 


7. OCCUPIED STRUCTURE. “Occupied structure” means any house, building, 
outbuilding, watercraft, aircraft, railroad car, truck, trailer, tent, or other structure, 
vehicle, or shelter, or any portion thereof, 


(Use appropriate alternative) 


(A) which is maintained as a permanent or temporary dwelling, even though it 1s 
temporarily unoccupied and whether or not any person is actually present. 


(or) 


(B) which at the time is occupied as the permanent or temporary habitation of any 
person, whether or not any person is actually present. 


(or) 


(C) which at the time is specially adapted for the overnight accommodation of any 
person, whether or not any person is actually present. 


(or) 


(D) in which at the time any person is present or likely to be present. 


COMMENT 
Drawn from R.C. 2909.01(C). 


(Rel. 16S LCRI-S/2016  Pub.4346) 
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8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.03 Arson R.C. 2909.03 (offenses committed on and after 7/1/96) 


|. The defendant is charged with arson. Before you can find the defendant guilty, you 


must find beyond a reasonable doubt that on or about the ___—SS—C yy’: oo 
, and in (County) (other jurisdiction), 


Ohio, the Ame tant, by means of (fire) (explosion), knowingly (caused) (created a 
substantial risk of) physical harm to 


(Use appropriate alternative[s ]) 
(A)(1) any property of another without the other person’s consent. 
(or) 
(A)(2) any property of (the defendant) (another) with purpose to defraud. 
(or) 


(A)(3) (the statehouse) (a courthouse) (a school building) (describe other structure) 
that is owned or controlled by (the state) (describe political subdivision) (describe 
department, agency, or instrumentality of the state or political subdivision), and that 
is used for public purposes. 


(or) 


(A)(4) any property of (another without his consent) ([the defendant] [another] with 
purpose to defraud), through the (offer) (acceptance) of (an agreement for hire) 
(describe other consideration). 


(or) 


(A)(5) any (park) (preserve) (wildlands) (brush-covered land) (cut-over land) 
(forest) (timberland) (greenlands) (woods) (describe other similar real property) 
that is (owned) (controlled) by (another person) (the state) (describe political 
subdivision) without the consent of the (other person) (state) (describe political 
subdivision). 


(or) 


(A)(6) any (park) (preserve) (wildlands) (brush-covered land) (cut-over land) 
(forest) (timberland) (greenlands) (woods) (describe other similar real property) 
that is (owned) (controlled) by (the defendant) (another person) (the state) (describe 
political subdivision), with purpose to defraud. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility as contrasted 


with a remote or (even a) significant possibility, that a certain result may occur or that 
certain circumstances may exist. 
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COMMENT 


R.C. 2901.01(A)(8). The Committee believes that the use of the phrase “remote 
or significant possibility” in this definition may be confusing, but the phrase can 
only be explained by assuming that the language chosen by the General Assembly 
contemplates three degrees of “possibility”: the highest degree is “strong,” the 
middle is “significant,” and the lowest is “remote.” For this reason, the Committee 
added “(even a)” to the statutory definition. 


4. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. “Physical harm to property” does not include 
wear and tear occasioned by normal use. 


COMMENT 
R.C. 2901.01(A)(4). 


5. PROPERTY. “Property” means any property, real or personal, tangible or 
intangible, and any interest or license in such property. 


COMMENT 
R.C. 2901.01(A)(10)(a). 


6, sPURPOSELY. OJL-CR4I17.01;.R.Ga 290 122( A): 


7. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another, or to knowingly cause, by deception, some detriment to another. 


COMMENT 
PACA NES ROSY 


8. ADDITIONAL FINDING: 
VALUE. OJI-CR 425,23; R.€. 2909818 
9. CONCLUSION. OJI-CR 425.01. 


(Rel, 16S 1CRI-S/2016 Pub.4346) 
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10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.03(B) Arson R.C. 2909.03(B) (offenses committed on and after 3/21/ 
17) [Rev. 5/6/17] 


1. The defendant is charged with arson. Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the day of : 
tee eel eee ee eC OUNLY )(Oler jusisdicuon), Olo, tie defendant, 
by means of (fire) (explosion), knowingly (caused) (created a substantial risk of) 
physical harm to a structure 





(Use appropriate alternative[s]) 
(B)(1) of another that was not an occupied structure; 
(or) 


(B)(2) of another that was not an occupied structure through the offer or the 
acceptance of an agreement for hire or other consideration; 


(Or) 


(B)(3) that was not an occupied structure that was (in) (on) a (park) (preserve) 
(wildlands) (brush-covered land) (cut- over land) (forest) (timberland) (greenlands) 
(woods) (describe similar real property) that was (owned) (controlled) by (another 
person) (the state) (describe other political subdivision). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSED. OJI-CR 417.23. 


4. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
R.C. 2901.01(A)(8). The Committee believes that the use of the phrase remote 
or significant possibility in this definition may be confusing, but the phrase can 
only be explained by assuming that the language chosen by the General Assembly 
contemplates three degrees of possibility: the highest degree is strong, the middle 
is significant, and the lowest is remote. For this reason, the Committee added 
“(even a)” to the statutory definition. 


5. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. Physical harm to property does not include 
wear and tear occasioned by normal use. 


(Rel. 1 7S3CRI-12/2017 = Pub.4346) 
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COMMENT 
Ri Gg 2901: 01s 


G7 (OCCUPIED SURUGLU Roane setae 
7.. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 


(B) CONSENT. The defendant claims he/she had the consent of the (other person) 
(the state) (describe the political subdivision). 


COMMENT 
eG 2707 Uo Gy. 


8. ADDITIONAL FINDING: 
(Adee VALUED OJ CRe405 223. RG 2000 03. ReGa2O008I 1s 
9. CONCLUSION. OJI-CR 425.01. 
10. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


117 CONCEUSION WITH EESSERSINGEUDEDZOEEU NSE Ol GR so) 
OJI-CR 425.11. 


CR 509.04 Disrupting public services R.C. 2909.04 (offenses committed on 
and after 7/1/96 but before 9/23/04) [Rev. 12/5/15] 


1. The defendant is charged with disrupting public services. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
Cavite aa eee eee oe oe ee nd eee enn (OLIV 


Ohio, the defendant (purposely by any means) (knowingly by damaging or tampering 
with any property) 


(Use appropriate alternative[s]) 


(A)(1) interrupted or impaired (television) (radio) (telephone) (telegraph) (describe 
other mass communications service) (police) (fire) (describe other public service 
communications) (radar) (loran) (describe other electronic aids to air or marine 
navigation or communications) (amateur radio communications) (citizens band 
radio communications) being used for public service or emergency communications. 


(or) 


(A)(2) interrupted or impaired (school bus transportation) (describe other type of 
public transportation) (public [water supply] [gas] [power] [describe other utility] 
Service). 


(Rel.17S3CRI-12/2017  Pub.4346) 
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(or) 


(A)(3) substantially impaired the ability of (law enforcement officers) (firemen) 
(rescue personnel) to (respond to an emergency) (protect and preserve any person or 
property from serious physical harm). 


PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 

KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

LAW ENFORCEMENT OFFICER. R.C. 2901.01(A)(11). 

SERIOUS PHYSICAL HARM TO PERSONS. R.C. 2901.01(A)(5). 
SERIOUS PHYSICAL HARM TO PROPERTY. R.C. 2901.01(A)(6). 


DW BR WD 


PROPERTY. “Property” means any property, real or personal, tangible or 
TeAipat eS and any interest or license in such property. 


COMMENT 
Drawn from R.C. 2901.01(A)(10)(a). 


8. ADDITIONAL FINDINGS: 
PHYSICAL HARM. OJI-CR 425.21; R.C. 2941.143. 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 2941.143. 
9. CONCLUSION. OJI-CR 425.01. 


10> CONEEUSION WITH LESSER INCLUDED “OFFENSES. ‘OJIF-CR 425-09, 
OJI-CR 425.11. 


CR 509.04 Disrupting public services R.C. 2909.04 (offenses committed on 
and after 9/23/04) [Rev. 12/5/15] 


1. The defendant is charged with disrupting public services. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
day ol. — AU AE A Ae Dandsins - 778 tes ee County 


(other jurisdiction), Ohio, the defendant 
(Use appropriate alternative[s]) 


(A)(1) (purposely by any means) (knowingly by damaging or tampering with any 
property) interrupted or impaired ({television] [radio] [telephone] [telegraph] 
[describe other type of mass communication] service) ([{police] [fire] [describe other 
type of public service] communications) (a [radar] [loran] [describe other electronic 
aid| aid to air or marine navigation or communications) ([amateur] [citizens band] 
radio communications) being used for public service or emergency communica- 
tions; 


(or) 
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(A)(2) (purposely by any means) (knowingly by damaging or tampering with any 
property) interrupted or impaired (school bus transportation) (describe other type of 
public transportation) (public [water supply] [gas] [power] [describe other utility] 
service); 


(or) 
(A)(3) (purposely by any means) (knowingly by damaging or tampering with any 
property) substantially impaired the ability of (law enforcement officers) (firefighters) 
(rescue personnel) (emergency medical services personnel) (emergency facility 
personnel) to (respond to an emergency) (protect and preserve any person or 
property from serious physical harm); 


(or) 
(B) knowingly used (a [computer] [computer system] [computer network] [tele- 
communications device] [describe other electronic device or system]) (the internet) 
to (disrupt) (interrupt) (impair) the functions of (police) (fire) (educational) 
(commercial) (governmental) operations. 


2. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 
Sy KNOWINGEY Ss OJECR 417 alls RiGa290 1722/8): 
4. LAW ENFORCEMENT OFFICER. R.C. 2901.01. 


). EMERGENCY MEDICAL SERVICES PERSONNEL. R.C. 2909.04(D)(1); R-C; 
PSS 


6. EMERGENCY FACILITY PERSONNEL. R.C. 2909.04(D)(2). 


7. EMERGENCY FACILITY. “Emergency facility” means a hospital emergency 
department or any other facility that provides emergency medical services. 


COMMENT 
R.C. 2909.04(D)(3). 


Speen OSPITALS RC. 2909. 04(D (4) RC 3727 012 

9. HEALTH CARE WORKER. RiG32909A4D) (5) 

10.4 SERIOUS;PHYSICAE HARMslO;RERSONSieRrGe2901:01. 
Li SERIOUS PHYSICAL HARNVETOIPROPER EY [hiG@e 2901-010 


12. PROPERTY. “Property” means any property, real or personal, tangible or 
intangible, and any interest or license in such property. 


COMMENT 
Drawn from R.C. 2901.01. 


(Rel.17S3CRI-12/2017 Pub.4346) 
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) Lane OMPUTER«R.G42909:01 aRrGw2913-01s 
a) COMPUTER SYS TEM ORC. 2909 Ole BG. 2913.01. 
Pie COMPELLED WORK OR: 2900.01) RG. 2913 01, 
Pome eer Ovi NICATIONS DEVICE RC) 2909 017 R.C..2913.01. 


17. INTERNET. “Internet” means the international computer network of both federal 
and nonfederal interoperable packet switched data networks, including the graphical 
subnetwork known as the world wide web. 


COMMENT 


. R.C. 1.59. 


R.C. 2909.01(G) provides that “internet” has the same meaning as in R.C. 
341.42. Because R.C. 341.42 does not define “internet,” the Committee believes 
that the default definition contained in R.C. 1.59 applies. 


18. ADDITIONAL FINDING: 
(A) PHYSICAL HARM. OJI-CR 425.21; R.C. 2941.143. 
19. CONCLUSION. OJI-CR 425.01. 


: 20. CONCLUSION WITH LESSER INCLUDED OFFENSES. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.05(A) Vandalism—occupied structure R.C. 2909.05(A) (offenses 
committed on and after 9/30/11) [Rev. 12/7/19] 


1. The defendant is charged with vandalism. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 

20 Sarid ine “Eres (County) torpergurisdiction 2Ohio Mtibe 
defendant knowingly caused serious physical harm to an occupied structure or any of 
its contents. 


2 KNOWINGLY, OJECR 417-11; R.C¥Y901-22( BY 
4 3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. “Physical harm to property” does not include 
wear and tear occasioned by normal use. 





COMMENT 
E.¢, 29000 


, 5. SERIOUS PHYSICAL HARM. “Serious physical harm” means physical harm to 
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property that results in loss to the value of the property of one thousand dollars or more. 


COMMENT 
RIC. 2909 05(F)(2). 


6; OCCUPLED STRUCTURE. RC. 2000 01 
7. ADDITIONAL FINDING: 
(A) “VALUE. OJTCR 425.23; R-Gapo0Oalels 


COMMENT 


The amount of physical harm involved must equal or exceed $1,000 as an 
element of the offense of vandalism under R.C. 2909.05(A). If the value is less than 
$1,000, it is not a violation of R.C. 2909.05(A). 


8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSES. OJI-CR 425.09, OJI-CR 
425.11. 


10. GENERAL VERDICT FORM. OJI-CR 425.33. 
11. ADDITIONAL FINDING VERDICT FORM. 


We, the jury, having found the defendant guilty of vandalism, further find beyond a 
reasonable doubt that the amount of physical harm was * 


Sensei ine ke: 
(Use appropriate alternative) 
(1) “$1,000 or more but less than $7,500” 
(or) 
(2) “$7,500 or more but less than $150,000” 
(or) 
(3) “$150,000 or more” 


CR 509.05(B) Vandalism—property R.C. 2909.05(B) (offenses committed on 
and after 9/30/11) [Rev. 12/7/19] 


1. The defendant is charged with vandalism. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 

net} , and in (County) (other jurisdiction), Ohio, the 
defendant knowingly caused 








(Use appropriate alternative) 


(B)(1) physical harm to property (owned) (possessed) by another and 
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5 (Use appropriate alternative) 


COMMENT 
These two alternatives apply only to R.C. 2909.05(B)(1). 


(a) the (owner) (possessor) used the property in his/her/its (profession) (business) 
(trade) (occupation) and the (value of the property) (amount of physical harm 
involved) is one thousand dollars or more. 


(or) 
5 (b) regardless of the (value of the property) (amount of damage done to the 
property), the property or its equivalent was necessary for its (owner) (possessor) 
to engage in his/her/its (profession) (business) (trade) (occupation). 


(or) 


(B)(2) serious physical harm to property that is (owned) (leased) (controlled) by a 
governmental entity. 


COMMENT 
Tee eeoUS U5( (2) 
2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


4. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. “Physical harm to property” does not include 
wear and tear occasioned by normal use. 


COMMENT 
, RO wool: 


5. SERIOUS PHYSICAL HARM TO PROPERTY. “Serious physical harm” means 
physical harm to property that results in loss to the value of the property of one 
thousand dollars or more. 


COMMENT 
ee Otis 2) 


> 6. GOVERNMENTAL ENTITY. R.C. 2909.05(B)(2). 
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7. ADDITIONAL FINDING: 
(A) VALUE. OJI-CR 425.23; R.C. 2909.11. 


COMMENT 


The amount of physical harm involved must equal or exceed $1,000 as an 
element of the offense of vandalism under R.C. 2909.05(B)(2). If the value is less 
than $1,000, it is not a violation of R.C. 2909.05(B)(2). 


8. “CONCEUSION  OJECR®425.01° 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


10. ADDITIONAL FINDING VERDICT FORM. 


We, the jury, having found the defendant guilty of vandalism, further find beyond a 
reasonable doubt that the (value of the property) (amount of physical harm) was * 


* Insert in ink: 
(Use appropriate alternative) 
(1) “less than $7,500” 
(or) 
(2) “$7,500 or more but less than $150,000” 


(or) 
(3) “$150,000 or more” 


CR 509.05(C) Vandalism—cemeteries R.C. 2909.05(C)(offenses committed on 
and after 9/30/11) [Rev. 12/7/19] 


1. The defendant is charged with vandalism. Before you can find the defendant guilty, 

you must find beyond a reasonable doubt that on or about the ___——S—SSSs sy ff 
ee () , and in (County) (other jurisdiction), Ohio, the 

defendant, without privilege to do so, knowingly caused serious physical harm to 





(Use appropriate alternative[s]) 


(A) any (tomb) (monument) (gravestone) (describe other similar structure) used as 
a memorial for the dead; 


(or) 


(B) any (fence) (railing) (curb) (describe other property) used to (protect) (enclose) 
(ornament) any cemetery; 


(or) 
(C) a cemetery. 


(Rel.20S2—10/2020 Pub.4346) 
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2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, or 
bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 
COMMENT 
RO TORE 


3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
4. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


5. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. “Physical harm to property” does not include 
wear and tear occasioned by normal use. 

COMMENT 


REG T2901 OF. 


6. SERIOUS PHYSICAL HARM. “Serious physical harm” means physical harm to 
property that results in loss to the value of the property of one thousand dollars or more. 
COMMENT 

Re 0 09 OS(B)(2): 


pee ME TERY. RC 2909:05(B)(1). 
8. ADDITIONAL FINDINGS: 
(A) VALUE. OJI-FCR 425.23; R.C°°2909.11. 


COMMENT 


The amount of physical harm involved must equal or exceed $1,000 as an 
element of the offense of vandalism under R.C. 2909.05(C). If the value is less than 
$1,000, it is not a violation of R.C. 2909.05(C). 


9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
A25.11° 


11. GENERAL VERDICT FORM. OJI-CR 425.33. 
12. ADDITIONAL FINDING VERDICT FORM. 
We, the jury, having found the defendant guilty of vandalism, further find beyond a 
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reasonable doubt that the amount of physical harm was * 
* Insert in ink: 
(Use appropriate alternative) 
(1) “$1,000 or more but less than $7,500” 
(or) 
(2) “$7,500 or more but less than $150,000” 
(or) 
(3) “$150,000 or more” 


CR 509.05(D) Vandalism—breaking and entering a place of burial R.C. 


2909.05(D) (offenses committed on and after 9/30/11) [Rev. 12/7/ 
19] 


1. The defendant is charged with vandalism. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ____——S——Cs dy oo f 
tee) and in = (County) (oiler jurmampon a @iiogthe 
defendant, without privilege to do so, knowingly caused physical harm to a place of 
burial by breaking and entering into a (tomb) (crypt) (casket) (describe structure that 
is used as a memorial or enclosure for the dead). 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, or 
bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 
COMMENT 
ReGy290L0b 


3) KNOWINGBYS OTE CRE are eC Ue 213): 
4. CAUSATION. OJI-CR 417.23, OJI-CR 417.25. 


5. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible or intangible damage to property that, in any degree, results in loss to its value 
or interferes with its use or enjoyment. “Physical harm to property” does not include 
wear and tear occasioned by normal use. 


COMMENT 
R.C. 2901.01(A)(4). 


6. BREAKING AND ENTERING. 


COMMENT 


The Committee believes that no definition of “breaking and entering” is required. 
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The terms “breaking and entering” as used in this section are not synonymous with 
the offense of “breaking and entering.” R.C. 2909.05 (Vandalism) and R.C. 2911.13 
(Breaking and entering) are not allied offenses. State v. Wainwright, 8th Dist. 
Cuyahoga No. 101210, 2015-Ohio-677; State v. Shepherd, 2d Dist. Montgomery 
No. 24656, 2012-Ohio-736; State v. Parker, 183 Ohio App. 3d 431, 2009-Ohio- 
3667 (3d Dist). 


7. ADDITIONAL FINDING: 
Gey UG I-C R450 3-°R (a2 000. Ls 
8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


10. GENERAL VERDICT FORM. OJI-CR 425.33. 
11. ADDITIONAL FINDING VERDICT FORM. 


We, the jury, having found the defendant guilty of vandalism, further find beyond a 
reasonable doubt that the amount of physical harm was * 


* Insert in ink: 
(Use appropriate alternative) 
(1) “less than $7,500” 


(or) 
(2) “$7,500 or more but less than $150,000” 


(or) 
(3° $150,000 or more” 


CR 509.06 Criminal damaging or endangering R.C. 2909.06 (offenses 
committed on and after 7/1/96) 


1. The defendant is charged with criminal damaging or endangering. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt that on or about the 

day of . , and in (County) 
(other jurisdiction), Ohio, the defendant 


(Use appropriate alternative) 


(A)(1) knowingly, by any means, (caused) (created a substantial risk of) physical 
harm to property of (insert name of other person), without his/her/its consent. 


(or) 


(A)(2) recklessly, by means of (fire) (explosion) (flood) (poison gas) (poison) (radio 
active material) (caustic material) (corrosive material) (describe other inherently 
dangerous agency or substance), (caused) (created a substantial risk of) physical 
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harm to property of (insert name of other person), without his/her/its consent. 
2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. RECKEESSLYPOJI-GRYA HME Ss ReGe2oGT 22(e 
4. CAUSATION. OJI-CR 417.23. 
. 


SUBSTANTIAL RISK. “Substantial risk” means a strong possibility as contrasted 
with a remote or (even a) significant possibility, that a certain result may occur or that 


certain circumstances may exist. 
COMMENT 


R.C. 2901.01(A)(8). The Committee believes that the use of the phrase “remote 
or significant possibility” in this definition may be confusing, but that phrase can 
only be explained by assuming that the language chosen by the General Assembly 
contemplates three degrees of “possibility”: the highest degree is “strong”, the 
middle is “significant”, and the lowest is” remote”. For this reason, the Committee 
added (even a) to the statutory definition. 


6. PHYSICAL HARM TO PROPERTY. “Physical harm to property” means any 
tangible damage to property which, in any degree, results in loss of its value or 
interferes with its use or enjoyment. Physical harm to property does not include wear 
and tear occasioned by normal use. 

COMMENT 


R.C. 2901.01(A)(4). 


7. PROPERTY. “Property” means any property, real or personal, tangible or intan- 
gible, and any interest or license in such property. 
COMMENT 
Drawn from R.C. 2901.01(A)(10)(a). 


8. ADDITIONAL FINDINGS: 
SPECIAL PROPERTY. OJI-CR 425.23; R.C. 2909.06(B). 
SPECIAL FINDINGS. OJI-CR 425.25; R.C. 2909.06(B). 
9. RISK. “Risk” means a significant possibility, as contrasted with a remote 
possibility, that a certain result may occur or that certain circumstances may exist. 
COMMENT 


R.C. 2901.01(A)(7). 
(Text continued on page 423) 
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10. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
R.C. 2901.01(A)(3). 


11. CONCLUSION. OJI-CR 425.01. 


Pe CONCEUSION WITH LESSER INCLUDED OFFENSE. OJLCR 425.09, 
OJI-CR 425.11. 


CR 509.07 Criminal mischief R.C. 2909.07 (offenses committed on and after 
9/23/04) [Rev. 1/9/16] 


1. The defendant is charged with criminal mischief. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day of 3 OR: , and in (County) (other 
jurisdiction), Ohio, the defendant 


(Use appropriate alternative) 


(A)(1) without privilege to do so, knowingly (moved) (defaced) (damaged) 
(destroyed) ((mproperly tampered with) the property of another. 


(or) 


(A)(2) with purpose to interfere with the (use) (enjoyment) of property of another, 
employed a (tear gas device) (stink bomb) (smoke generator) (device that released 
a substance that was harmful or offensive to persons exposed or that tended to cause 
public alarm). 


(or) 
(A)(3) without privilege to do so, knowingly (moved) (defaced) (damaged) 


(destroyed) Gmproperly tampered with) a (bench mark) (triangulation station) 
(boundary marker) (survey [station] [monument] [marker]). 


(or) 


(A)(4) without privilege to do so, knowingly (moved) (defaced) (damaged) 
(destroyed) (improperly tampered with) any safety device or property, regardless of 
who owned it, that was (required) (placed) for the safety of others, so as to (destroy) 
(diminish) its (effectiveness) (availability) for its intended purpose. 


(or) 


(A)(5) with purpose to interfere with the (use) (enjoyment) of property of another, 
(set a fire) (placed personal property that had been set on fire) on the land of another, 
with the (fire) (personal property) having been (outside) (apart) from any (building) 
(structure) (personal property) that was on that land. 


(Rel. 16S2CRI-8/2016  Pub.4346) 


CR 509.07 OHIO JURY INSTRUCTIONS—CRIMINAL 424 


(or) 


(A)(6) without privilege to do so, and with the intent to impair the functioning of a 
(computer) (computer [system] [network] [software] [program]), knowingly 


(Use appropriate alternative[s]) 


(1) and in any manner or by any means, including but not limited to computer 
hacking, (altered) (damaged) (destroyed) (modified) a/any (computer) (computer 
[system] [network] [software] [program]) (data contained in a [computer] 
[computer (system) (network) (software) (program)]); 


(or) 


(2) introduced a computer contaminant into a (computer) (computer [system] 
[network] [software] [program]). 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
ReG@ 290 1,0 1s 


3. KNOWINGLY. OJI-CR 417.1 12 R@re2001 22(B). 


4. TAMPER. “Tamper” means to change either the physical location or physical 
condition of property. 


COMMENT 
Drawn from State v. Collier, 2d Dist. Montgomery No. 22686, 2010-Ohio-4039. 


5. PROPERTY. “Property” means any property, real or personal, tangible or 
intangible, and any interest or license in such property. 


COMMENT 
Drawn from R.C. 2901.01. 


6. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 
7 SAME YD EV IC ak. Ca 2900 (7: 
8. COMPUTER. R:C. 2909.0 lMReGa2) is. OlK 
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pr CONPUTER-SYSTEM: RIC.*2909°01 -R.€.<2915.01-. 
10. COMPUTER NETWORK. R.C. 2909.01, R.C. 2913.01. 
11. COMPUTER SOFTWARE. 


“Computer software” means computer programs, procedures, and other documen- 
tation associated with the operation of a computer system. 


COMMENT 
hes Olah e913 OF 


12. COMPUTER PROGRAM. 


“Computer program” means an ordered set of data representing coded instructions 
or statements that, when executed by a computer, cause the computer to process data. 


COMMENT 
eee 0) ale Gar 913.) le 


Pee COMPUTER HACKING. RG) 2909KIMaR IC, 2913.01. 
eae Oe ra Oe 7 Cee mre Loris 


15. COMPUTER CONTAMINANT. R.C. 2909.01. 
16. ADDITIONAL FINDINGS: 


(4) SPEGIAI> PROPERAIW,OJICR 425.23:4R-C..2909.07(C). 


(B) SPECIAL FINDINGS. OJI-CR 425.25; R.C. 2909.07(C). 


17. RISK. “Risk” means a significant possibility, as contrasted with a remote 
possibility, that a certain result may occur or that certain circumstances may exist. 


COMMENT 
ReG@e290 1G; 


18. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
RIC. 290T.01- 
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19. CONCLUSION. OJI-CR 425.01. 


20. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


21. VERDICT FORM. We, the jury, having found the defendant guilty of theft, 
further find beyond a reasonable doubt that the (value of the [computer] [computer 
(system) (network) (software) (program)]) (resulting loss to the victim) was * 


* Insert in ink: 
(Use appropriate alternative[s]) 


(1) “less than $1,000” 


(or) 
(2) “$1,000 or more and less than $10,000” 
(or) 
(3) “$10,000 or more” 
COMMENT 


The determination of value is limited to a violation of R.C. 2909.07(A)(6). It is 
not necessary for the jury to return an exact value. It is sufficient if the finding is 
expressed as a monetary range required to determine the degree of offense. 


CR 509.08 Endangering aircraft-airport operations R.C. 2909.08 (offenses 
committed on or after 7/1/96) 


1. The defendant is charged with endangering (aircraft) (airport operations). Before 
you can find the defendant guilty you must find beyond a reasonable doubt that on or 
aboubthewrewerme hb. 2. day'Olesesas ae See Se Se ain 

(County) (other jurisdiction), Ohio the defendant 


(Use appropriate alternative) 
(A)(1) knowingly (threw an object at) (dropped an object upon) any moving aircraft. 
(or) 


(A)(2) knowingly (shot with a bow and arrow) (discharged a [firearm] [airgun] 
[spring-operated gun]) at or toward any aircraft. 


(or) 


(B) knowingly or recklessly (shot with a bow and arrow) (discharged a [firearm] 
[airgun] [spring-operated gun]) (upon) (over) any airport operational surface. 
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i) 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. sh ECKEESSEYSOJLCR 40711 A Rer290T22(C): 


- 


AIR GUN. “Air gun” means a hand pistol or rifle that propels its projectile by 
means of releasing compressed air, carbon dioxide or other gas. 


COMMENT 
R.C. 2909.08(A)(1). 


3. FIREARM. OJI-CR 417.41; R.C. 2923.11(B)(). 


6. SPRING-OPERATED GUN. “Spring-operated gun” means a hand pistol or rifle 
that propels a projectile not less than four or more than five millimeters in diameter by 
means of a spring. 


COMMENT 
R.C. 2909.08(A)(3). 


7. AIRPORT OPERATIONAL SURFACE. R.C. 2909.08(A)(4). 
5. APPIRMATIVE DEFENSES TO-R'Cr 2909°08(C): 

(A) GENERAL. OJI-CR 417.27. 

(Dime © LE ORIZEDAPERSONeReG.2909.08(G (1): 


The defendant claims that at the time of the alleged offense he/she was an officer, 
agent, or employee of this or any other state or the United States, or a law 
enforcement officer, authorized to discharge firearms and acting within the scope of 
the officer’s, agent’s, or employee’s duties. 


(GC). so HUN TING. OR. SPORTING ACTIVITY..R.C..2909 08(C)(2). 


The defendant claims that at the time of the alleged offense he/she was lawfully 
engaged in any hunting or sporting activity or otherwise lawfully discharging a 
firearm, with the consent of the owner or operator of the airport operational surface 
or the authorized agent of either. 


9. ADDITIONAL FINDINGS: 
SPECIAL FINDING. OJI-CR 425.25; R.C. 2909.08(D), (E). 


10. RISK. “Risk” means a significant possibility, as contrasted with a remote 
possibility, that a certain result may occur or that certain circumstances may exist. 
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COMMENT 
R.C. 2901.01(A)(7). 


Il. PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other physiological impairment, regardless of its gravity or duration. 


COMMENT 
R.@ik2909.01(A)(3). 


12. CONCLUSION. OJI-CR 425.01. 
13. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


14. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.15 Failure to register or reregister as an arson offender R.C. 2909.15 
(offenses committed on and after 7/1/13) [Rev. 5/7/16] 


1. The defendant is charged with failing to (register) (reregister) as an arson offender. 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 
on or about the _ APAA day@ors_./-) Abst Use a Sandia 

(County) (other jurisdiction), Ohio, the defendant was 


(Use appropriate alternative) 


COMMENT 


The following alternatives are identified consistent with the lettered subsections 
EE OMA! lay 


(A) an arson offender who failed to register after having received notice under Ohio 
law of his/her duty to register personally as an arson offender with the (sheriff) 
(sheriff's designee) in the county in which the defendant resided within ten days 
after the (defendant is released from a [jail] [workhouse] [state correctional 
institution] [describe other institution]) (defendant’s sentencing hearing). 


COMMENT 


‘Notice under Ohio law” means notice under R.C. 2909.14(A)(1) or (2). The 
trial judge should instruct the jury as to the applicable notice requirements if 
receipt of notice is a factual issue. 
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(or) 


(B) an out-of-state arson offender who failed to register personally as an arson 
offender with the (sheriff) (sheriff's designee) in the county in which the defendant 
resided within ten days after (residing in) (occupying) a dwelling in Ohio for more 
than three consecutive days. 


(or) 
(D) an (arson offender) (out-of-state arson offender) who failed to reregister 
annually, in person, with the (sheriff) (sheriff’s designee) in the county in which the 
defendant resided within ten days of the anniversary of the calendar date in which 
the defendant initially registered. 


2. ARSON OFFENDER. R.C. 2909.13) 


3. REGISTER. “Register” means to return to the (sheriff) (sheriff's designee) the 
registration form containing the required information along with the defendant’s 
identification records and photograph. 


COMMENT 


Drawn from R.C. 2909.15(C) and (D). In some cases, additional instruction may 
have to be given that set forth the applicable specific requirements of R.C. 
POUT IOC) OF (1) ): 


4. RESIDED. “Resided” means the fixed place of habitation to which the person 
intends to return when absent. 


COMMENT 
Drawnsitomen p05 2, 


5. OUT-OF-STATE ARSON OFFENDER. R.C. 2909.13. 
6. CONCLUSION. OJI-CR 425.01. 


7. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 509.22 Soliciting or providing support for terrorism R.C. 2909.22 [Rev. 
3-17-12] 


1. The defendant is charged with soliciting or providing support for an act of terrorism. 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 
on or about the av eet eee 7 |) eres ATIC 11) eee ee = COUN Y) 
(other jurisdiction), Ohio, the defendant (raised) (solicited) (collected) (donated) 
(provided) any material support or resources, with purpose that the material support or 
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resources would be used in whole or in part to (plan) (prepare) (carry out) (aid in) the 
(commission of) (concealment of) (escape from) an act of terrorism. 


2. SOLICIT. “Solicit” means to seek, ask, influence, invite, tempt, lead on, or bring 


pressure to bear. 


COMMENT 
State v. Skatzes, 104 Ohio St.3d 195, 2004-Ohio0-6391. 


3. AID. “Aid” means to support, assist, encourage, cooperate with, advise, or incite. 


COMMENT 
Drawn from State v. Johnson, 93 Ohio St.3d 240, 2001-Ohio-1336. 


4. CONCEAL. “Conceal” means to hide, keep secret, or keep from discovery or 
observation by others. 


ESCAPE. “Escape” means to flee immediately after an act of terrorism. 
MATERIAL SUPPORT OR RESOURCES. R.C. 2909.21. 

PAYMENT INSTRUMENT. R.C. 2909.21. 

PURPOSELY. OJI-@Rea417 Gi eae 2012 Gy: 
AGWOESTIERRORIS Mak Ge2709@s 

10. SPECIFIED OFFENSE, RC 42900" 


0 GO NID 


COMMENT 


The court must give complete instructions describing the elements of the 
specified offense with necessary definitions and explanations. 


11. INTIMIDATE. “Tntimidate” means to frighten, scare, or bully. 
12. COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 
Ist GONGIUSIONZOJLGK 42 a Ole 


14. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.23. Making a terroristic threat R.C. 2909.23 [Rev. 3-17-12] 
1. The defendant is charged with making a terroristic threat. Before you can find the 
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defendant guilty, you must find beyond a reasonable doubt that on or about the 

aye! we eee 0) , and in (County) (other 
jurisdiction), Ohio, the defendant threatened to (commit) (cause to be committed) 
(insert specified offense) and 


(A) the defendant made the threat with purpose to 
(Use appropriate alternative[s/) 


(1) intimidate or coerce a civilian population, 


(or) 


(2) influence the policy of any government by intimidation or coercion, 


(or) 


(3) affect the conduct of any government by the threat or by (insert specified 


offense), 


(B) and as a result of the threat, the defendant caused a reasonable (expectation) 
(fear) of the imminent commission of (insert specified offense). 


COMMENT 


It is not a defense to a charge of a violation of this section that the defendant did 
not have the intent or capability to commit the threatened specified offense or that 
the threat was not made to a person who was a subject of the threatened specified 
offense. R.C. 2909.23(B). 


The Committee believes the determination as to whether the threatened offense 
was one of those specified by R.C. 2909.21(N) is a matter of law. 


2. THREATENED. “Threat” means (a statement) (conduct) (describe other means of 
communication) whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 


OJTCR 45/335, Drawn fromsiate y. Cress “112 Ohio Stad 72, 
(Text continued on page 429) 


(Rel.19S1CRI-5/2019 Pub.4346) 
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2006-Ohio-6501. 


PURPOSE Y OU-CR 417. 0L- R.C. 2901 22(A). 
CAUSE. OJI-CR 417.23. 
IMMINENT. “Imminent” means about to happen. 


tA Of TO 


INTIMIDATE. “Intimidate” means to frighten, scare, or bully. 


6 
7. COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 
8. CONCLUSION. OJI-CR 425.01. 

9 


. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.24 Terrorism R.C. 2909.24 [Rev. 3-17-12] 


1. The defendant is charged with terrorism. Before you can find the defendant guilty, 








you must find beyond a reasonable doubt that on or about the day of 
3h... Ad YD) ,andin__ CC (County) (other jurisdiction), Ohio, the 
defendant committed (insert specified offense) with purpose to 
(Use appropriate alternative[s ]) 
: (A) intimidate or coerce a civilian population; 
(or) 
(B) influence the policy of any government by intimidation or coercion; 
(or) 
(C) affect the conduct of any government by (insert specified offense). 
2.) SPECIFIED OFBENSE: RC. 2909.21(B). 
COMMENT 
’ The court must give complete instructions describing the elements of the 


specified offense with necessary definitions and explanations. 


3. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 

4. INTIMIDATE. “Intimidate” means to frighten, scare, or bully. 

5. COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 
6. ADDITIONAL FINDING: 


(A) SPECIFIED OFFENSE. R.C. 2909.24(B)(3). If you find the defendant guilty 
of terrorism, you must continue your deliberations to determine whether the state 
» proved beyond a reasonable doubt the defendant committed (insert first degree 
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felony or murder offense). If you find the defendant not guilty you shall not make 
this additional finding. 


COMMENT 


If the most serious underlying specified offense is aggravated murder, the 
Committee believes the court has to follow the procedures set forth in R.C. 
2929.02 to 2929.06. R.C. 2909.24(B)(4). 


7. CONCLUSION. OJI-CR 425.01. 


3.- ‘CONGLUSION= WITH’ -LESSER’ -INCLUDED*OFFENSE?*"OJL-GR’*425.09; 
OJI-CR 425.11. 


CR 509.26 Criminal possession of chemical weapon, biological weapon, 
radiological or nuclear weapon or explosive device R.C. 2909.26 
[Rev. 5-4-13] 


1. The defendant is charged with criminal possession of a (chemical weapon) 
(biological weapon) (radiological weapon) (nuclear weapon) (explosive device). 
Before you can find the defendant guilty, you must find beyond a reasonable doubt on 
or about the day of a2) , and in (County) 
(other jurisdiction), Ohio, the defendant knowingly possessed any (chemical weapon) 
(biological weapon) (radiological weapon) (nuclear weapon) (explosive device) with 
the intent to 





(Use appropriate alternative) 
(A) cause (serious physical harm) (death) to another person; 
(or) 


(B) ([{intimidate] [coerce] a civilian population) (influence the policy of any 
government by [intimidation] [coercion]) (affect the conduct of any government by 
[murder] [assassination] [kidnapping]). 


2” JNINO WINGEYCOTE GR rato 
3 INTENT OJL-CR AAO KCe COA) 


COMMENT 


The Committee believes the element included in this offense that the offense be 
committed with “intent” requires an instruction on purposely. Grossweiler v. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


4. » PURPOSELY. OJI-CR ‘417.01; R:C. 2901.22(A). 
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5. SERIOUS PHYSICAL HARM. R.C. 2901.01. 


6. BIOLOGICAL WEAPON. “Biological weapon” means any biological agent, 
toxin, vector, or delivery system or combination of any biological agent or agents, any 
toxin or toxins, any vector or vectors, and any delivery system or systems. 


COMMENT 
Ro ous |. 


Te DIOLOGICAL AGENT, RG: 2919.33. 
OS7iLDEDIY ERYeSWS DEMieR:. 29157 :3 3: 
Om Lexi Ge29177 35: 
1) ME CO Resky Co 29017532, 
11. CHEMICAL WEAPON. R.C. 2909.21. 
PZaeLOXIG CHEMICAL. R°-C£2909 DTS 
Io PREGURS OR. RG 909.2115 
14. RADIOLOGICAL WEAPON. R.C. 2909.21. 
Pome Cle ARS WEAPON R:G. 290921. 
LOM NRE OSIV E_DEVICE RC#29231iils 
17. INTIMIDATE. “Intimidate” means to frighten, scare, or bully. 
18. COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 
19. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 


(B) POSSESSION FOR MILITARY OR LAW ENFORCEMENT PURPOSE. 
R.C. 2909.26(D). The defendant claims that he/she possessed the (chemical 
weapon) (biological weapon) (radiological weapon) (nuclear weapon) (explosive 
device) for a purpose related to the performance of official duties related to a 
(military purpose of the United States) (law enforcement purpose). 

20. CONCLUSION. OJI-CR 425.01. 

21. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


22. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJL-CR 429.11". 


CR 509.27 Criminal use of chemical weapon, biological weapon, radiological 
or nuclear weapon or explosive device R.C. 2909.27 [Rev. 5-4-13] 


1. The defendant is charged with criminal use of a (chemical weapon) (biological 
weapon) (radiological weapon) (nuclear weapon) (explosive device). Before you can 
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find the defendant guilty, you must find beyond a reasonable doubt on or about the 





Cie) iPnaieenee ae) , and in (County) (other 





jurisdiction), Ohio, the defendant 


WN 


a etd 


a 
6. 
#% 


(Use appropriate alternative) 


(A) recklessly (used) (deployed) (released) (caused to be used) any (chemical 
weapon) (biological weapon) (radiological weapon) (nuclear weapon) (explosive 
device) that created a risk of (death) (serious physical harm) to any person who was 
not a participant in the offense. 


(or) 


(B) knowingly (used) (deployed) (released) (caused to be used) any (chemical 
weapon) (biological weapon) (radiological weapon) (nuclear weapon) (explosive 
device) with intent to ([intimidate] [coerce] a civilian population) (influence the 
policy of any government by [intimidation] [coercion]) (affect the conduct of any 
government by [murder] [assassination] [kidnapping]) (cause [physical harm] 
[death] to any person who was not a participant in the offense). 


RECKEESSLY OJI-CR 417il 7. KiC 2901 wae) 
KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
INTENT? OFFCRPMa170T RCeeowl 2 Ay 


COMMENT 


The Committee believes the element included in this offense that the offense be 
committed with “intent” requires an instruction on purposely. Grossweiler y. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


PURPOSELY2 OJI-CR 412019 R-C2290T 22(A): 
SERIOUS PHYSICAL HARM. R.C. 2901.01. 
PHYSICAL HARM. “Physical harm” means any injury, illness, or other physi- 


ological impairment, regardless of its gravity or duration. 


8. 


BIOLOGICAL WEAPON. “Biological weapon” means any biological agent, 


toxin, vector, or delivery system or combination of any biological agent or agents, any 
toxin or toxins, any vector or vectors, and any delivery system or systems. 


9, 


COMMENT 
Ie 2B: 


BIOLOGICAL AGENT. R.C. 2917.33. 


(Rel. L3S3CRI-10/2013  Pub.4346) 


433 ARSON AND RELATED OFFENSES CR 509.27 


DELIVERY SYSTEM. R.C..2917,33., 

TOXING RIE92917 33. 

AN AEG 1k od Cy a a ey 

CHEMICAL WEAPON. R.C. 2909.21. 

TOXIC CHEMICAL. R.C. 2909.21. 

PRECURSORAR C2909 21, 

RADIOLOGICAL WEAPON. R.C. 2909.21. 

NUCLEAR WEAPON. R.C, 2909.21. 

POSVIEOS LN BEV ICR AR LC. 2993. 1415 

INTIMIDATE. “Intimidate” means to frighten, scare, or bully. 
COERCE. “Coerce” means to compel by force, pressure, threat, or other means. 


AFFIRMATIVE DEFENSE: 


COMMENT 


The following affirmative defenses are applicable only when a violation of R.C. 
2909.27(A) is alleged. 


(A) GENERAL. OJI-CR 417.27. 


(B) HOUSEHOLD PRODUCT. R.C. 2909.27(D)(1)(a). The defendant claims that 
he/she possessed the (chemical weapon) (biological weapon) (radiological weapon) 
(nuclear weapon) (explosive device) and that it was a household product that is 
generally for sale to consumers in this state in the quantity and concentration 
available for sale to those consumers. 


(C) SELF-DEFENSE SPRAY. R.C. 2909.27(D)(1)(b). The defendant claims that 
he/she possessed the (chemical weapon) (biological weapon) (radiological weapon) 
(nuclear weapon) (explosive device) and that it was a self-defense spray. 


(D) PROTECTIVE, BONA FIDE RESEARCH, OR OTHER PEACEFUL PUR- 
POSE. R.C. 2909.27(D)(1)(c). The defendant claims that he/she possessed the 
(chemical weapon) (biological weapon) (radiological weapon) (nuclear weapon) 
(explosive device) and that it was a (biological agent) (toxin) (delivery system) the 
person possessed solely for protective, bona fide research, or other peaceful 
purposes. 


(E) PERMITTED PURPOSE. R.C. 2909.27(D)(1)(d). The defendant claims that 
he/she possessed the chemical weapon in a type and quantity consistent with and 
solely for the purpose of (any peaceful purpose related to an industrial, agricultural, 
research, medical, or pharmaceutical activity or other peaceful activity) (any 
purpose directly related to protection against toxic chemicals and to protection 
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against chemical weapons) (any military purpose of the United States that is not 
[connected with the use of a] [dependent on the use of the toxic or poisonous 
properties of the] chemical weapon to cause death or other harm when related to the 
performance of official duties) (any law enforcement purpose, including any 
domestic riot control purpose, when related to the performance of official duties). 


CONCLUSION. OJI-CR 425.01. 
CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


24. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


i) 
tO 


tO 
eS) 


CR 509.28 Illegal assembly or possession of chemicals or substances for the 
manufacture of a chemical weapon, biological weapon, 
radiological or nuclear weapon, or explosive device R.C. 2909.28 
(offenses committed on and after 9/10/12) [Rev. 8/5/15] 


1. The defendant is charged with illegal (assembly) (possession) of (chemicals) 
(substances) for the manufacture of a/an (chemical weapon) (biological weapon) 
(radiological weapon) (nuclear weapon) (explosive device). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt on or about the 

day Gr tii Ot. & 20 2a) and in |= esl ar (Counivmceiize: 
Jurisdiction), Ohio, the defendant, with the intent to manufacture a/an (chemical 
weapon) (biological weapon) (radiological weapon) (nuclear weapon) (explosive 
device), knowingly (assembled) (possessed) one or more (toxins) (toxic chemicals) 
(precursors of toxic chemicals) (vectors) (biological agents) (hazardous radioactive 
substances) that may be used to manufacture a (chemical weapon) (biological weapon) 
(radiological weapon) (nuclear weapon) (explosive device). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
INTENT. OJI-CR 417.01; R.C. 2901.22(A). 


ee) 


COMMENT 


The Committee believes the element included in this offense that the offense be 
committed with “intent” requires an instruction on purposely. Grossweiler v. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


Ay “PURROSERY OJTF@ Rea 170 tet a0 ea 
5. CHEMICAL WEAPON. R.C, 2909.21. 


6. BIOLOGICAL WEAPON. “Biological weapon” means any biological agent, 
toxin, vector, or delivery system or combination of any biological agent or agents, any 
toxin or toxins, any vector or vectors, and any delivery system or systems. 
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COMMENT 
RCP 2909.2 1s 


i. BIOLOGICAISAGENT 'R.CY2917'33:- 

Se N a 29 17,35. 

9 Vast hORo RiGe291/.33: 

MeV y owl 3) 0] EVE heCe ool). 55. 

11. RADIOLOGICAL WEAPON. R.C. 2909.21. 
PZ tO CEE AR IWEACPON: RG 2909 21. 

lo) EXPEOsSIVEHDE VIC RR! Ge290 301 le 

ieee NIC] CHENMICAIS RiC; 290921" 
eee ROO hk Gee 9001 


16. SINGLE CHEMICAL OR SUBSTANCE (ADDITIONAL). It is not necessary to 
find that the defendant (assembled) (possessed) all chemicals or substances necessary 
to manufacture a/an (chemical weapon) (biological weapon) (radiological weapon) 
(nuclear weapon) (explosive device). If you find beyond a reasonable doubt that the 
defendant (assembled) (possessed) a single chemical or substance, with the intent to 
use that chemical or substance in the manufacture of a/an (chemical weapon) 
(biological weapon) (radiological weapon) (nuclear weapon) (explosive device), you 
may find the defendant guilty. 


COMMENT 
Drawn from R.C. 2909.28(B). 


17. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 


(B) PERMITTED PURPOSE. R.C. 2909.28(D). The defendant claims that he/she 
(assembled) (possessed) the (toxins) (toxic chemicals) (precursors of toxic 
chemicals) (vectors) (biological agents) (hazardous radioactive substances) for a 
purpose related to the performance of official duties related to a (military purpose 
of the United States) (law enforcement purpose, including any domestic riot control 
purpose). 


COMMENT 
In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court 
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held that “R.C. 2925.03(B)(1) excludes licensed health professionals from being 
subject to drug-trafficking charges, and the burden of proving the inapplicability of 
this exclusion rests upon the State. Therefore, to convict a licensed health 
professional of trafficking in drugs under R.C. 2925.03(A), the State bears the 
burden of proving beyond a reasonable doubt the inapplicability of the licensed- 
health-professional exception in R.C. 2925.03(B)(1) by submitting evidence that 
the licensed health professional violated statutes or regulations that define the 
standard of care for dispensing controlled substances.” 


The Committee recognizes that this case presents a dilemma for the trial judge 
as to when to instruct the jury that the state must prove that the exception in the 
criminal statute does not apply to a defendant as an element as opposed to an 
affirmative defense. See State v. Durbin, 9th Dist. No. 1OCA0136-M, 2012-Ohio- 
301, which holds that the exception 1s either an element of the offense that the state 
must prove beyond a reasonable doubt or an affirmative defense that a defendant 
must prove. 


18. CONCLUSION. OJI-CR 425.01. 
19. CONCLUSION WITH AFFIRMATIVE DEFENSE, OJI-CR 425.03. 


20. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.29 Money laundering in support of terrorism R.C. 2909.29 [Rev. 5-4- 
13] 

1. The defendant is charged with money laundering in support of terrorism. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or about 
the: day: of ee SOR arc Sith eee Conny mem 
jurisdiction), Ohio, the defendant knew that the property was (the proceeds of an act 
of terrorism) (a monetary instrument [given] [received] [intended] [to be used] in 
support of an act of terrorism) and ([conducted] [attempted to conduct] any transaction 
involving that property) ([transported] [transmitted] [transferred] that monetary 
instrument) with the intent to 


(Use appropriate alternative[s]) 
(A) (commit) (further the commission) of criminal activity; 
(or) 


(B) (conceal) (disguise) the (nature) (location) (source) (ownership) (control) of (the 
proceeds of an act of terrorism) (a monetary instrument [given] [received] [intended 
to be used] to support an act of terrorism); 


(or) 


(C) (conceal) (disguise) the intent to avoid a transaction reporting requirement under 
(Ohio) (federal) law. 
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COMMENT 


The court should instruct the jury on the applicable reporting requirements 
under R.C. 1315.53 or federal law. R.C. 2909.29(A)(3). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
See bene OI-CR 417-017 RCo 290T 227A). 


COMMENT 


The Committee believes the element included in this offense that the offense be 
committed with “intent” requires an instruction on purposely. Grossweiler v. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


4.” -PURPOSEDYSOJI-CR 417201;/R-€.)2901:22(A). 


5. CONCEAL. “Conceal” means to hide, keep secret, or keep from discovery or 
observation by others. 


6 MATERIAL SUPPORT OR RESOURCES®ER'C, 29092) 
7. PAYMENT INSTRUMENT. R.C. 2909.21. 

So eaClOR TERRORISM. R.C. 2900218 

Pee el EDLOGUE NSE kh 29092 1 


COMMENT 


The court must give complete instructions describing the elements of the 
specified offense with necessary definitions and explanations. 


10. ADDITIONAL FINDING: 
(A) VALUE. OJI-CR 425.23; R.C. 2909.29(B). 
11. CONCLUSION. OJI-CR 425.01. 
12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


13. CONCLUSION WITH LESSER INCLUDED” OFFENSE, OJI-CR 425.09, 
OJI-CR 425.11. 


CR 509.101 Railroad grade crossing device vandalism R.C. 2909.101 (offenses 
committed on and after 4/9/03) [Rev. 2/6/16] 


1. The defendant is charged with railroad grade crossing device vandalism. Before you 
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can find the defendant guilty, you must find beyond a reasonable doubt that on or about 
the VN ee Ae WARG.IN: ¢. Ws 2 = (County) Bother 
jurisdiction), Ohio, the defendant knowingly (defaced) (damaged) (obstructed) 
(removed) (impaired) the operation of a/an (railroad grade cross warning signal) 
(describe other protective device). 





COMMENT 
Protective devices include any gate, bell, light, crossbuck, stop sign, yield sign, 
advance warning sign, or advance pavement marking. R.C. 2909.101(A). 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
3. ADDITIONAL FINDINGS: 
(A) SPECIAL FINDING. OJI-CR 425.25; R.C. 2909.101(B). 
(B) DEFINITIONS: 
(1) SERIOUS PHYSICAL HARM TO PROPERTY. R.C>290f-6F- 


(2) SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as 
contrasted with a remote or significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
ReGigz90U.Ole 


(3) PHYSICAL HARM TO PERSONS. “Physical harm to persons” means any 
injury, illness, or other physiological impairment, regardless of its gravity or 
duration. 


COMMENT 
RiG@e290 hol 


(4) SERIOUS PHYSICAL HARM TO PERSONS. R.C. 2901.01. 
4, CONCLUSION. OJI-CR 425.01. 


5. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJIF-CR#425,09; 
OJI-CR 425.11. 


[Next Page is 445] 
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Chapter CR 511 
ROBBERY, BURGLARY AND TRESPASS 


CR 511.01(A) Aggravated robbery /Rev. 1-23-10] 

CR 511.01(B) Aggravated robbery 

CR 511.02 Robbery R.C. 2911.02 (offenses committed on and after 7/1/96) [Rev. 9/20/14] 
CR 511.11 Aggravated burglary /Rev. 9-11-10] 

CR 511.12 Burglary (offenses committed before 9/30/11) [Rev. 12-8-12] 

CR 511.12 Burglary (offenses committed on and after 9/30/11) [Rev. 12-8-12] 


CR 511.12(B) Trespass in a habitation when a person is present or likely to be present (offenses 
committed on and after 9/30/11) [Rev. 2/1/20] 


CR 511.13(A) Breaking and entering: structure /Rev. 9-11-10] 

CR 511.13(B) Breaking and entering: land 

CR 511.21 Criminal trespass (offenses committed on and after 7/1/09) [Rev. 8-11-10] 
CR 511.211 Aggravated trespass 

CR 511.23 Criminal trespass on a place of public amusement R.C. 2911.23 [Reyv. 8/7/19] 
CR 511.31 Safecracking 

CR 511.32. Tampering with coin machines 


CR 511.01(A) Aggravated robbery R.C. 2911.01(A) /Rev. 1-23-10] 


1. The defendant is charged with aggravated robbery. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the ____ day of 

; wae eee COUNLY (Clicr jurisdiction), Olid, the 
defendant, while (committing) (attempting to commit) (fleeing immediately after 


[committing] [attempting to commit]) (insert name of applicable theft offense under 
RIC. BOISI0T LK ]), 


(Use appropriate alternative) 


(A)(1) had a deadly weapon (on or about his/her person) (under his/her control) and 
(displayed) (brandished) (indicated that he/she possessed) (used) the weapon. 


COMMENT 


It is permissible to infer the possession of a deadly weapon from the defendant’s 
words and conduct. State v. Green (1996), 117 Ohio App.3d 644. The jury may also 
infer the operability of a firearm. R.C. 2923.11(B)(2). 

Because R.C. 2911.01(A)(1) imposes strict lability, it is not necessary to prove 
“recklessness” or any specific mental state with regard to the deadly weapon 
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element of the offense of robbery. State v. Lester, 123 Ohio St.3d 396, 2009-Ohio-4225. 


(or) 


(A)(2) had dangerous ordnance (on or about his/her person) (under his/her control). 


(or) 
(A)(3) (inflicted) (attempted to inflict) serious physical harm on (insert name of 


victim). 


2. ATTEMPT. An “attempt” occurs when a person (insert applicable culpable mental 
state) engages in conduct that, if successful, would result in (insert name of applicable 
theft offense). 


3. UNDERLYING THEFT OFFENSE. Before you can find that the defendant was 
(committing) (attempting to commit) (insert name of applicable theft offense under 
R.C. 2913.01[K]) you must find beyond a reasonable doubt that the defendant (describe 
each element of applicable theft offense). 


COMMENT 


The Court must instruct the jury on the elements of the applicable theft offense 
as charged in the indictment, together with the meaning of pertinent words and 
phrases. 


The Committee believes that the state must prove the culpable mental state of the 
underlying theft offense. 


4. CONCURRENCE. The act of (having the deadly weapon on or about his/her 
person or under his/her control and [displaying] [brandishing] [indicating possession 
of] it) ({inflicting] [attempting to inflict] serious physical harm) (possessing dangerous 
ordnance) must occur during or immediately after the (insert name of applicable theft 


offense). 


COMMENT 
See State v. Ballard (1984), 14 Ohio App.3d 59. 


5. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 


RG O72 3611 
(Text continued on page 447) 
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The use of an unloaded gun in the course of a robbery is sufficient for conviction 
of aggravated robbery. State v. Vondenberg (1980), 61 Ohio St.2d 285; State y. 
Meek (1978), 53 Ohio St.2d 35. 


6. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 

device, or thing that has two characteristics. The first characteristic is that it 1s capable 

of inflicting or causing death. The second characteristic is in the alternative: either the 

instrument, device, or thing was designed or specially adapted for use as a weapon, or 

it was possessed, carried, or used in this case as a weapon. These are questions of fact 
€ for you to decide. 


INCI OK ON ANCE RC 29731 1. 


COMMENT 


In defining “dangerous ordnance,” the court may have to define other terms such 
as “automatic firearm,” “sawed-off firearm,” “zip gun,” “ballistic knife,” “explo- 
sive device,” or “incendiary device.” These terms are included within the definition 
of “dangerous ordnance” and are defined in R.C. 2923.11(E) through (J). 


® Seo nOUS PHiysiI@Al HARM TO PERSONS, B.C. 2901.01. 


9. SUBSTANTIAL RISK. “Substantial risk” means a strong possibility, as con- 
trasted with a remote or (even a) significant possibility, that a certain result may occur 
or that certain circumstances may exist. 


COMMENT 
Drawn from R.C. 2901.01. 


8 10. BRANDISH. “Brandish” means to wave or exhibit in a menacing or challenging 
way. 


11. CONCLUSION. OJI-CR 425.01. 


12. CONCLUSIONS WI THe LESSERe INCLUDED" OFFENSE, sOJl-CR#425.09. 
OJI-CR 425.11. 


CR 511.01(B) Aggravated robbery R.C. 2911.01(B) 


COMMENT 


Effective September 16, 1997, R.C. 2911.01 was amended to add a new offense 
t under division (B). Offenses charged under division (A) of R.C. 2911.01 are not 
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affected by the amendment. 


1. The defendant is charged with aggravated robbery. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day of fp_ VWORAS SS Sanding “®) fi aeAaCounty; 
Ohio, the defendant, without privilege to do so, knowingly ({removed] [attempted to 
remove] a deadly weapon from the person of a law enforcement officer) ({deprived] 
[attempted to deprive] a law enforcement officer of a deadly weapon) and the law 
enforcement officer, at the time of the (removal) (attempted removal) (deprivation) 
(attempted deprivation) was acting within the scope of his/her duties and the defendant 
knew or had reasonable cause to know that the law enforcement officer was a law 
enforcement officer. 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
REG 270 FP OLCN Gh) 


3: -—KNOWINGEY. OJL-CR 417 [ick Ce20U 1222): 


4. ATTEMPT. An “attempt” occurs when a person knowingly engages in conduct 
that, if successful, would result in the commission of this offense. 


5. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
RAS. 297A: 


6. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device or thing which has two characteristics. The first characteristic is that it is 
capable of inflicting or causing death. The second characteristic is in the alternative: 
either the instrument, device or thing was designed or specially adapted for use as a 
weapon, or it was possessed, carried or used in this case as a weapon. These are 
questions of fact for you to decide. 


7. LAW ENFORCEMENT OFFICER. R.C. 2901.01(A)(11), 2911.01(D)(2). 
8. DEPRIVE. “Deprive” means to take or withhold from another. 
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9. REASONABLE CAUSE TO KNOW. In deciding whether the defendant had 
reasonable cause to know that (insert name of law enforcement officer) was a law 
enforcement officer, you must put yourself in the position of this defendant with 
his/her knowledge, or lack of knowledge, and under the circumstances and conditions 
that surrounded him/her at that time. You must consider the conduct of the persons 
involved and decide if their acts and words and all the surrounding circumstances 
would have caused a person of ordinary prudence and care to know that (insert name 
of law enforcement officer) was a law enforcement officer. 


10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 311.02 Robbery R.C. 2911.02 (offenses committed on and after 7/1/96) 
[Rev. 9/20/14] 


1. The defendant is charged with robbery. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ___SS—C ary: oo f 
ee, () ee ee Sere c1)CKI |) oe eee eee C2 OLITILY) TOLLE JILFISCICLION), 
Ohio, the defendant, in (committing) (attempting to commit) (fleeing immediately 
after [committing] [attempting to commit]) the offense of (insert name of applicable 
theft offense under R.C. 2913.01[K]), 


COMMENT 


The mens rea element is satisfied if the state proves the culpable mental state of 
the theft offense. State v. Tolliver, 140 Ohio St.3d 420, 2014-Ohio-3744. 


(Use appropriate alternative]s ]) 


(A)(1) had a deadly weapon (on or about his/her person) (under his/her control); 


COMMENT 


It is permissible to infer the possession of a deadly weapon from the defendant’s 
words and conduct. State v. Green, 117 Ohio App.3d 644 (1996). 


Because R.C. 2901.21(B) does not apply to R.C. 2911.02, the state need not 
prove “recklessness” or any culpable mental state in proving the deadly weapon 
element of the offense of robbery. State v. Wharf, 86 Ohio St.3d 375 (1999). See 
also State v. Tolliver, 140 Ohio St.3d 420, 2014-Ohio-3744. 


(or) 


(A)(2) (inflicted) (attempted to inflict) (threatened to inflict) physical harm on 
(insert name of victim); 
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COMMENT 


Because R.C. 2901.21(B) does not apply to R.C. 2911.02, the state need not 
prove “recklessness” or any culpable mental state in proving the physical harm 
element of the offense of robbery. State v. Tolliver, 140 Ohio St.3d 420, 
2014-Ohio-3744. 


(or) 
(A)(3) (used) (threatened the immediate use of) force against (insert name of 
victim). 


COMMENT 


Because R.C. 2901.21(B) does not apply to R.C. 2911.02, the state need not 
prove “recklessness” or any culpable mental state in proving the force element of 
the offense of robbery. State v. Tolliver, 140 Ohio St.3d 420, 2014-Ohio-3744. 


2. UNDERLYING THEFT OFFENSE. Before you can find that the defendant was 
(committing) (attempting to commit) the offense of (insert name of applicable theft 
offense under R.C. 2913.01[K]), you must find beyond a reasonable doubt that the 
defendant (describe each element of applicable theft offense). 


COMMENT 

The court must instruct the jury on the elements of the applicable theft offense 
as charged in the indictment, together with the meaning of pertinent words and 
phrases. 

A theft offense committed while the defendant was in possession or control of 
a deadly weapon is robbery, and the state need not prove any culpable mental state 
beyond that required for the theft offense. State v. Wharf, 86 Ohio St.3d 375 
(1999): See also State v. Tolliver, 140 Ohio St.3d 420, 2014-Ohio-3744. 


3. THREAT. OJI-CR 417.35. 


4. CONCURRENCE. The act of (having the deadly weapon [on or about his/her 
person] [under his/her control]) ({inflicting] [attempting to inflict] [threatening to 
inflict] physical harm) ({using] [threatening the immediate use of] force) must occur 
during or immediately after the offense of (insert name of applicable theft offense 
under R.C. 2913.01[K]). 


5. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 
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COMMENT 
R.C. 2923.11. The operability of a firearm may also be inferred by the jury. R.C. 
2923.11(B)(2). 


The use of an unloaded gun in the course of a robbery 1s sufficient for conviction 
of aggravated robbery. State v. Vondenberg, 61 Ohio St.2d 285 (1980); State v. 
Meek, 53 Ohio St.2d 35 (1978). 


6. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, 
device, or thing that has two characteristics. The first characteristic is that it is capable 
of inflicting or causing death. The second characteristic is in the alternative: either the 
instrument, device, or thing was designed or specially adapted for use as a weapon, or 
it was possessed, carried, or used in this case as a weapon. These are questions of fact 
for you to decide. 


COMMENT 
State v. Goodwin, 6th Dist. Lucas No. L-12-1341, 2014-Ohio-2323. 


7. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
ove TON ABA. 


8. FORCE. “Force” means any violence, compulsion, or constraint physically 
exerted by any means upon or against a person or thing. 


COMMENT 
RiGa2908 Ole 


9, FEAR OR APPREHENSION. Although the state is not required to present proof 
of fear or apprehension on the part of the victim, evidence has been admitted to prove 
that (insert name of victim) was put in fear. This evidence was offered by the state to 
prove that the defendant (used) (threatened the immediate use of) force. If you find that 
(insert name of victim) was placed in fear, that his/her fear was reasonable under the 
circumstances, and that this fear would cause a reasonable person to give up his/her 
property against his/her will, then you may find that the state has proved the element 
of force. 


(Rel.1SS LCRI-3/2015  Pub.4346) 


CR 511.01 OHIO JURY INSTRUCTIONS—CRIMINAL 452 


COMMENT 
Drawn from State v. Bush, 119 Ohio App.3d 146 (1997). 
The threat of violence, compulsion, or constraint need not be explicit; rather, it 


can be implied from the defendant’s demeanor and tone of voice. State v. Davis, 
6 Ohio St.3d 91 (1983). 


LOD SCONCEWSIONSOU-GRi 5-01: 


ll, CONCLUSION WITH LESSER INCLUDED OFFENSE. .OJI-CR 425.09, @ 
OJI-CR 425.11. a 


CR 511.11 Aggravated burglary R.C. 2911.11 /Rev. 9-11-10] 


1. The defendant is charged with aggravated burglary. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

Cay. Of Sa" = SIE 2 eee and ily ee enn @Oniover ce ee e 
defendant, with purpose to commit the offense of (insert name of criminal offense), 
trespassed by (force) (stealth) (deception) in (an occupied structure) (a separately 
secured or separately occupied portion of an occupied structure), when another person 
(other than an accomplice of the defendant) was present in that (structure) (separately 
secured or separately occupied portion of the occupied structure) and the defendant rif 


(Use appropriate alternative[s ]) 


(A)(1) Gnflicted) (attempted to inflict) (threatened to inflict) physical harm on that 
person; 


COMMENT 


The Committee believes that it is not necessary to instruct the jury on criminal 
attempt under OJI-CR 523.02. 


(or) a 
(A)(2) had a (deadly weapon) (dangerous ordnance) on or about his/her person or 
under his/her control. 


COMMENT 


The court must instruct the jury on the elements of the applicable criminal 
offense as charged in the indictment, together with the meaning of pertinent words 
and phrases. 


2 eel POSE OJ L@ Raa 157.0 le he 0122 (A). © 
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COMMENT 


Depending on the facts in evidence, an instruction may be needed to advise the 
jury that only a purpose to commit a criminal offense is necessary and not the 
actual commission thereof. 


Purpose to commit an offense can be formed at any point during the trespass. 
State v. Fontes, 87 Ohio St.3d 527, 2000-Ohio-472. 


3. CRIMINAL OFFENSE. 


COMMENT 


The Committee notes that there is a dispute as to whether juror unanimity on the 
criminal offense is required. Three justices of the Ohio Supreme Court have opined 
that there is no requirement that the jurors unanimously agree as to which 
underlying criminal offense the defendant intended to commit during the burglary, 
while three other justices have opined that the jurors must unanimously agree on 
the underlying crime the defendant intended to commit as part of the alleged 
aggravated burglary. The seventh justice concurred in judgment only and did not 

(Text continued on page 453) 
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4 opine on the juror unanimity issue. State y. Gardner, 118 Ohio St.3d 420, 
2008-Ohio-2787 (plurality opinion). Despite the lack of binding precedent from 
the Ohio Supreme Court on the juror unanimity issue, a number of courts of 
appeals have applied the lead opinion in Gardner in various contexts as binding 
precedent supporting the proposition that a jury need not agree on a single means 
for committing an offense. See Kraly v. Vannewkirk (1994), 69 Ohio St.3d 627, 633 
(a plurality opinion is “of questionable precedential value ... [because it] fail[s] to 
receive the requisite support of four justices . . . in order to constitute controlling 
law’). 


The Committee believes that the better practice is for the trial judge to instruct 
the jury on the elements of the underlying criminal offense together with the 
& meaning of pertinent words and phrases. Three justices have opined that this is 
mandated, while three other justices opined that it is a preferable practice for the 
trial judge to instruct the jury as to which criminal offense the defendant is alleged 
to have intended to commit. Gardner, 118 Ohio St.3d 420, 2008-Ohio-2787. 


gue LRESPASS, OFT-ERSS Fl 2d RiG 29 V1 


COMMENT 
Trespass is an element of the offense of aggravated burglary. A trespass can be 
ri) committed with a knowing, reckless or negligent culpable mental state. See R.C. 
2911.21. The court must instruct on the elements of trespass including the 
appropriate culpable mental state as indicated by the facts of the case. See OJI-CR 
OMB SA 


A spouse may be criminally liable for trespass and/or burglary in the dwelling 
of the other spouse who is exercising custody or control over that dwelling. State 
v. Lilly (1999), 87 Ohio St.3d 97. 


Where a defendant lawfully entered a residential premises, the privilege to be in 
or upon those premises can be inferred to have been revoked where the defendant 
thereafter committed a violent felony directed against another person in the 
premises who had the ability and authority to revoke the privilege. State v. Steffen 

© (1987), 31 Ohio St.3d 111. Privilege is defined in R.C. 2901.01. 


5. FORCE. “Force” means any violence, compulsion, effort, or constraint (exerted) 
(used) by any means upon or against a person or thing to gain entrance. 


COMMENT 
Drawn from R.C. 2901.01. 


Force may properly be defined as “effort” rather than “violence” to gain 
entrance into a residence including opening an unlocked door. State v. Lane (1976), 


v (Rel. LOS3CRI-12/2010  Pub.4346) 
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SO Ohio App.2d 41. 


6. STEALTH. “Stealth” means any secret or sly act to avoid discovery and to gain 
entrance into or to remain within a structure of another without permission. 


COMMENT 


Drawn from State v. Lane (1976), 50 Ohio App. 2d 41 and State vy. Bullard, 11th 
Dist. No. 2009-T-0096, 2010-Ohio-3464. 


7. DEGER PION MRIG 29 125015 
SOC CUPIBD TS TRUGT URES OlECK e007 Sa shke@ e000) 


9. PHYSICAL HARM. “Physical harm to persons” means any injury, illness, or 
other physiological impairment, regardless of its gravity or duration. 


COMMENT 
eG TONG 


10. DEADLY WEAPON. “Deadly weapon” means any instrument, device, or thing 
capable of inflicting death, and designed or specially adapted for use as a weapon, or 
possessed, carried, or used as a weapon. 


COMMENT 
RiGI2923.1R 


11. CAPABILITY OF DEADLY WEAPON. A deadly weapon is any instrument, < 
device, or thing that has two characteristics. The first characteristic is that it is capable 

of inflicting or causing death. The second characteristic is in the alternative: either the 
instrument, device, or thing was designed or specially adapted for use as a weapon, or 

it was possessed, carried, or used in this case as a weapon. These are questions of fact 

for you to decide. 


COMMENT 


It is permissible to infer the possession of a deadly weapon from the defendant's 
words and conduct. State v. Green (1996), 117 Ohio App.3d 644. The operability 





(Rel. JOS3CRI-12/2010 Pub.4346) 


455 ROBBERY, BURGLARY AND TRESPASS CR 511.12 


of a firearm may also be inferred by the jury. R.C. 2923.11(B)(2). 


12. DANGEROUS ORDNANCE. R.C. 2923.11. 


COMMENT 


In defining “dangerous ordnance,” the court may have to define other terms such 
as “automatic firearm,” “sawed-off firearm,” “zip gun,” “ballistic knife,” ““explo- 
sive device,” or “incendiary device.” These terms are included within the definition 
of “dangerous ordnance” and are defined in R.C. 2923.11. 


13. CONCLUSION. OJI-CR 425.01. 


14 CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 511.12 Burglary R.C. 2911.12 (offenses committed before 9/30/11) [Rev. 
12-8-12] 


1. The defendant is charged with burglary. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 

: , and in County, Ohio, the defendant, by (force) 
(stealth) (deception) trespassed in 


(Use appropriate alternative[s /) 


(A)(1) (an occupied structure) (a separately secured or separately occupied portion 
of an occupied structure), when another person (other than an accomplice of the 
defendant) was present, with purpose to commit therein the offense of (insert name 
of applicable criminal offense); 


(or) 


(A)(2) (an occupied structure) (a separately secured or separately occupied portion 
of an occupied structure) that was the permanent or temporary habitation of (insert 
name of occupant) when another person (other than an accomplice of the defendant) 
was (present) (likely to be present), with purpose to commit therein the offense of 
(insert name of applicable criminal offense); 


(or) 
(A)(3) (an occupied structure) (a separately secured or separately occupied portion 
of an occupied structure) with purpose to commit therein the offense of (insert name 
of applicable criminal offense); 

(or) 
(A)(4) a permanent or temporary habitation of (insert name of occupant) when 
another person (other than an accomplice of the defendant) was (present) (likely to 
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be present). 


2. FORCE. “Force” means any violence, compulsion, effort, or constraint (exerted) 
(used) by any means upon or against a person or thing to gain entrance. 


COMMENT 
Drawn from R.C. 2901.01. 
Force may properly be defined as “effort” rather than “violence” to gain 


entrance into a residence including opening an unlocked door. State v. Lane, 50 
Ohio App.2d 41 (1976). 


3. STEALTH. “Stealth” means any secret or sly act to avoid discovery and to gain 
entrance into or to remain within a structure of another without permission. 


COMMENT 


Drawn from State v. Lane, 50 Ohio App.2d 41 (1976), and State v. Bullard, 11th 
Dist. No. 2009-T-0096, 2010-Ohi0-3464. 


ae URGE BIO IN Cre? 0. lec0 le 
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COMMENT 


Trespass is an element of the offense of burglary. A trespass can be committed 
with a knowing, reckless or negligent culpable mental state. See R.C. 2911.21. The 
court must instruct on the elements of trespass including the appropriate culpable 
mental state as indicated by the facts of the case. See OJI-CR 511.21. 


A spouse may be criminally liable for trespass and/or burglary in the dwelling 
of the other spouse who is exercising custody or control over that dwelling. State 
v. Lilly, 87 Ohio St.3d 97 (1999). 


Where a defendant lawfully entered a residential premises, the privilege to be in 
or upon those premises can be inferred to have been revoked where the defendant 
thereafter committed a violent felony directed against another person in the 
premises who had the ability and authority to revoke the privilege. State v. Steffen, 
31 Ohio St.3d 111 (1987). Privilege is defined in R.C. 2901.01. 


6. OCGUPIED STRUCTURE. OCR 509,025. RC 20n0 01s 
7. HABITATION. “Habitation” means the place where a person lives. 
8. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 
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COMMENT 
Depending on the facts in evidence, an instruction may be necessary to advise 
the jury that only a purpose to commit a criminal offense is necessary and not the 
actual commission thereof. 


9. CRIMINAL OFFENSE. 


% COMMENT 
The court must instruct the jury on the elements of the applicable criminal 
offense, together with the meaning of pertinent words and phrases. 


10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR $11.12 Burglary R.C. 2911.12 (offenses committed on and after 9/30/11) 
[Rev. 12-8-12] 


€ 1. The defendant is charged with burglary. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the _______— day’:soof 
ce pwns ,andin________—C County, Ohio, the defendant, by (force) 
(stealth) (deception) trespassed in 


(Use appropriate alternative[s /) 


(A)(1) (an occupied structure) (a separately secured or separately occupied portion 
of an occupied structure), when another person (other than an accomplice of the 
defendant) was present, with purpose to commit therein the offense of (insert name 
of applicable criminal offense); 


¢ (or) 


(A)(2) (an occupied structure) (a separately secured or separately occupied portion 
of an occupied structure) that was the permanent or temporary habitation of (insert 
name of occupant) when another person (other than an accomplice of the defendant) 
was (present) (likely to be present), with purpose to commit therein the offense of 
(insert name of applicable criminal offense): 


(or) 


(A)(3) (an occupied structure) (a separately secured or separately occupied portion 
of an occupied structure) with purpose to commit therein the offense of (insert name 
of applicable criminal offense). 


© 2. FORCE. “Force” means any violence, compulsion, effort, or constraint (exerted) 
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(used) by any means upon or against a person or thing to gain entrance. 


COMMENT 
Drawn from R.C. 2901.01. 
Force may properly be defined as “effort” rather than “violence” to gain 


entrance into a residence including opening an unlocked door. State v. Lane, 50 
Ohio App.2d 41 (1976). 


3. STEALTH. “Stealth” means any secret or sly act to avoid discovery and to gain 
entrance into or to remain within a structure of another without permission. 


COMMENT 


Drawn from State v. Lane, 50 Ohio App.2d 41 (1976), and State v. Bullard, 11th 
Dist. No. 2009-T-0096, 2010-Ohio0-3464. 


4. DECEPTION. R.C. 2913.01. 
5. TRESPASS. OJL-CR 511.21: R.C. 2911.21. | 


COMMENT 
Trespass is an element of the offense of burglary. A trespass can be committed 
with a knowing, reckless or negligent culpable mental state. See R.C. 2911.21. The 
court must instruct on the elements of trespass including the appropriate culpable 
mental state as indicated by the facts of the case. See OJI-CR 511.21. 


A spouse may be criminally lable for trespass and/or burglary in the dwelling 
of the other spouse who is exercising custody or control over that dwelling. State 
v. Lilly, 87 Ohio St.3d 97 (1999). 


Where a defendant lawfully entered a residential premises, the privilege to be in <_ 
or upon those premises can be inferred to have been revoked where the defendant 
thereafter committed a violent felony directed against another person in the 
premises who had the ability and authority to revoke the privilege. State v. Steffen, 
31 Ohio St.3d 111 (1987). Privilege is defined in R.C. 2901.01. 


6. OCCUPIEDISTRUC PURET OJL-CR 309:02.3.7 ek) (ae OCk 
7. HABITATION. “Habitation” means the place where a person lives. 


8. LIKELY TO BE PRESENT. In deciding whether persons are likely to be present, 
a defendant’s knowledge or belief is not relevant. 
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COMMENT 


In re Meatchem, \st Dist. No C-050291, 2006-Ohio-4128; State v. Miller, 2d 
Dist. No. 2006 CA 98, 2007-Ohio 2361; State v. O’Brien, 5th Dist. No. 2004CA00370, 
2005-Ohio-3765. 


9. PURPOSES OJlG@Re 417, 012. ReGx2901,22(A), 


COMMENT 


Depending on the facts in evidence, an instruction may be necessary to advise the 
jury that only a purpose to commit a criminal offense is necessary, and not the actual 
commission thereof. 


10. CRIMINAL OFFENSE. 


COMMENT 


The court must instruct the jury on the elements of the applicable criminal 
offense, together with the meaning of pertinent words and phrases. 


Ii. CONCLUSION. OJI-CR 423.01. 


12. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 511.12(B) Trespass in a habitation when a person is present or likely to be 
present R.C. 2911.12(B) (offenses committed on and after 9/30/ 
11) [Rev. 2/1/20] 


1. The defendant is charged with trespass in a habitation when a person is present or 
likely to be present. Before you can find the defendant guilty, you must find beyond a 
reasonable doubt that on or about the SS dry off PLU , and 
in (County) (other jurisdiction), Ohio, the defendant, by (force) (stealth) 
(deception) trespassed in a permanent or temporary habitation of (insert name of 
occupant[s]) when another person (other than an accomplice of the defendant) was 
(present) (likely to be present). 


2. FORCE. “Force” means any violence, compulsion, effort, or constraint (exerted) 
(used) by any means upon or against a person or thing to gain entrance. 
COMMENT 
Drawn from R.C. 2901.01. 


Force may properly be defined as “effort” rather than “violence” to gain entrance 
into a residence including opening an unlocked door. State v. Lane, 50 Ohio App.2d 
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41 (1976). 


3. STEALTH. “Stealth” means any secret or sly act to avoid discovery and to gain 
entrance into or to remain within a structure of another without permission. 


COMMENT 


Drawn from State v. Lane, 50 Ohio App.2d 41 (10th Dist.1976), and State v. 
Bullard, 1\th Dist. No. 2009-T-0096, 2010-Ohio-3464. 


A DE CEL ON ere te Oe 
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COMMENT 


Trespass is an element of this offense. A trespass can be committed with a 
knowing, reckless, or negligent culpable mental state. See R.C. 2911.21. The court 
must instruct on the elements of trespass including the appropriate culpable mental 
state as indicated by the facts of the case. See OJI-CR 511.21. 


A spouse may be criminally liable for trespass and/or burglary in the dwelling of 
the other spouse who is exercising custody or control over that dwelling. Srate v. 
Lilly, 87 Ohio St.3d 97, 1999-Ohio-251. 


Where a defendant lawfully entered residential premises, the privilege to be in or 
upon those premises can be inferred to have been revoked where the defendant 
thereafter committed a violent felony directed against another person in the 
premises who had the ability and authority to revoke the privilege. State v. Steffen, 
BMOhio st sede ried 98 jePrivilesets: denncd im kG 2200 101" 


6. HABITATION. “Habitation” means the place where a person lives. 


COMMENT 
State v. Gonzales, 6th Dist. Wood No. WD-12-037, 2014-Ohio-545. 


7. LIKELY TO BE PRESENT. In deciding whether persons are likely to be present, 
a defendant’s knowledge or belief is not relevant. 


COMMENT 


In re Meatchem, 1st Dist. No C-050291, 2006-Ohi0-4128; State v. Miller, 2d 
Dist. No. 2006 CA 98, 2007-Ohio-2361; State v. O’Brien, 5th Dist. No. 2004CA00370, 
2005-Ohio-3765. 
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8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 511.13(A) Breaking and entering: structure R.C. 2911.13(A) [Rev. 9-11-10] 


COMMENT 


R.C. 2911.13 contains two types of breaking and entering. Division (A) pertains 
to an unoccupied structure, and division (B) to land. For instructions for a violation 
of RCA 7911 3(B) sce, OJI-CRe5 LT USB). 


1. The defendant is charged with breaking and entering. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

Ay Oligo 2 ore syge es ree, ANC pee ee wee es ( OUntY Ohio, the defendantyby 
(force) (stealth) (deception) trespassed in an unoccupied structure, with a purpose to 
commit therein the offense of (insert name of applicable theft offense or felony). 


2. FORCE. “Force” means any violence, compulsion, effort or constraint (exerted) 
(used) by any means upon or against a person or thing to gain entrance. 
COMMENT 
Drawn from R.C. 2901.01(A)(1). 


Force may properly be defined as “effort” rather than “violence” to gain entrance 
into a residence including opening an unlocked door. State v. Lane (1976), 50 Ohio 
App.2d 41. 


3. STEALTH. “Stealth” means any secret or sly act to avoid discovery and to gain 
entrance into or to remain within a structure of another without permission. 
COMMENT 


Drawn from R.C. 2901.01(A)(1). 


Drawn from State v. Lane (1976), 50 Ohio App. 2d 41 and State v. Bullard, 11th 
Dist. No. 2009-T-0096, 2010-Ohio-3464. 


Are UP OER INONGR G29 15.014): 
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COMMENT 


Trespass is an element of the offense of breaking and entering. A trespass can be 
committed with a knowing, reckless or negligent culpable mental state. See R.C. 
2911.21. The court must instruct on the elements of trespass including the 
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appropriate culpable mental state as indicated by the facts of the case. See OJI-CR 
>1121. 


645 UNOCCUPRIED SLRU CRORE: 


COMMENT 


In State v. Carroll (1980), 62 Ohio St.2d 313, it was held that a motor vehicle is 
not an unoccupied structure within the meaning of R.C. 2911.13. 


In State v. Shears (1975), 47 Ohio Misc. 27, the Common Pleas Court of 
Montgomery County held that a separate portion of a larger unoccupied structure, 
without its own ceiling but separated from the remainder of the unoccupied 
structure by partitions and a locked entrance, is an “unoccupied structure.” 


Jot PURPOSESOJI-GR! 41720 1s: Re@n290 1k2 2A): 


COMMENT 


Depending on the facts in evidence, the court may need to instruct the jury that 


(Text continued on page 459) 
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only a purpose to commit a theft offense or other felony is necessary, and not the 
actual commission thereof. 


8. THEFT OFFENSE OR FELONY. 


COMMENT 


The court must instruct the jury on the elements of the applicable theft offense 
or felony together with the meaning of pertinent words and phrases. 


9. CONCLUSION. OJI-CR 425.01. 


10. ,-CONCLUSION WITH |LESSER, INCLUDED» OFFENSE.  OJI-CR« 425.09, 
OJI-CR 425.11. 


CR 511.13(B) Breaking and entering: land R.C. 2911.13(B) 


1. The defendant is charged with breaking and entering. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about the 
(a.20 [are eee sua Moe ev reese andwn County, 


Ohio, the defendant trespassed on the (land) (premises) of another, with purpose to 
commit (insert name of applicable felony). 


Pee RE SUAS Se) Cheol Re Ce 2 oll 21: 


COMMENT 
Trespass is an element of the offense of breaking and entering. A trespass can be 
committed with a knowing, reckless or negligent culpable mental state. See R.C. 
2911.21. The court must instruct on the elements of trespass including the 
appropriate culpable mental state as indicated by the facts of the case. See OJI-CR 
She 


3. SPURPOSESOJLCR 410i: RG. 2901 220A), 


COMMENT 


Depending on the facts in evidence, the court may need to instruct the jury that 
only a purpose to commit a felony is necessary, and not the actual commission 
thereof. 
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4. FRELONY. 


COMMENT 


The court must instruct the jury on the elements of the applicable felony offense 
together with the meaning of pertinent words and phrases. 


5. CONCLUSION. OJI-CR 425.01. 


6. CONCLUSIONS WITEO LESSERRINGLY DED, OEPENSE a @ul-GR 425.09; 
OJI-CR 425.11. 


CR 511.21 Criminal trespass R.C. 2911.21 (offenses committed on and after 
7/1/09) [Rev. 8-11-10] 


1. The defendant is charged with criminal trespass. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the _____ day of 


adie Eee County .( other. jurisdiction @ hictgtlic 
defendant, without privilege to do so, 


(Use appropriate alternative[s]) 


(A)(1) knowingly (entered) (remained) on the land or premises of (insert name of 
owner or occupant): 


(or) 


(A)(2) knowingly (entered) (remained) on the land or premises of (insert name of 
owner or occupant), the use of which was lawfully restricted to certain (persons) 
(purposes) (modes) (hours) and the defendant (knew that) (was reckless with regard 
to whether) he/she was in violation of any such restriction; 


(or) 


(A)(3) recklessly (entered) (remained) on the land or premises of (insert name of 
owner or occupant), as to which notice against unauthorized access or presence was 
given to the defendant 


(Use appropriate alternative[s]) 
(a) by actual communication to the defendant; 
(or) 
(b) (describe manner prescribed by law), 
(or) 


(c) by posting in a manner reasonably calculated to come to the attention of 
potential intruders; 


(or) 
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9 (d) by fencing or other enclosure (manifestly) (obviously) designed to restrict 
access; 


(or) 
(A)(4) and being on the land or premises of (insert name of owner or occupant), 
negligently (failed) (refused) to leave upon being notified to do so by (signage 
posted in a conspicuous place) (the owner) (the occupant) (a servant of the owner) 
(a servant of the occupant) (an agent of the owner) (an agent of the occupant). 


2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
bestowed by express or implied grant, or rising out of status, position, office, or 
4 relationship, or growing out of necessity. 


COMMENT 
R.C. 2901.01. The judge may need to instruct further on the specific privilege 
raised by the evidence. 


3. LAND OR PREMISES. “Land or premises” includes any land, building, 
structure, or place belonging to, controlled by, or in the custody of another, including 
a public agency, and any separate enclosure or room, or portion thereof. 


COMMENT 
Drawn from R.C. 2911.21(B) and (F)(2). 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


Se OSE eye OUECRe4 Wipe Ce 2901.2 2(C). 
ow NEGLIGENTLY, OJI-CR 417 19 -RiG@e2001 22(D). 
7. ADDITIONAL FINDING(S): 


¢ (A) USE OF ALL-PURPOSE VEHICLE (offenses committed on and after 7/1/09). 
OJI-CR 425.25; R.C. 2911.21(D)(2)-(3), 2911.21(F)(1), 4519.01. 


(B) PRIOR CONVICTIONS (offenses committed on and after 7/1/09). OJI-CR 
ASS Os 22 I eae ieuD 


(C) USE OF SNOWMOBILE (offenses committed on and after 10/16/09). OJI-CR 
AID eC 2O h SL Oe) E29 11 Ed) A435 11.-9 OL: 


(D) USE OF OFF-HIGHWAY MOTORCYCLE (offenses committed on and after 
10/16/09 2 OJI-CR 425:25; R.©. 2911.210D)(2)-(3), 2911. 21(F)(1), 4519-01. 


8. AFFIRMATIVE DEFENSE: NECESSITY. OJI-CR 421.13. 
S 9. CONCLUSION. OJI-CR 425.01. 
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10. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 511.211 Aggravated trespass R.C. 2911.21] 


1. The defendant is charged with aggravated trespass. Before you can find the 
defendant guilty of this offense, you must find beyond a reasonable doubt that on or 
about\the, ss day of, a eee ee 
County, (other jurisdiction) Ohio, the defendant (entered) (remained on) the land or 
premises of (insert name of owner or occupant) with purpose to commit on that land 
or those premises the offense of (insert name of a misdemeanor, the elements of which 
involve causing physical harm to another person or causing another person to believe 
that the offender would cause physical harm to the other person). 


COMMENT 


The court must instruct the jury on the elements of the applicable criminal 
offense together with the meaning of pertinent words and phrases. 


22§ PURPOSESOJL GRADO lak ae? OU 220 Ay): 


COMMENT 


Depending on the facts in evidence, the court may need to instruct the jury that 
only a purpose to commit a felony is necessary, and not the actual commission 
thereof. 


3. MISDEMEANOR. 


COMMENT 


The court must instruct the jury on the elements of the applicable misdemeanor 
together with the meaning of pertinent words and phrases. 


4. LAND OR PREMISES. “Land or premises” includes any land, building, 
structure, or place belonging to, controlled by or in custody of another, including a 
public agency, and any separate enclosure or room, or portion thereof. 


COMMENT 
Drawn from R.C. 2911.21(B) and (E). 
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5. CONCLUSION, OJI-CR 425.01. 


6. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09 and 
OJI-CR 425.11. 


CR 511.23 Criminal trespass on a place of public amusement R.C. 2911.23 
[Rev. 8/7/19] 


1. The defendant is charged with criminal trespass on a place of public amusement. 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 
on or about the day of , 20 Naa as CTT, 
(other jurisdiction), Ohio, the defendant, without privilege to do so and after printed 
written notice was given to the general public as required by law, knowingly (entered) 
(remained) on any restricted portion of a place of public amusement and, as a result of 
that conduct, (interrupted) (caused delay of) the (live performance) (sporting event) 
(specify other activity). 








2. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
bestowed by express or implied grant, or rising out of status, position, office, or 
relationship, or growing out of necessity. 


COMMENT 
RiGee2 901204" 


oy KNOWINGLY. OJI-CR 417 11: R'E: 2901-2218). 


4. RESTRICTED PORTION. “Restricted portion” includes, but is not limited to, a 
portion of a playing field, an athletic surface, or a stage where the general public is 
restricted from access by virtue of printed written notice. 


COMMENT 
Drawn from R.C. 2911.23(B). 


5. PLACE OF PUBLIC AMUSEMENT. R.C. 2911.23(A). 
6. PRINTED WRITTEN NOTICE. R.C. 2911.23(D)(1). 
7. CONCLUSION. OJI-CR 425.01. 

8. CONCLUSION WITH LESSER OFFENSE. OJI-CR 425.09, OJI-CR 425.11. 
CR 511.31 Safecracking R.C. 2911.31 


1. The defendant is charged with safecracking. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day 
ee ee rand in County, Ohio, the derendant. 
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with purpose to commit the offense of (insert name of offense), knowingly (entered) 
(forced an entrance into) (tampered with) a (vault) (safe) (strongbox). 


2. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 


COMMENT 


Depending on the facts in evidence, the court may need to instruct the jury that 
only a purpose to commit a felony is necessary, and not the actual commission 
thereof. Actual physical entry into the (vault) (safe) (strongbox) is not required. 


3. CRIMINAL OFFENSE. 


COMMENT 


The court must instruct the jury on the elements of the applicable offense together 
with the meaning of pertinent words and phrases. 


4 KNOWING YS OI-GReAIg lik C0012 (3B) 


5. FORCE. “Force means any violence, compulsion, effort or constraint (exerted) 
(used) by any means upon or against a person or thing to gain entrance. 


COMMENT 
Drawn from R.C. 2901.01(A)(1). 


6. CONCLUSION. OJI-CR 425.01. 


7. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 511.32 Tampering with coin machines R.C. 2911.32 


1. The defendant is charged with tampering with a coin machine. Before you can find 


the defendant guilty, you must find beyond a reasonable doubt that on or about the 
daywoliares pee wey Le A ee ee ee Be TLL) 


(other jurisdiction), Ohio, the defendant, with purpose to (commit theft) (defraud), 
knowingly (entered) (forced an entrance into) (tampered with) (inserted any part of an 
instrument into) a coin machine. 
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c& 


464.1 ROBBERY, BURGLARY AND TRESPASS CR 511.32 


4 2. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 


COMMENT 


Depending on the facts in evidence, the court may need to instruct the jury that 
only a purpose to defraud or commit theft is necessary, and not the actual 
commission thereof. Actual physical entry into the coin machine is not required. 


Peeler OU Res 07 Re 2913 02: 


COMMENT 


The court must instruct the jury on the elements of theft together with the 
meaning of pertinent words and phrases. 


4. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit for 
oneself or another, or to knowingly cause, by deception, some detriment to another. 


COMMENT 
% R.C. 2913.01(B). 


Se OE CEE LION RC 7913: 0104): 
6. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


7. FORCE. “Force” means any violence, compulsion, or constraint physically exerted 
by any means upon or against a person or thing. 


COMMENT 
c Ree ULCA CL) 


Se CUNVEX@ LPN ree Neer Pon Ly: 
9. ADDITIONAL FINDING: 

PRIOR CONVICTION. OJI-CR 425.15. 
10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 


425.11. 
@ (Text continued on page 465) 
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Chapter CR 513 
THEFT AND FRAUD 


COMMENT 


Senate Bill 2 (S.B. 2), effective July 1, 1996, is primarily felony sentencing 
legislation. It applies prospectively to offenses committed on or after July 1, 1996. 
Some instructions in this chapter apply only to offenses committed on and after 
July 1, 1996. The other instructions are not affected by S.B. 2. 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 


CR 513.02 
CR 513.03 


CR 513.03 


CR 513.03 


CR 513.04 


CR 513.05 


Theft R.C. 2913.02 (offenses committed on and after 7/1/96 but before 7/22/98) 
[Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 7/22/98 but before 11/10/99) 
[Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 11/10/99 but before 9/16/03) 
[Reyv. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 9/16/2003 but before 11/26/ 
2004) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 11/26/2004 but before 4/15/ 
2005) [Reyv. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 4/15/2005 but before 3/14/ 
2007) [Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 3/14/2007 but before 4/7/2009) 
[Rey. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 4/7/2009 but before 9/30/2011) 
[Rev. 10-22-11] 


Theft R.C. 2913.02 (offenses committed on and after 9/30/2011 but before 7/1/13) 
[Rey. 9/14/13] 


Theft R.C. 2913.02 (offenses committed on and after 7/1/13 but before 9/16/14) 
[Rey. 9/14/13] 


Theft R.C. 2913.02 (offenses committed on and after 9/16/14) /Rev. 1/9/16] 


Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on and after 7/1/96 
but before 11/10/99) [Rev. 5/7/16] 


Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on and after 11/10/ 
99 but before 9/30/11) [Rev. 5/7/16] 


Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on and after 9/30/ 
11) [Rev. 5/7/16] 


Unauthorized use of property R.C. 2913.04 (offenses committed on and after 
7/1/96) 


Telecommunications fraud R.C. 2913.05 (offenses committed on and after 3/30/99 
but before 6/8/12)/Rev. 5/6/17] 


465 
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CR 513.041 


CR 513.11 


GRrsi3cti 


CR 513.11 


CR 513.21 


CR 513.21 
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Telecommunications fraud R.C. 2913.05 (offenses committed on and after 6/8/12) 
[Rey. 5/6/17] 


Motion picture piracy R.C. 2913.07 (offenses committed on and after 3/9/04) /Rev. 
1/21/18] 


Possession or sale of unauthorized device R.C. 2913.041 (offenses committed on 
and after 7/1/96) 


Passing bad checks R.C. 2913.11 (offenses committed on and after 7/1/96 but before 
5/18/05) [Rev. 10/13/18] 


Passing bad checks R.C. 2913.11 (offenses committed on and after 5/18/05 but 
before 9/30/11) [Rev. 10/13/18] 


Passing bad checks R.C. 2913.11 (offenses committed on and after 9/30/11) /Reyv. 
10/13/18] 


Misuse of credit cards R.C. 2913.21 (offenses committed on and after 7/1/96 but 
before 11/10/99) 


Misuse of credit cards R.C. 2913.21 (offenses committed on and after 11/10/99 but 
before 9/30/11) [Rev. 12/8/18] 


Misuse of credit cards R.C. 2913.21 (offenses committed on and after 9/30/11 but 
before 11/2/18) [Rev. 12/8/18] 


CR 513.31(A) Forgery R.C. 2913.31(A) (offenses committed on and after 7/1/96) 
CR 513.31(B) Forging identification cards or selling or distributing forged identification cards 


CR 513.32 
CR 513.33 
CR 513.34 
CR 513.40 
CR 513.401 
CR 513.41 
CR 513.42 
CR 513.43 


CR 513.44 
CR 513.45 


R.C. 2913.31(B) 

Criminal simulation R.C. 2913.32 (offenses committed on and after 7/1/96) 
Making or using slugs R.C. 2913.33 
Trademark counterfeiting R.C. 2913.34 (offenses committed on and after 3/31/97) 
Medicaid fraud R.C. 2913.40 [Rey. 8-22-07] 

Medicaid eligibility fraud R.C. 2913.401 [Rev. 8-22-07] 
Defrauding a livery or hostelry R.C. 2913.41 (offenses committed before 7/1/96) 
Tampering with records R.C. 2913.42 (offenses committed on and after 7/1/96) 


Securing writings by deception R.C. 2913.43 (offenses committed on and after 
7/1/96) 


Personating an officer R.C. 2913.44 
Defrauding creditors R.C. 2913.45 (offenses committed on and after 7/1/96) 


CR 513.46(B) legal use of food stamps or WIC program benefits R.C. 2913.46(B) (offenses 


committed on and after 9/26/96) 


CR 513.46(C) Illegal use of food stamps or WIC program benefits R.C. 2913.46(C) (offenses 


CR 513.47 
CR 513.48 


CR 513.49 


CR 513.49 


committed on and after 9/26/96) 
Insurance fraud R.C. 2913.47 (offenses committed on and after 7/1/96) 


Workers’ compensation fraud R.C. 2913.48 (offenses committed on and after 
7/1/96) 


Identity Fraud R.C. 2913.49 (offenses committed on and after 9/16/05 but before 
9/30/11) [Rev. 1-21-12] 


Identity Fraud R.C. 2913.49 (offenses committed on and after 9/30/11) [Reyv. 
1-21-12] 
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CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on and after 7/1/96 but 
before 7/22/98) [Rev. 1/11/14] 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on and after 7/22/98 
but before 10/29/99) [Rev. 1/11/14] 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on and after 10/29/99 
but before 9/30/11) [Rev. 1/11/14] 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on and after 9/30/11 
but before 7/1/13) [Rev. 1/11/14] 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on and after 7/1/13) 
[Rev. 1/11/14] 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 7/1/96 but 
before 7/22/98) [Rev. 10-22-11] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 


specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of a motor vehicle) (theft of dangerous 
drugs). Before you can find the defendant guilty, you must find beyond a reasonable 
JOUBMUiatmorwOmedDOuL (ce. Seeee Mi day of — and in 
(County) (other jurisdiction), Ohio, the defendant, with purpose to 
deprive the owner of (describe specific [property] [rented property] [services] [motor 
vehicle] [dangerous drug]), knowingly (obtained) (exerted control over) the (describe 
specific [property] [rented property] [services] [motor vehicle] [dangerous drug]) 


(Use appropriate alternative[s/) 


(A)(1) without the consent of the (owner) (person authorized to give consent); 


(or) 


(Text continued on page 467) 
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(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 
(or) 
(A)(4) by threat. 
Pees OW UNG LY OCR AL 117 RC. 2901, 22(B). 
BEOPER RY R.G 2901.01. 
RENTED®PROPERPY"R:'@F291 3'0F. 


f 


c 


5. SERVICES. “Services” include labor, personal services, professional services, 
public utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 


COMMENT 
aCe 2913-01. 


BAT EEGUECEN ISILON SERVIGEST R:C42913: 01s 
Tyg SME VS 90 is LN wed 4 ay Ou bal OD 
DANGEROUS DRUG. R.C. 2749.02. 

PURPOSE, OULCR 41 01. RC 00 la) 

[OPeeD EPRIVESRS G29 73 01: 


OD Se 


11. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 


12. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 
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13° DECEPTION: R-C)'2913:01; 


14. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


15. ADDITIONAL FINDINGS: 
(A) VALUE. OU-GR 425.237 K.C. 2913.02(B 229136 EA 


COMMENT 
The Committee believes that the additional finding verdict form below should 
be used to determine value. 


(B) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61(B). 
(C) SPECIAL PROPERTY. OJI-CR 425.23; R.C. 2913.02(B), 2913.71. 


(D) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE OI-CK 
Ayal) eRe Cee DD OD ie) Le 


COMMENT 
The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of drugs charge. 


16. CONCLUSION. OJI-CR 425.01. 

17. CONCLUSION” WITH LESSER SINGEUDEDSOEPENSE 2 O)1-@Reia los 
OJI-CR 425.11. 

18. ADDITIONAL FINDING VERDICT FORM. 


We, the jury, having found the defendant guilty of (specify the offense or offenses), 
further find beyond a reasonable doubt that the value of the (property) (rented 
property) (services) that was/were (stolen) (destroyed) (involved) was * 


* Insert in ink: 
either “less than $500” 
or “$500 or more and less than $5,000” 
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% or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
OiUictisc fsGee ad ol 


9 CR 513.02 _ Theft R.C. 2913.02 (offenses committed on and after 7/22/98 but 
before 11/10/99) /Rev. 10-22-11] 


COMMENT 


The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


3 1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs). Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 
day of eee eee eRe TCA f) eee en CG OUTLVY) (ONlenyurisaicion |), 
Ohio, the defendant, with purpose to deprive the owner of (describe specific [property] 
[rented property] [services] [firearm] [dangerous ordnance] [motor vehicle] [dan- 
gerous drug]), knowingly (obtained) (exerted control over) the (describe specific 
[property] [rented property] [services] [firearm] [dangerous ordnance] [motor 
vehicle] [dangerous drug]) 

(Use appropriate alternative[s ]) 
a (A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 
(A)(2) beyond the scope of the (express) (amplied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 
(or) 
(A)(4) by threat. 
a 2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
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at RROPERAYSR C2 9010 
4. RENTED PROPERTY. R.C. 2913.01. 


J 


>. SERVICES. “Services” include labor, personal services, professional services, 
public utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 


COMMENT 
eC la: 


674 CABLE; TELEVISION SERVIGESHR Gye 93 O14 
Ja SEAT Gas 2 Sal |e 

8. DANGEROUS ORDNANCE. R.C, 2923.11. 

9. MOPRORWVEBICLE LRG. 450101. 

10. DANGEROUS DRUG. R.C. 2749.01. 

11. PURPOSE. OJI-CR 417.016 R.C,.2901,22( A). 
123) DEPRIVES RIG 2915015 


13. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawit trom kW 820 16.07: 


14. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


fp ee B@RPTION RB C229 53:0 ie 


16. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 
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17. ADDITIONAL FINDINGS: 
(A) VALUE. OJI-CR 425.23; R.C.2913.02(B), 2913.61(A). 


COMMENT 
The Committee believes that the additional finding verdict form below should 
be used to determine value. 


(B) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61(B). 
(GM SPEGTALAPROPERT WOVE CRI4I 5128; RIG! 2913: 02(By 2 29139 


(D) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
aie Lae be D.0 |. 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of drugs charge. 


18. CONCLUSION. OJI-CR 425.01. 

Oem eONGEU SION SW (PBS UBSSER INGLUDED OFFENSE. OJLCR 425-09, 
OJI-CR 425.11. 

20. ADDITIONAL FINDING VERDICT FORM. 


We, the jury, having found the defendant guilty of (specify the offense or offenses), 
further find beyond a reasonable doubt that the value of the (property) (services) that 
was/were (stolen) (destroyed) (involved) was *_ 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offenses Re 2218: 6F 
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CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 11/10/99 but 
before 9/16/03) [Rev. 10-22-11] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs). Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day of : , and in (County) (other jurisdiction), 
Ohio, the defendant, with purpose to deprive the owner of (describe specific [property] 
[rented property] [services] [firearm] [dangerous ordnance] [motor vehicle] [dan- 
gerous drug]), knowingly (obtained) (exerted control over) the (describe specific 
[property] [rented property] [services] [firearm] [dangerous ordnance] [motor 
vehicle] [dangerous drug ]) 


(Use appropriate alternative[s]) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(Or) 


(A)(5) by intimidation. 


2. KNOWINGLY OJL-GRe4ly sl ak C e250 ee is): 
3 pe PROPERTY aR Gre? 90120) 
4. “RENTEDIPROPERTYeR:G2291 3:01 


5. SERVICES. “Services” include labor, personal services, professional services, 
public utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 
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COMMENT 
| Coal BES BOD Ea 


CABEBITEREVISION SERVICES. R.C. 2913.01. 
FRE RM BR 2 9038019 | 

DANGEROUS ORDNANCE. R.C. 2923.11. 
MOTOR VEHICEEB. R.C. 4501-01. 

Io DANGEROUS DRUG, R.C, 2749.01. 

Tee PURPOSE OGRA Ole RaGa2 901 (22(A). 
12-¢ DERRIVE.R.G.2913.01. 


eon ee 


13. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 


14. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


15. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


Pome ECE PRO Nes Coes | L 
17. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
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communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


18. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


19. ADDITIONAL FINDINGS: 
CA = VAEUE*OSEGR A223 ORt Ao 130208 ot Seon eae 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(BPP AGGKEGALE- VACUO I CRAs 23 ah Cols Gl): 

(C) SPECTATAPROPER TY. OJLGR Ay yk oe 1 02 eee Oe 
(D>) ER DERRY “BER SO Nak G2 9100 lee bose: 

(Ef) DISABLEDTADULETR.C 220130 la 7 02) 


(EF). PRIOR GONVICTION FOR FELONY DRUG ABUSE OPEENSE. OoTC Is 
LD rye onbe hel Oe CASALE SNE PR OE 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
Re Serie 
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(2) DISABLED ADULT. R.C. 2913.01. 
20. CONCLUSION. OJI-CR 425.01. 


Zhe CONCLUSION WITH LESSER. INCLUDED OFFENSE: "OH-CR 425/09, 
OJI-CR 425.11. 
22. VERDICT FORM. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * 

* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Otfensey REG 42913 61: 


25, ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 
If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim *____———Cs aan (elderly person) (disabled 
adult). 


*Insert in ink: “was” or “was not’ 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
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(destroyed) (involved) was * 

* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 
the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $25,000” 


or “$25,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Olichses bh Ce 201361 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 9/16/2003 but 
before 11/26/2004) [Rev. 10-22-11] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 


specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs). Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day Voftwivomih isd? baw Slont jo Wine iigpandine: baNot RAVER O(County,2 (over 
jurisdiction), Ohio, the defendant, with purpose to deprive the owner of (describe 
specific [property] [rented property] [services] [firearm] [dangerous ordnance] 


(Rel. 13S3CRI-10/2013  Pub.4346) 





477 THEFT AND FRAUD CR 513.02 


[motor vehicle] [dangerous drug]), knowingly (obtained) (exerted control over) the 
(describe specific [property] [rented property] [services] [firearm] [dangerous 
ordnance] [motor vehicle] [dangerous drug]) 


(Use appropriate alternative[s/) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 


(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(or) 


(A)(5) by intimidation. 
KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
PROPERTY] R C290 F018 
REN TEDIPROPERTY4R: G29 3:0 |g 


wf won 


SERVICES. “Services” include labor, personal services, professional services, 
aulilt utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 


COMMENT 
eee 713,018 


So bee eee VISION SERVICES sRiGa29 1301, 
FIRBARMAR.G22923 01, 

IAIN Gio se NIN C Bek Gra O2 5 a1 1: 
MOTOR VEHICLE. R.C. 4501.01. 

10. DANGEROUS DRUG. R.C. 2749.01. 

Ll) PURPOSE. OJL-CRAGELOPE Rx 2901022(A): 
PoP eR Ty be C2015 OL 


Ro po gihies Be  aS?. 


13. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
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property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 


14. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


15. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent 1s at issue. 


163 DECERUIO NS RiGee 20 15350) le 


17. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


18. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


19. ADDITIONAL FINDINGS: 
(A) VALUE. OJI-CR 425.23; R.C. 2913.02(B), 2913.61(A). 


COMMENT 
The Committee believes that the appropriate additional finding verdict form 
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4 below should be used to determine value. 


(B) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61(B). 
este Late PROPERTY. O1LCR 40.20 RC. oo LS ULB), 2a look 
GD eBEDERDYY PERSON. R.C_ 2913017 2913:02(B). 
(DISABLED ADULT. RC. 2913.0T, 2913.02(B). 


(F) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
3 4) deer C29 13,.02{B) 2925 Ole 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) FAILURE TO MAKE PULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 


COMMENT 


y “Failure to make full payment for gasoline” was added as a penalty enhance- 
ment effective 3/9/2004. H.B. 179. 


(H) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
) Iie Coney AS wes Ud 


(2)°=DISABLED ADULIMR-GP2913.0T: 
20. CONCLUSION. OJI-CR 425.01. 


PIV CONGEUSION WITH LESSER—INGLUDED* OFFENSE,» OJLER.425,09; 
OJI-CR 425.11. 


22, VERDICT FORM. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (Services) that 
r) was/were (stolen) (destroyed) (involved) was * 
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* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 


~ 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
OMenSe: Cerna GH 


25._. LLDERLY ‘PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an c 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * _____—_s a/ann (elderly person) (disabled 
adult). 


-Inserlunwnk eawas eOlewas nol 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). € 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more and less than $500,000” 
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| or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 


(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 
the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


* Insert in ink: 
either “less than $500” 

> or “$500 or more and less than $5,000” 
or “$5,000 or more and less than $25,000” 
or “$25,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 
It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Ollenscais(e 271461. 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 11/26/2004 
but before 4/15/2005) [Rev. 10-22-11] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police horse] 
[service dog]). Before you can find the defendant guilty, you must find beyond a 
reasonablerdoubmthationwraboutmhe toe! Tarnhies heyday iofmice deel) orn ret mrt 
andin___ SC (Count) (ther jurisdiction), Ohio, the defendant, with purpose 
to deprive the owner of a/an (describe specific [property] [rented property] [services] 
[firearm] [dangerous ordnance] [motor vehicle] [dangerous drug] [(police dog) 
(police horse) (service dog) while the defendant knew or should have known it was a 
(police dog) (police horse) (service dog)|, knowingly (obtained) (exerted control over) 
3} the (describe specific [property] [rented property] [services] [firearm] [dangerous 
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ordnance] [motor vehicle] [dangerous drug] [police dog] [police horse] [service 
dog]) 


ie cet nes Ss 


(Use appropriate alternative[s/) 


(A)(1) without the consent of the (owner) (person authorized to give consent); 


(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(or) 


(A)(5) by intimidation. 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
PRG ERAS yer Cees our On 
RENE DORR ORE Riga ke (e201 Ole 


SERVICES. “Services” include labor, personal services, professional services, 


public utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 


oS 9 ND 


14. 


COMMENT 
RE.29 13.012 


CABLE TELEVISION SERVIGESSRIC ] 207 301. 
BIREARM. RiCm292311ile 
DANGEROUS ORDNANCE. R.C, 2923.11. 
MOTOR VEHICLE. R.C. 4501.01. 
DANGEROUS DRUG. R.C. 2749.01. 
POLICE WDOG, POLICE HORSE OR SERVICE DOG RC 2291 Ugo oe ale 
PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 
1d led EW (A a ek re A ew 


OWNER. “Owner” means any person, other than the defendant, who is the 


owner of, who has possession or control of, or who has any license or interest in 
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property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 


15. CONSENT. Consent may be either express or implied. Express consent 1s 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


16. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


i Sew E CEE TION SR.C42913.01F 


18. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication) whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OUEC Keeslias 5: 


19. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 

20. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a ([police dog] [police horse] [service dog]), you must put 
yourself in the position of this defendant with his/her knowledge, or lack of 
knowledge, and under the circumstances and conditions that surrounded him/her at 
that time. You must consider the conduct of the persons involved and decide whether 
their acts and words and all the surrounding circumstances would have caused a person 
of ordinary prudence and care to know that the animal was a ([police dog] [police 
horse] [service dog]). 
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COMMENT 
Drawn from OJI-CR 511.01(B). 


21. ADDITIONAL FINDINGS: 
(A)* “VALUES OILER 4257232 ReGa2o 13028), 2915761 CA) 


COMMENT - 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(B) AGGREGATE VALUE. OlL-CRE425°23: RC. 2913 6105). 

(C)” SPECIAL*PROPERTY. OJI-CR 425.23; ReGe2oIst O2(B F290 1397 
(OO) ERDEREYPERSONS Rie oO) 310 io Or By 

(2) DISABLED ADUETOR-C. 2973.01 918 .02(B). 


(Py PRIOR CONVICTION FOR PELONY DRUG ABUSE OEREN Ss bag) ele 
ADD loe RC 28 13:02(B a2 925.01 € 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 
(H) DEFINITIONS: 





(1) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
RC 29130, 


(2) DISABLED ADULT. R.C. 2913.01. 
22. CONCLUSION. OJI-CR 425.01. 
23. CONCLUSION WITH LESSER INCLUDED OFFENSE. “OJI-CR®423.09, 
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OJI-CR 425.11. 


24. VERDICT FORM. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
pitenseah.C4 2913.01) 


2). ELDERLY.PERSON OR DISABLED ADULT VERDICT FORM(S),. 


COMMENT 
If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * ____——C#ab/arn (elderly person) (disabled 
adult). 


*Insert in ink: ““was’’ or “was not” 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * _ 

* Tnsert in ink: 
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either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 


(B) We, the jury, having found the defendant guilty of theft and that the victim was 

a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 

the value of the (property) (rented property) (services) that was/were (stolen) e 
(destroyed) Gnvolved) was * | 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $25,000” 
or “$25,000 or more and less than $100,000” 
or “$100,000 or more” 





COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense k.C2913,61% 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 4/15/2005 but 
before 3/14/2007) [Rev. 10-22-11] 


COMMENT 


The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 





1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police horse] 
[service dog] [assistance dog]) (anhydrous ammonia). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day Of oe a and Si oe ee CRs mee er 
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jurisdiction), Ohio, the defendant, with purpose to deprive the owner of (describe 
specific [property] [rented property] [services] [firearm] [dangerous ordnance] 
[motor vehicle] [(police dog) (police horse) (service dog) (assistance dog) while the 
defendant knew or should have known it was a (police dog) (police horse) (service 
dog) (assistance dog)|, [anhydrous ammonia]), knowingly (obtained) (exerted control 
over) the (describe specific [property] [rented property] [services] [firearm] [dan- 
gerous ordnance] [motor vehicle] [dangerous drug] [police dog] [police horse] 
[service dog] [assistance dog] [anhydrous ammonia]) 


(Use appropriate alternative[s /) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(or) 


(A)(5) by intimidation. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

S3igsPROPERGY, Ri@i290i oh 

Ae ey De WP ROPER LY gh Garces 

5. SERVICES. “Services” include labor, personal services, professional services, 


public utility services including wireless services, common carrier services, and food, 
drink, transportation, entertainment, and cable television services. 


COMMENT 


R.C. 2913.01. “Wireless services” was added to the statutory definition of 
services effective 5/6/2005. H.B. 361. 


CABLE TELEVISION SERVICES2 RIC 2913.01) 
FIREARM. R.C, 2923.11. 

DANGEROUS ORDNANCE. R.C. 2923.11. 
MOTOR VEHICLE. R.C. 4501.01. 


ee at 
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10. DANGEROUS DRUG. R.C. 2749.01. 


11. POLICE DOG, POLICE HORSE, SERVICE, DOG OR ASSISTANCE DOG, 
R.Ge 2913:01 3292 152M 


COMMENT 


The term “service dog” was changed to “assistance dog” effective 6/30/2006. 
H.B. 530. No substantive change in the offense was made with this amendment. 


12. ANHYDROUS AMMONIA. R.C. 2913.01. 
13% FRURPOSE. OFL-ER 417-01 R Cy 2901 22(A): 
[4 eDEPREV Bek C291 3.01. 


15. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn trom R:C- 2913.0)" 


16. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


17. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C, 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


182 (-DEGEPTION:<R:G..2913.01: 


19. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
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the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


20. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


21. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a ([police dog] [police horse] [service dog] [assistance 
dog]), you must put yourself in the position of this defendant with his/her knowledge, 
or lack of knowledge, and under the circumstances and conditions that surrounded 
him/her at that time. You must consider the conduct of the persons involved and decide 
whether their acts and words and all the surrounding circumstances would have caused 
a person of ordinary prudence and care to know that the animal was a ([police dog] 
[police horse] [service dog] [assistance dog]]). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


22. ADDITIONAL FINDINGS: 
Pay MeV ALU EE Ol-CR 495.273: 38h.C 2913 02(B)..2913,6)(A). 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(By) AGGREGATE VALUE, OJL-CR 425,23: R.C. 2913.61. 

(OC mes DEG UAT SPROPERY Ya OI -GRe4 >> 23-3 Cr2913.02(B), 2913.7 L 
(D)i, EEDERLY PERSOQNoR.G.:2913:01, :2913.02(B). 

(eye ty s b iDEA DUI RC 2913.0 e913 .02(B). 


(F) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
425.15; RGR2918102( B22 92501) 


COMMENT 
The Committee believes that an additional finding for a prior conviction of a 
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felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 
(H) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
RIGeE29 1320 é 


en Ls DEAD Wis as reo tee 
23, CONCLUSION. OJI-CR 425.01. 


24. CONCLUSION WITH LESSER INCLUDED OFFENSE.- OJI-CR °425.09, 
OJI-CR 425.11. 


25. VERDICT FORM: 


We, the jury, having found the defendant guilty of theft, further find beyond a 


reasonable doubt that the value of the (property) (rented property) (services) that é 
was/were (stolen) (destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 





COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
olense hg 13 617 


26. ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
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elderly person or a disabled adult, the judge should submit both verdict forms 
listed below, 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * a/an (elderly person) (disabled 
adult). 


*Insert in ink: “was” or “‘was not” 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (anvolved) was * 


** Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 


(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 
the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


pelnseriinank: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $25,000” 
or “$25,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Ofense h.C29135,0). 
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CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 3/14/2007 but 
before 4/7/2009) [Rev. 10-22-11] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police horse] 
[assistance dog]) (anhydrous ammonia). Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the ____ Ss day:soof 
oe ey and in... Ss (County) (other jurisdiction), Oogticaleteudant. 
with purpose to deprive the owner of (describe specific [property] [rented property] 
[services] [firearm] [dangerous ordnance] [motor vehicle] [dangerous drug] [(police 
dog) (police horse) (assistance dog) while the defendant knew or should have known 
it was a (police dog) (police horse) (assistance dog)] [anhydrous ammonia]), 
knowingly (obtained) (exerted control over) the (describe specific [property] [rented 
property] [services] [firearm] [dangerous ordnance] [motor vehicle] [dangerous 
drug] [police dog] [police horse] [assistance dog] [anhydrous ammonia]) 


(Use appropriate alternative[s]) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(or) 


(A)(5) by intimidation. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

BOP R OUD Dyk CaCl lel) le 

A RENTED: PROPERTY. B.C) 2916.01. 

5. SERVICES. “Services” include labor, personal services, professional services, 
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public utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 


COMMENT 
ise; Cal Be Odie 


AD UP LBIEEV ISIONS ERVICES R.C..2913-01- 
FIREARM. RC. 2923 IT. 

DANGEROUS ORDNANCE. R.C. 2923.11. 
MOTOR VEHICLE..R.C. 4501.01, 

10. DANGEROUS DRUG. R.C. 2749.01. 


ieee POLICES DOG ePOLICE7 HORSE, OR ASSISTANCE DOG: R.C. 2973 70T- 
pie PAe PAG 


12. ANHYDROUS AMMONIA. R.C. 2913.01. 
15> SPURPOSE, OFFCR 417.01: .R.C. 2901 22(A). 
145aPDEPRINE, hiCh291 3:01; 


15. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


ee 


COMMENT 
Drawn from R.C. 2913.01. 


16. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


17. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 
Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 


(ReL I3S3CRELO/2013 = Pub.4346) 


CR 513.02 OHIO JURY INSTRUCTIONS—CRIMINAL 494 


capacity of the victim to consent is at issue. 


lon DECEPTION SRiG ao 1270s 


19. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), Whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


20. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


21. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a ([police dog] [police horse] [assistance dog]), you must 
put yourself in the position of this defendant with his/her knowledge, or lack of 
knowledge, and under the circumstances and conditions that surrounded him/her at 
that time. You must consider the conduct of the persons involved and decide whether 
their acts and words and all the surrounding circumstances would have caused a person 
of ordinary prudence and care to know that the animal was a ([police dog] [police 
horse] [assistance dog]). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


22, ADDITIONAL FINDINGS: 
(A) VALUE. OJI-CR 425.23; R.C. 2913.02(B), 2913.61(A). 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(B) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61(B). 

(C) SPECIAL PROPERTY. OJI-CR 425.23; R.C. 2913.02(B), 2913.71. 
(D) ELDERLY PERSON. R.C. 2913.01, 2913.02(B). 

(E) DISABLED ADULT. R.C. 2913.01, 2913.02(B). 
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(F) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
a2 dalek C2913 0218) 2925 Ol. 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 


(H) PEDERALLY LICENSED FIREARMS: DEALER. R.C. 2913.02(B). If you 
find the defendant guilty of theft of a firearm or dangerous ordnance, then you must 
decide beyond a reasonable doubt whether the firearm or dangerous ordnance was 
stolen from a federally licensed firearms dealer. 


(I) DEFINITIONS: 
(1) FEDERALLY LICENSED FIREARMS DEALER. R.C. 2913.01, 5502.63. 


(2) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
eres. |e 


aU ABDEDADULTeR«C.2913:01; 
Pome CUING FUSION OJLCK 425 01 


24. CONCLUSION WITH ‘LESSER INCLUDED) OFFENSE. . OJI-CR/‘425.09, 
OJI-CR 425.11. 


Uo ee ICT PORM.: 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 
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COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense, RX@..2913 61. 


26. ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * _____———soane/arn (elderly person) (disabled 
adult). 


=SInSerteileink. was Ol was lol, 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more” 


(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 
the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


* Tnsert in ink: 
either “less than $500” 
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or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $25,000” 

or “$25,000 or more and less than $100,000”* 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
onenses kh: Cy2913 161e 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 4/7/2009 but 
before 9/30/2011) [Rev. 10-22-11] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police horse] 
[assistance dog]) (anhydrous ammonia). Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the ___ CSC day':sooif 

; , and in ___——C—CC $(CCounntty) (other jurisdiction), Ohio, 


the defendant, with purpose to deprive the owner of (describe specific [property] 


[rented property] [services] [firearm] [dangerous ordnance] [motor vehicle] [dan- 
gerous drug] [(police dog) (police horse) (assistance dog) while the defendant knew 
or Should have known it was a (police dog) (police horse) (assistance dog)] 
[anhydrous ammonia]), knowingly (obtained) (exerted control over) the (describe 
specific [property] [rented property] [services] [firearm] [dangerous ordnance] 
[motor vehicle] [dangerous drug] [police dog] [police horse] [assistance dog] 
[anhydrous ammonia]) 


(Use appropriate alternative[s]) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 
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(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(or) 


(A)(5) by intimidation. 
2s KNOWINGLY OULCR 4k hate C200 1205). 
Seek ORE RIN Rh G2 0 IPO 1 
fe eR ENT ED ARROPERT yk Greets. Ue 


5. SERVICES. “Services” include labor, personal services, professional services, 
rental services, public utility services, common carrier services, and food, drink, 
transportation, entertainment, and cable television services. 


COMMENT 


R.C. 2913.01. “Rental services” was added to the statutory definition of 
“services” effective 4/7/2009. S.B. 320. 


CADRE DERE VISION Tso Ry ICE Smite Zl Ole 
BIR EAR MM OR Coo 235A: 

DANGEROUS ORDNANCE. R.C, 2923.11. 
MOTOR VEHICLE. R.C. 4501.01. 

10. DANGEROUS DRUG. R.C. 2749.01. 


ih (POLICE DOG. POLICES HORSE ORS AS > Ls DANG DO Cine ea ee 
LON Jone 


12. ANHYDROUS AMMONIA. R.C. 2913.01. 
[Se PURPOSE, OI-GR fly Ul eau lee a) 
[OBER ak Geos 


See are ee” 


15. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 
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16. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


17. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


Poo Eni Nek (3.913 01. 


19. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


20. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


21. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a ([police dog] [police horse] [assistance dog]), you must 
put yourself in the position of this defendant with his/her knowledge, or lack of 
knowledge, and under the circumstances and conditions that surrounded him/her at 
that time. You must consider the conduct of the persons involved and decide whether 
their acts and words and all the surrounding circumstances would have caused a person 
of ordinary prudence and care to know that the animal was a ([police dog] [police 
horse] [assistance dog]). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


(Rel. 13S3CRI-10/2013 Pub.4346) 
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22. ADDITIONAL FINDINGS: 
(A) VALUE. OJI-CR 425.23; R.C. 2913.02(B), 2913.61(A). 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(H)peAGGREGATE VALUE. OJI-CR 425.23; B.C. 2913, Gitk). 
(@isSPBGIALS BRORER BY OJL-GRIA25 23°°R-C 12913 0208) 20 1a 
(Dig DER TYEPERSON Rh e720 13 01290) 3.02( 5) 

(EB) sDISABLED IA DUI R.@229113 Ole 29 13 O20B): 


(F) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
sal egies Gee.) 02( D2) OF 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 





(G) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 


(WH). FEDERALLY LICENSED FIREARMS DEALER. R-Gs2913,02¢B)> Ifeyou 
find the defendant guilty of theft of a firearm or dangerous ordnance, then you must 
decide beyond a reasonable doubt whether the firearm or dangerous ordnance was 
stolen from a federally licensed firearms dealer. 


() se THEET OR-RENTEBDSPROPERY OR; RENDAEIS ERY ICES: 





COMMENT 


R.C. 2913.02(B) provides that the court may order restitution 1f the defendant 
stole rented property or rental services when there is a determination of the amount 
of restitution. The court must instruct the jury as to what it shall consider as 
evidence of the defendant’s intent to commit theft of rented property or rental 
Services. “RvGn2918. 7/2) 


(J) DEFINITIONS: 
(1) HBEDERALLY LICENSED FPIREAKIMS DEAT BRK Geol loa. 


(2) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 
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COMMENT 
RGaR9I3.0), 


(2) DISABLED ADULT R.C.2913,01, 
23. CONCLUSION. OJI-CR 425.01. 


ge CONCUUSION, Wil LESSER INGLUDED, OPFENSE.. OJI-CR..425,09, 
OJI-CR 425.11. 


Peer ER DICT EORM: 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * 


** Insert 1n ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 
or “$500,000 or more and less than $1,000,000” 
or “$1,000,000 or more”’ 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Offense? R-Gs.2913.61. 


26. ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * ___-———sooo/arnn (elderly person) (disabled 
adult). 


(Rel. 148 LCRI-4/2014  Pub.4346) 
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*Insert in ink: “was” or “was not” 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 

or “$100,000 or more and less than $500,000” 

or “$500,000 or more and less than $1,000,000” 

or “$1,000,000 or more” 

(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 


the value of the (property) (rented property) (Services) that was/were (stolen) 
(destroyed) (involved) was * 


 INsSere in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $25,000” 
or “$25,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding 1s expressed as a monetary range required to determine the degree of 
Oltclise ee. #271 0 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 9/30/2011 but 
before 7/1/13) [Rev. 9/14/13] 


COMMENT 


The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 


(Rel. 14S 1CRI-4/2014  Pub.4346) 

















a 
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following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police horse] 
[assistance dog]) (anhydrous ammonia). Before you can find the defendant guilty, you 
must find beyond a reasonable doubt that on or about the ____———C day off 
; , and in ___—CCC (Cutty) (Other jurisdiction), Ohio, the 
defendant, with purpose to deprive the owner of (describe specific [property] [rented 
property] [services] [firearm] [dangerous ordnance] [motor vehicle] [dangerous 
drug] [(police dog) (police horse) (assistance dog) while the defendant knew or should 
have known it was a (police dog) (police horse) (assistance dog)] [anhydrous 
ammonia]), knowingly (obtained) (exerted control over) the (describe specific 
[property] [rented property] [services] [firearm] [dangerous ordnance] [motor 
vehicle] [dangerous drug] [police dog] [police horse] [assistance dog] [anhydrous 
ammonia ]) 








(Use appropriate alternative[s]) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 


(A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 

(or) 
(A)(4) by threat; 

(or) 


(A)(5) by intimidation. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
Sm U OPER yk Ge 2901 le 
feet LED PROPPRDYEAR CG, 20 Exo 


5. SERVICES. “Services” include labor, personal services, professional services, 
rental services, public utility services, common carrier services, and food, drink, 
transportation, entertamment, and cable television services. 


6. (CABLE! TELEVISION SERVICES.(R.C..2913.01. 
7. *FIREARM? R1C.2923 11. 
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8. DANGEROUS ORDNANCE. R.C. 2923.11. 
Go IMUTORSV RHIC EBSRG “450101. 
10. DANGEROUS DRUG. R.C. 2749.01. 


Lie" POLIGES DOG RPRORIGE: HORSESORMASSISTANGE DOG RG? 231s or 
20203213 


12, ANHYDROUS AMMONIA. R.C. 2913.01. 
13; “PURPOSE. OJI-CRE4d FO lkeRiC 290 221A), 
14) DEPRIVERR' Gr 2913-018 


15. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 


16. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


17. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


[3 e. DECEPIIONS Gari -01s 


19. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


(Rel 14S 1CRI-4/2014 ~Pub.4346) 
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20. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


21. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a ([police dog] [police horse] [assistance dog]), you must 
put yourself in the position of this defendant with his/her knowledge, or lack of 
knowledge, and under the circumstances and conditions that surrounded him/her at 
that time. You must consider the conduct of the persons involved and decide whether 
their acts and words and all the surrounding circumstances would have caused a person 
of ordinary prudence and care to know that the animal was a ([police dog] [police 
horse] [assistance dog]). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


22. ADDITIONAL FINDINGS: 
(A) VALUE. OJI-CR 425.23; R.C. 2913.02(B), 2913.61(A). 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(B) AGGREGATE VALUE. OJL-CR 425.23; R.C. 2913.61(B). 

Mee ee CC PROPER I Olin 42,25. 2915,02(5), 2913.71. 
Cio ie em Er yePRR SON Sh Ga28 13 Ute 2913.02(B): 

pr ia Aber AUD Re 2013.01) 13.0218). 


(F) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
Apia olloy 1A On, CRA Os Aah EL on bale 


COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 
(Hy) FEDERAEEY LICENSED FIREARMS DEALER. R'G42913.02(B)pdfi you 


(Rel. 4S 1CRI-4/2014 = Pub.4346) 
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find the defendant guilty of theft of a firearm or dangerous ordnance, then you must 
decide beyond a reasonable doubt whether the firearm or dangerous ordnance was 
stolen from a federally licensed firearms dealer. 


(I) THEFT OF RENTED PROPERTY OR RENTAL SERVICES. 


COMMENT 


R.C. 2913.02(B) provides that the court may order restitution if the defendant 
stole rented property or rental services when there is a determination of the amount 
of restitution. The court must instruct the jury as to what it shall consider as 
evidence of the defendant’s intent to commit theft of rented property or rental & 
SELVICCE Tree a 


(J) DEFINITIONS: 
(1) FEDERALLY LICENSED FIREARMS DEALER? R.@. 2913.01 3202.6 


(2) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 





Ri Gre ieee 


(3) DISABLED ADULT. R.C.2913.01. 
23. CONCLUSION. OJI-CR 425.01. 


24. CONCLUSIONS WITELESSER. INCLUDED -ORPENSE. OJFLGRs 425.00: 
OJI-CR 425.11. 


Poe CRD IGIBEORN: 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * ; 





* Insert in ink: 

either “less than $1,000” 

or “$1,000 or more and less than $7,500” 

or “$7,500 or more and less than $150,000” 

or “$150,000 or more and less than $750,000” 
or “$750,000 or more and less than $1,500,000” 
or “$1,500,000 or more” 
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26. 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense. R.C. 2913.61. 


ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 
If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * ___——CS—C#n/aarn. (elderly person) (disabled 
adult). 


leet tik was Or was no” 


he 


you found that the victim was not a/an (elderly person) (disabled adult), use the 


verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * 


** Insert in ink: 

either “less than $1,000” 

or “$1,000 or more and less than $7,500” 

or “$7,500 or more and less than $150,000” 

or “$150,000 or more and less than $750,000” 
or “$750,000 or more and less than $1,500,000” 
or “$1,500,000 or more” 





(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a/an (elderly person) (disabled adult), further find beyond a reasonable doubt that 
the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) wds7* swine Sint 

* Insert in ink: 

either “less than $1,000” 
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or “$1,000 or more and less than $7,500” 

or “$7,500 or more and less than $37,500” 
or “$37,500 or more and less than $150,000” 
or “$150,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
onensen KRi@s 2) 3:Gt: 


CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 7/1/13 but 
before 9/16/14) [Rev. 9/14/13] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 


specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of [firearm] [dangerous ordnance]) (theft 
of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police horse] 
[assistance dog]) (theft of anhydrous ammonia) (theft of a special purpose article or 
articles) (theft of a bulk merchandise container or containers). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
ee day or Ee 20 anid? ine ee FOO UE) mie 
jurisdiction), Ohio, the defendant, with purpose to deprive the owner of (describe 
specific [property] [rented property] [services] [firearm] [dangerous ordnance] 
[motor vehicle] [dangerous drug] [(police dog) (police horse) (assistance dog) while 
the defendant knew or should have known it was a (police dog) (police horse) 
(assistance dog)] [anhydrous ammonia] [special purpose article or articles] [bulk 
merchandise container or containers]), knowingly (obtained) (exerted control over) 
the (describe specific [property] [rented property] [services] [firearm] [dangerous 
ordnance] [motor vehicle] [dangerous drug] [police dog] [police horse] [assistance 
dog] [anhydrous ammonia][special purpose article or articles] [bulk merchandise 
container or containers |) 


(Use appropriate alternative[s]) 
(A)(1) without the consent of the (owner) (person authorized to give consent); 
(or) 


(Rel. 16S2CRI-8/2016 Pub.4346) 
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y (A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 


(or) 
(A)(3) by deception; 
(or) 
(A)(4) by threat; 
(or) 
(A)(5) by intimidation. 
KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
Hels Plea te 290) 100) Ie 
Pee eo wo PE Relays 29 11s 


sm eee 


Nn 


SERVICES. “Services” include labor, personal services, professional services, 
rental services, public utility services, common carrier services, and food, drink, 
transportation, entertainment, and cable television services. 


COMMENT 
j Drawn from R.C. 2913.01. 


Wepiueleice VISION SERV Ibo ho. 27 15.UL, 
FIREARM, R.C. 2923.11. 

DANGEROUS ORDNANCE. R.C. 2923.11. 
Pi Re POIGiheK Gs t50 101 

10. DANGEROUS DRUG. R.C. 2749.01. 


j (iPeeeOEIC BDOG POLICE HORSE, ORAS SISTANCE DOG Ry 2913.01. RC. 
EEA EVAL 


12 ANHYDROUS AMMONIA, RG. 2913.01. 
13. SPECIAL PURPOSE ARTICLE(S). R.C. 4737.04. 


ee) ee) 


COMMENT 


If the value of the special purpose article is less than $7,500, then the offense is 
a fifth degree felony. R.C. 2913.01(B)(9). 


y 14. BULK MERCHANDISE CONTAINER(S). R.C. 4737.012. 
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COMMENT 


If the value of the bulk merchandise container is less than $7,500, then the 
offense is a fifth degree felony. R.C. 2913.01(B)(9). 


15. PURPOSE, OJI-CR:417.01; REG 3290127 (A). 
16: _DEPRINEARIGS29 129015 


17. OWNER. “Owner” means any person, other than the defendant, who is the 

owner of, who has possession or control of, or who has any license or interest in & 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 


COMMENT 
Drawn from R.C. 2913.01. 


18. CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 

19. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 





COMMENT 


Drawn from R.C. 2913.73. This instruction should be read to the jury only if the 
capacity of the victim to consent is at issue. 





20+). DECEPTION R. Ge 29:43:01. 


21. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), Whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 
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22. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


23. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a (police dog) (police horse) (assistance dog), you must put 
yourself in the position of this defendant with his/her knowledge, or lack of 
knowledge, and under the circumstances and conditions that surrounded him/her at 
that time. You must consider the conduct of the persons involved and decide whether 
their acts and words and all the surrounding circumstances would have caused a person 
of ordinary prudence and care to know that the animal was a (police dog) (police 
horse) (assistance dog). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


24. ADDITIONAL FINDINGS: | 
meee ee OIG RS 23-7 RC? 2913.02(B), RG: 291361" 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 


(B) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61(B). 
(CG) SPEGIAE PROPERTY OJI-CR 4295.23; R.C.2913.02(B edt Ge2913-71. 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
should be used to determine the special property. 


ileal meen SON hol Oleh, ool) Osi 
(Hime DISA DLE AU Lh RS 291301 bk Ce 291 502( RB) 


(F) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE. OJI-CR 
1S a Shall hey Goi AI as 0 id dg bs nl Went a 


COMMENT 
The Committee believes that an additional finding for a prior conviction of a 


(Rel. L6S2CRI-8/2016 Pub.4346) 
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felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(G) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 


(H) FEDERALLY LICENSED FIREARMS DEALER. R.C. 2913.02(B). If you 
find the defendant guilty of theft of a firearm or dangerous ordnance, then you must 
decide beyond a reasonable doubt whether the firearm or dangerous ordnance was 
stolen from a federally licensed firearms dealer. 


(T)* FHEPY OF RENTED PROPERTY OR"RENTALD SERVICES. 


COMMENT 


R.C. 2913.02(B) provides that the court may order restitution if the defendant 
stole rented property or rental services when there is a determination of the amount 
of restitution. The court must instruct the jury as to what the jury shall consider as 
evidence of the defendant’s intent to commit theft of rented property or rental 
SeLVICCOMm INC me anne 


(J) «DEFINITIONS: 


(1) FEDERALLY EICENSED FIREARMS DEALCERW KiCee2 ost ieaiC: PN 
a5U2t0o: 


(2) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
RiGe2 913.08 


(DP DIR NBD by DIVIDE ARE. 20 mi bil 
259 CONCLUSION OIL CRS 7a Ge 4 


26. CONCLUSION WITH “LESSER INGEUDEDSOEREENS Ew Ol Gh s.00: 
OJI-CR 425.11. 


27. VERDICT FORM: 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * 


* Insert in ink: 
(Use appropriate alternative[s]) 
(1) “less than $1,000” 
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, 


508.5 THEFT AND FRAUD CR 513.02 


(or) 

(2) “$1,000 or more and less than $7,500” 
(or) 

(3) “$7,500 or more and less than $150,000” 
(or) 

(4) “$150,000 or more and less than $750,000” 
(or) 

(5S) “$750,000 or more and less than $1,500,000” 
(Or) 

(6) “$1,500,000 or more” 

COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offenses RC) 2913761. 


28. ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 
If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * ____——_—sa/ann (elderly person) (disabled 
adult). 


-nsert in ink: owas Or Was nol 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim 
was not a/an (elderly person) (disabled adult), further find beyond a reasonable 
doubt that the value of the (property) (rented property) (services) that was/were 
(stolen) (destroyed) (involved) was * ; 

* Insert in ink: 
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(Use appropriate alternatives) 
(1) less than $1,000; 
(or) 
(2) $1,000 or more and less than $7,500; 
(or) 
(3) $7,500 or more and less than $150,000; 
(Or) 
(4) $150,000 or more and less than $750,000; 
(or) 
(5) $750,000 or more and less than $1,500,000; 
(or) 





(6) $1,500,000 or more. 


(B) We, the jury, having found the defendant guilty of theft and that the victim 
was a/an (elderly person) (disabled adult), further find beyond a reasonable doubt 
that the value of the (property) (rented property) (services) that was/were (stolen) 
(destroyed) (involved) was * . 


* Insert in ink: 





(Use appropriate alternatives) 


(1) less than $1,000; 





(or) 

(2) $1,000 or more and less than $7,500; 
(or) 

(3) $7,500 or more and less than $37,500; 
(or) 

(4) $37,500 or more and less than $150,000; 
(or) 

(5) $150,000 or more. 

COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Offenscans fo 213-6 bs 
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4 CR 513.02 Theft R.C. 2913.02 (offenses committed on and after 9/16/14) /Rev. 
1/9/16] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State yv. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with (theft) (theft of a [firearm] [dangerous ordnance]) 
(theft of a motor vehicle) (theft of dangerous drugs) (theft of a [police dog] [police 
horse] [assistance dog]) (theft of anhydrous ammonia) (theft of a special purpose 
article or articles) (theft of a bulk merchandise container or containers). Before you can 
find the defendant guilty, you must find beyond a reasonable doubt that on or about the 
day of , 20 , and in (County) (other 
jurisdiction), Ohio, the defendant, with purpose to deprive the owner of (describe 
specific [property] [rented property] [services] [firearm] [dangerous ordnance] 
[motor vehicle] [dangerous drugs] [(police dog) (police horse) (assistance dog) while 
the defendant knew or should have known it was a (police dog) (police horse) 
j (assistance dog)] [anhydrous ammonia] [special purpose article or articles] [bulk 
merchandise container or containers]), knowingly (obtained) (exerted control over) 
the (describe specific [property] [rented property] [services] [firearm] [dangerous 
ordnance] [motor vehicle] [dangerous drugs] [police dog] [police horse] [assistance 
dog] [anhydrous ammonia][special purpose article or articles] [bulk merchandise 
container or containers ]) 


(Use appropriate alternative[s /) 


(A)(1) without the consent of the (owner) (person authorized to give consent); 


(or) 
3 (A)(2) beyond the scope of the (express) (implied) consent of the (owner) (person 
authorized to give consent); 
(or) 
(A)(3) by deception; 
(or) 
(A)(4) by threat; 
(or) 


(A)(5) by intimidation. 
4 2, KNOWINGLY, OJL-CR 417.11: R.C. 2901.22(B). 
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3% PROPERFY?ERIC 229008 
4. RENTED PROPERTY: R.C. 2913.01. 
5. SERVICES. “Services” include labor, personal services, professional services, 
rental services, public utility services, common carrier services, and food, drink, 
transportation, entertainment, and cable television services. 
COMMENT 
Drawn tromsR:-C. 2913 Gr 


GABLE TELEVISION: SERVICES, R:C; 2913.01. 
PIREPARM Re Gr 292s 11. 

DANGEROUS ORDNANCE. R.C. 2923.11. 
MOTOR VEHICLE. R.C. 4501.01. 

10. DANGEROUS DRUG: R-C. 2749.01. 


ld...ROLICE DOG, POLICE. HORSE, OR. ASSISTANCE DOG) Ri@22913-0 lak G: 
292d a2 de 


12. ANHYDROUS AMMONIA. R.C. 2913.01. 
13. SPECIAL PURPOSE ARTICLE(S). R.C. 4737.04. 


i me ce 





COMMENT 


If the value of the special purpose article is less than $7,500, then the offense is 
a fifth degree felony. R.C. 2913.01(B)(Q9). 


14. BULK MERCHANDISE CONTAINER(S). R.C. 4737.012. 





COMMENT 


If the value of the bulk merchandise container is less than $7,500, then the 
offense is a fifth degree felony. R.C. 2913.01(B)(9). 


130 PURPOSE: OJLCR 417 U1, RiG@e SO ia 


TO DEPRIN be hiGa7 912 Oi: 


17. OWNER. “Owner” means any person, other than the defendant, who is the 
owner of, who has possession or control of, or who has any license or interest in 
property or services, even though the ownership, possession, control, license, or 
interest is unlawful. 
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COMMENT 
Drawn from R.C. 2913.01. 


18. CONSENT. Consent may be either express or implied. Express consent 1s 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


19. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 
Drawn from R.C. 2913.73. 


This instruction should only be read to the jury 1f the capacity of the victim to 
consent is at 1Ssue. 


20 OP CERTIONAR.G22913.0.1: 


21. THREAT. “Threat” means (a statement) (conduct) (describe other means of 
communication), whether direct or indirect, exerting pressure sufficient to (overcome 
the will of another) (make another fearful or apprehensive of injury or harm). 


COMMENT 
OJI-CR 417.35. 


22. INTIMIDATION. “Intimidation” means the act of frightening, scaring, or 
bullying. 


23. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the animal was a (police dog) (police horse) (assistance dog), you must put 
yourself in the position of this defendant with his/her knowledge or lack of knowledge 
and under the circumstances and conditions that surrounded him/her at that time. You 
must consider the conduct of the persons involved and decide whether their acts and 
words and all the surrounding circumstances would have caused a person of ordinary 
prudence and care to know that the animal was a (police dog) (police horse) (assistance 
dog). 
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COMMENT 
Drawn from OJI-CR 511.01(B). 


24. ADDITIONAL FINDINGS: 
(AJVALUE? OJECR425 23 9RICN 2913 02(BIy RE. BoTSol" 


COMMENT & 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 





(B)seAGGREGATE VALUE.OJILGR 425,23; R.C. 2913:61(B)- 
(Ce SPEGIATAPR@PERDY.O]L GRed25.23: RC. 2913'02(b Re e2 ie ae 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
should be used to determine the special property. 





(DS PRO PECTED GIEAS She Gee 020): 

(2) RIDER TYSRERSONS Re Gse2) 130 IRA oo 0 26) 

(F) DISABEEDIADULT? RIGs2918.01) RIGs29 1302.8): 

(G) OVA GUN EDU EYSSERV GEA ViEIVUS Eee hs G2) 70 eek Cm o lenis 
(Hy SPOUSE OPPAC PRY E*D UTP SERVIGE MEMBERAR.C.2013.02(B). 


Wd) PRIOR CONVICTION FOR FELONY DRUG ABUSE OFFENSE? OJI-CR 
Haelay RG 29 13.0208 Reel & 





COMMENT 


The Committee believes that an additional finding for a prior conviction of a 
felony drug abuse offense applies only to a theft of dangerous drugs charge. 


(J) FAILURE TO MAKE FULL PAYMENT FOR GASOLINE. R.C. 2913.02(B). 


(K) FEDERALLY LICENSED FIREARMS DEALER. R.C. 2913.02(B). If you 
find the defendant guilty of theft of a firearm or dangerous ordnance, then you must 
decide beyond a reasonable doubt whether the firearm or dangerous ordnance was 6 
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» stolen from a federally licensed firearms dealer. 
(L) THEFT OF RENTED PROPERY OR RENTAL SERVICES. 


COMMENT 


R.C. 2913.02(B) provides that the court may order restitution if the defendant 
stole rented property or rental services when there is a determination of the amount 
of restitution. The court must instruct the jury as to what it shall consider as 
evidence of the defendant’s intent to commit theft of rented property or rental 
servicesiR-C; 2913772: 


U 


(M) DEFINITIONS: 


(ee OrRAL LY UIGENSEDs FIREARMS DEALER. R.@. 2913,015 Rh.G: 
502.008 


(2) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
Ri Ge200 301: 


ee IS ABUEDADULT. R.C22912 01 


(4) ACTIVE DUTY SERVICE MEMBER. “Active Duty Service Member” 
means any member of the armed forces of the United States performing active 
duty in the Army, Navy, Air Force, Marine Corps, or Coast Guard. 


COMMENT 
Drawntrom R.G.2913.01.and,10.U2S.C..101, 


(5) ACTIVE DUTY. “Active Duty” means full-time duty in the active military 
service of the United States. Such term includes full-time training duty, annual 
training duty, and attendance, while in the active military service, at a school 
designated as a service school by law or by the Secretary of the military 
department concerned. Such term does not include full-time National Guard duty. 


COMMENT 
LOW. S.C Ol 
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25. CONCLUSION. OJI-CR 425.01. 


26. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


21. VNERDICTAPORM. 


We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the value of the (property) (rented property) (services) that 
was/were (stolen) (destroyed) (involved) was * 


* Insert in ink: 
(Use appropriate alternative! s]) 
(1) “less than $1,000” 


(or) 

(2) “$1,000 or more and less than $7,500” 
(or) 

(3) “$7,500 or more and less than $150,000” 
(or) 

(4) “$150,000 or more and less than $750,000” 
(or) 

(5) “$750,000 or more and less than $1,500,000” 
(or) 

(6) “$1,500,000 or more” 

COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offensesR-C. 2913 617 


28. PROTECTED CLASS VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is an elderly 
person, a disabled adult, an active duty service member or a spouse of an active 
duty service member, the judge should submit both verdict forms listed below. 
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We, the jury, having found the defendant guilty of theft, further find beyond a 
reasonable doubt that the victim * a person in protected class. 


*Insert in ink: “was” or “was not” 


If you found that the victim was not a person in protected class, use the verdict form 
listed in (A). If you found that the victim was a person in protected class, use the 
verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of theft and that the victim was 
not a person in protected class further find beyond a reasonable doubt that the value 
of the (property) (rented property) (services) that was/were (stolen) (destroyed) 
(involved) was ** 


*** Insert in ink: 
(Use appropriate alternative[s]) 

(1) “less than $1,000” 
(or) 

(2) “$1,000 or more and less than $7,500” 
(or) 

(3) “$7,500 or more and less than $150,000” 
(or) 

(4) “$150,000 or more and less than $750,000” 
(or) 

(5) “$750,000 or more and less than $1,500,000” 
(or) 

(6) “$1,500,000 or more” 


(B) We, the jury, having found the defendant guilty of theft and that the victim was 
a person in protected class, further find beyond a reasonable doubt that the value of 
the (property) (rented property) (services) that was/were (stolen) (destroyed) 
(involved) was * 


* Insert in ink: 
(Use appropriate alternative[s]) 
(1) “less than $1,000” 
(or) 
(2) “$1,000 or more and less than $7,500” 
(or) 
(3) “$7,500 or more and less than $37,500” 
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(or) 
(4) “$37,500 or more and less than $150,000” 
(or) 
(5) “$150,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
effensel R.C. 2913.61. 





(C) SERIES OF OFFENSES WITH SINGLE VICTIM WHO IS AN ELDERLY 
PERSON OR DISABLED ADULT. If you find beyond a reasonable doubt that the 
defendant (committed) (attempted to commit) (conspired to commit) (acted in 
complicity to commit) a series of offenses against a/an (elderly person) (disabled 
adult) in the defendant’s same (employment) (capacity) (relationship) to (insert 
name of other person or entity), the value of the (property) (services) involved for 
the purpose of determining value is the aggregate value of all (property) (services) 
involved in the series of offenses. It is not necessary to allege and prove each offense 
in the series. Rather, it is sufficient to allege and prove that the defendant, within a 
given span of time, committed one or more offenses. 





COMMENT 
Drawn from R.C. 2913.61(C)(1). 


The Committee believes this instruction is limited to offenses involving an 
elderly person or disabled adult and the violation of R.C. 1716.14(A)(1) (Decep- 
tive practice or act to solicit contributions for charitable organization), R.C. 
2913.02. (Theft), R.C. 2913.03 (Unauthonzed suse of vehicle) RC. 29 1804 
(Unauthorized use of property), R.C. 2913.21(B)(1) or (B)(2) (Misuse of credit 
card), R.C. 2913.31 (Forgery), and R.C. 2913.43 (Securing writings by deception). 





CR 513.03 Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on 
and after 7/1/96 but before 11/10/99) [Rev. 5/7/16] 


1. The defendant is charged with unauthorized use of a vehicle. Before you can find 
the defendant guilty, you must find beyond a reasonable doubt that on or about the 

dayof_.- and I feo (County) (omer jurisdicnon’: 
Ohio, the defendant knowingly (used) (operated) a/an (aircraft) (motor vehicle) 
(motorcycle) (motorboat) (motor-propelled vehicle) 


(Use appropriate alternative) 


(A) without the consent of the (owner) (person authorized to give consent); 
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(or) 
(B) without the consent of the (owner) (person authorized to give consent) and 
(removed the [describe property| from the state of Ohio) (kept possession of the 
[describe property| for more than forty-eight hours). 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
AIRGRAFT. R.C. 4561.01 

MOTOR VEHICLE. R.C. 4501.01. 

MOTORGY CEE® R.C, 450101. 


CONSENT. Consent may be either express or implied. Express consent is 
ibicaennee by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


i) 


Dn Rw 


COMMENT 
Drawn from State vy. Ater, 2nd Dist. Champaign No. 81CA23 (Feb. 24, 1982). 


7. OWNER. “Owner” means any person, other than the defendant, who is the owner 
of, or who has possession or control of, or any license or interest in, the (describe 
property), even though the ownership, possession, control, license, or interest is 
unlawful. 


COMMENT 


Drawn from R.C. 2913.01. The following statutes may provide means of 
proving ownership: R.C. 4561.17-22 (Certificate of registration of aircraft); 49 
U.S.C. 44103, 44111, 44702 & 44704 (Certificate of registration, recording 
conveyance of aircraft); 49 U.S.C. 44108 (Validity of conveyance of aircraft); R.C. 
1548.04 (Certificate of title to watercraft); and R.C. 4505.04 (Certificate of title of 
motor vehicles and motorcycles). 


8. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 


(B)A= MISTAKE R-@..9913'03(@) (19: 


The defendant claims that at the time of the alleged offense, he/she reasonably 
believed, though mistaken, that he/she was authorized to (use) (operate) the 
(describe property). 


(Ce A ET HORIZ ATION BR: C229 1.3, 03(C)@): 
The defendant claims that at the time of the alleged offense, he/she reasonably 
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believed that the (owner) (person empowered to give consent) would have 
authorized him/her to (use) (operate) the (describe property). 


(D)? “REASONABEE ‘CAUSE TO’ BELIEVE. ' OJIFER) 417737: 
9. CONCLUSION. OJI-CR 425.01. 
10. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


li. CONCLUSION WITH LESSER INCBUDED OFFENSE, sOU-C Raa 7 5:09: 
OJI-CR 425.11. 


CR 513.03 Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on 
and after 11/10/99 but before 9/30/11) [Rev. 5/7/16] 


1. The defendant is charged with unauthorized use of a vehicle. Before you can find 
the defendant guilty, you must find beyond a reasonable doubt that on or about the 
day of : , and in (County) (other jurisdiction), 
Ohio, the defendant knowingly (used) (operated) a/an (aircraft) (motor vehicle) 
(motorcycle) (motorboat) (motor-propelled vehicle) 








(Use appropriate alternative) 
(A) without the consent of the (owner) (person authorized to give consent); 
(or) 
(B) without the consent of the (owner) (person authorized to give consent) and 


(removed the [describe property] from the state of Ohio) (kept possession of the 
[describe property| for more than forty-eight hours). 


KNOWINGLY: OJL-CR417e1123R Ca 90 1222( By. 
AIRCRAPT. R.C. 4561.01. 

MOTOR VEHICLE. R.C. 4501.01. 

MO LORCY GLESR Cado0l Ole 


CONSENT. Consent may be either express or implied. Express consent is 
derenminen by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


Dn KR WD 


COMMENT 
Drawn from State v. Ater, 2nd Dist. Champaign No. 81CA23 (Feb. 24, 1982). 


7. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


(Rel.17S3CRI-12/2017 + Pub.4346) 
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COMMENT 


Drawn from R.C. 2913.73. This instruction should be read to the jury only if the 
capacity of the victim to consent is at issue. 


8. OWNER. “Owner” means any person, other than the defendant, who is the owner 
of, or who has possession or control of, or any license or interest in, the (describe 
property), even though the ownership, possession, control, license, or interest is 
unlawful. 


COMMENT 


Drawn from R.C. 2913.01. The following statutes may provide means of 
proving ownership: R.C. 4561.17-22 (Certificate of registration of aircraft); 49 
U.S.C. 44103, 44111, 44702 & 44704 (Certificate of registration, recording 
conveyance of aircraft); 49 U.S.C. 44108 (Validity of conveyance of aircraft); R.C. 
1548.04 (Certificate of title to watercraft); and R.C. 4505.04 (Certificate of title of 
motor vehicles and motorcycles). 


0° AFFIRMATIVE DEFENSES: 
(A) GENERAL. OJI-CR 417.27. 
UB jae vids Abe © a a0) 1): 


The defendant claims that at the time of the alleged offense, he/she reasonably 
believed, though mistaken, that he/she was authorized to (use) (operate) the 
(describe property). 


(eee UO RIZAL ION BR @2291303(C) (2). 


The defendant claims that at the time of the alleged offense, he/she reasonably 
believed that the (owner) (person empowered to give consent) would have 
authorized him/her to (use) (operate) the (describe property). 


(D) REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
10. ADDITIONAL FINDINGS: 

(A) GENERAL. OJI-CR 425.25. 

(B) VALUE. OJI-CR 425.23: R.C. 2913.03(D), R.C. 2913.61. 

(C) ELDERLY PERSON. R.C. 2913.01, R.C. 2913.03(D). 

(D) DISABLED ADULT. R.C. 2913.01, R.C. 2913.03(D). 

(E) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 
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COMMENT 
RCM 993 OF 


(2 DISABLED TADUETS RiGwzo15-ut 
11. CONCLUSION. OJI-CR 425.01. 
12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


13. CONCLUSION. WITH..»LESSER -INCLUDED -QFFENSE,; OJI-CR 425.09, 
OJI-CR 425.11. 


14. VALUE VERDICT FORM. 


We, the jury, having found the defendant guilty of unauthorized use of the (describe 
property), further find beyond a reasonable doubt that the value of the (describe 
property) that was (used) (operated) was * 


* Insert in ink your finding from the following alternatives: 
(A) “less than $500” 
(B) “$500 or more and less than $5,000” 
(C) “$5,000 or more and less than $25,000” 


(D) “$25,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Olrense kh Onz9 IS.61 


15.. ELDERLY PERSON:@ReDISABEEDFA DULEVERDIGE FORM(S): 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 


listed below. 


We, the jury, having found the defendant guilty of unauthorized use of the (describe 
property), further find beyond a reasonable doubt that the victim *___——saa/arn 
(elderly person) (disabled adult). 


*Insert in ink: ““was” or “was not” 
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If you found that the victim was not a/an (elderly person) (disabled adult), use verdict 
form (1). If you found that the victim was a/an (elderly person) (disabled adult), use 
verdict form (2). 


(1) We, the jury, having found the defendant guilty of unauthorized use of the 
(describe property) and that the victim was not a/an (elderly person) (disabled 
adult), further find beyond a reasonable doubt that the value of the (describe 
property) that was (used) (operated) was * 


* Insert in ink your finding from the following alternatives: 
(A) “less than $500” 
(B) “$500 or more and less than $5,000” 
(C) “$5,000 or more and less than $25,000” 
(D) “$25,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense, R.C+2913:61. 


(2) We, the jury, having found the defendant guilty of unauthorized use of (describe 
property) and that the victim was a/an (elderly person) (disabled adult), further find 
beyond a reasonable doubt that the value of the (describe property) that was (used) 
(operated) was * 


* Insert in ink your finding from the following alternatives: 
(A) “less than $500” 
(B) “$500 or more and less than $5,000” 
(C) “$5,000 or more and less than $25,000” 
(D) “$25,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
picnscsh G2 913.01) 


CR 513.03 Unauthorized use of a vehicle R.C. 2913.03 (offenses committed on 
and after 9/30/11) [Rev. 5/7/16] 


1. The defendant is charged with unauthorized use of a vehicle. Before you can find 
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the defendant guilty, you must find beyond a reasonable doubt that on or about the 
day of , and in (County) (other jurisdiction), 
Ohio, the defendant knowingly (used) (operated) a/an (aircraft) (motor vehicle) 
(motorcycle) (motorboat) (motor-propelled vehicle) 








(Use appropriate alternative) 
(A) without the consent of the (owner) (person authorized to give consent); 


(or) 


(B) without the consent of the (owner) (person authorized to give consent) and 
(removed the [describe property] from the state of Ohio) (kept possession of the 
[describe property| for more than forty-eight hours). 


2; KNOWINGLY_OJLGRH¥4i4 11; R.C. 2901. 22(B). 
Soe ROA Path e456 OL 

4. MOTOR VEHICLE. R.C. 4501.01. 

5) Jy MOTORCYCLE AR C4501 01. 

6. 


CONSENT. Consent may be either express or implied. Express consent is 
determined by the written or spoken words of the persons involved. Implied consent 
is determined by the facts and circumstances that surround those involved, including 
their words and acts, from which you may infer that consent was given to the 
defendant. 


COMMENT 
Drawn from State v. Ater, 2nd Dist. Champaign No. 81CA23 (Feb. 24, 1982). 


7. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should be read to the jury only if the 
capacity of the victim to consent is at issue. 


8. OWNER. “Owner” means any person, other than the defendant, who is the owner 
of, or who has possession or control of, or any license or interest in, the (describe 
property), even though the ownership, possession, control, license, or interest is 
unlawful. 
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COMMENT 


Drawn from R.C. 2913.01. The following statutes may provide means of 
proving ownership: R.C. 4561.17-22 (Certificate of registration of aircraft); 49 
U.S.C. 44103, 44111, 44702 & 44704 (Certificate of registration, recording 
conveyance of aircraft); 49 U.S.C. 44108 (Validity of conveyance of aircraft); R.C. 
1548.04 (Certificate of title to watercraft); and R.C. 4505.04 (Certificate of title of 
motor vehicles and motorcycles). 


9. AFFIRMATIVE DEFENSES: 
(A) GENERAL. OJI-CR 417.27. 
(BIPeNISTAKREY ROE §29 13.03(C)4). 


The defendant claims that at the time of the alleged offense, he/she reasonably 
believed, though mistaken, that he/she was authorized to (use) (operate) the 
(describe property). 


(C) AUTHORIZATION. R.C. 2913.03(C)(2). 


The defendant claims that at the time of the alleged offense, he/she reasonably 
believed that the (owner) (person empowered to give consent) would have 
authorized him/her to (use) (operate) the (describe property). 


(D) REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
10. ADDITIONAL FINDINGS: 

(A) GENERAL. OJI-CR 425.25. 

(B) VALUE. OJI-CR 425.23: R.C. 2913.03(D), R.C. 2913.61. 

(C) ELDERLY PERSON. R.C. 2913.01, R.C. 2913.03(D). 

(D) DISABLED ADULT. R.C. 2913.01, R.C. 2913.03(D). 

(E) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
RC PAR ONE 


(2) DISABLED ADULT. R.C..2913.01 
11. CONCLUSION. OJI-CR 425.01. 
12. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 
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13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


14. VALUE VERDICT FORM. 


We, the jury, having found the defendant guilty of unauthorized use of the (describe 
property) further find beyond a reasonable doubt that the value of the (describe 
property) that was (used) (operated) was * 


Se 


Insert in ink your finding from the following alternatives: 
(A) “less than $1,000” 

(B) “$1,000 or more and less than $7,500” 

(C) “$7,500 or more and less than $37,500” 

(D) “$37,500 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense: Rh. .913°61% 


15) ELDEREY PERSON ORTDISABLED ADULT VERDICT FORMS): 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 


We, the jury, having found the defendant guilty of unauthorized use of the (describe 
property), further find beyond a reasonable doubt that the victim *___——S—SCso*/arnn 
(elderly person) (disabled adult). 


*Insert in ink: “was” or “was not’ 


If you found that the victim was not a/an (elderly person) (disabled adult), use verdict 
form (1). If you found that the victim was a/an (elderly person) (disabled adult), use 
verdict form (2). 


(1) We, the jury, having found the defendant guilty of unauthorized use of the 
(describe property) and that the victim was not a/an (elderly person) (disabled 
adult), further find beyond a reasonable doubt that the value of the (describe 
property) that was (used) (operated) was * 


* Insert in ink your finding from the following alternatives: 


(A) “less than $1,000” 
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(B) “$1,000 or more and less than $7,500” 
(C) “$7,500 or more and less than $37,500” 
(D) “$37,500 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense. R.C. 2913.61. 


(2) We, the jury, having found the defendant guilty of unauthorized use of (describe 
property) and that the victim was a/an (elderly person) (disabled adult), further find 
beyond a reasonable doubt that the value of the (describe property) that was (used) 
(operated) was * 


* Insert in ink your finding from the following alternatives: 
(A) “less than $1,000” 
(B) “$1,000 or more and less than $7,500” 
(@ je 6200 or more and less than $37,500” 
(D) “$37,500 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
oitense wk. Ga29 13.01, 


CR 513.04 Unauthorized use of property R.C. 2913.04 (offenses committed on 
and after 7/1/96) 


1. The defendant is charged with unauthorized use of property. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about 
(iosnesell of annthda oth RNowmel om se. by decent rand detriment b>\(Gotnty) 
(other jurisdiction), Ohio, the defendant knowingly 


(Use appropriate alternative) 


(A) (used) (operated) (describe property) of another without the consent of the 
(owner) (person authorized to give consent). 


(or) 


(B) (gained access) (attempted to gain access) (caused access to be gained) to any 
(computer) (computer system) (computer network) (without the consent) (beyond 
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the scope of the [express] [implied] consent) of the (owner) (person authorized by 
the owner to give consent). 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
Sess Yeh 2 2 UU CANULU tan: 

4. CONSENT. OJI-CR 513.02 § 9. 
by 


OWNER. “Owner” means any person, other than the defendant, who is the owner 
of, or who has possession or control of, or any license or interest in property or 
Services, even though the ownership, possession, control, license or interest is 
unlawful. 


i) 


COMMENT 
Drawn from R.C. 2913.01(D). 


6. PERSON AUTHORIZED TO GIVE CONSENT. 


COMMENT 
Depending on the facts, an instruction may be required on this essential element. 


7. GAIN ACCESS. “Gain access” means to approach, instruct, communicate with, 
store data in, retrieve data from, or otherwise make use of any resources of a computer, 
computer system, or computer network. 


COMMENT 
R.G442913.0100): 


Sorts COMBU LER R: Ge 2913.01.6M). 
Ose COMPUTER SYS GEN RC 229 15. 0.L GN): 
10. * COMPUTER* NETWORK" R.@329128.01(0)): 
11. AFFIRMATIVE DEFENSES: 
(A) GENERAL. OJI-CR 417.27. 
(B) REASONABLE BELIEF. R.C. 2913.03(C)(1) and (2). 


The defendant claims that at the time of the alleged offense he/she reasonably 
believed, (though mistaken, that he/she was authorized) (the [owner] [person 
(Text continued on page S11) 
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y empowered to give consent] would authorize him/her) to (use) (operate) the 
(describe property) (computer) (computer system) (computer network). 


In deciding whether the defendant reasonably believed that he/she (was authorized) 
(would be authorized) to (use) (operate) the (describe property) (computer) 
(computer system) (computer network), you must put yourself in the position of this 
defendant, with his/her characteristics, and with his/her knowledge or lack of 
knowledge, and under the facts and circumstances which surrounded him/her at the 
time. You must consider the conduct of the persons involved and decide if their acts 
and words and all the surrounding facts and circumstances would have caused the 
defendent to reasonably believe that he/she (was authorized) (would be authorized) 

) to (use) (operate) the (describe property) (computer) (computer system) (computer 
network). 


12. ADDITIONAL FINDINGS: 


DEVISING OR EXECUTING A SCHEME TO DEFRAUD OR OBTAIN 
PROPERTY OR SERVICES sO}-GRv425, 25; Rs€42913.04(D)y 


VALUE. OJI-CR 425.23; R.C. 2913.04(D), 2913.61. 
13. CONCLUSION. OJI-CR 425.01. 


i *CONCLUSION® WITH “LESSER INCLUDED, OFFENSE, OJI-CR 425.09, 
OJI-CR 425.11. 


) 15°” CONCLUSION WITH AFFIRMATIVE. DEFENSE’ OJI-CR 425.03. 


CR 513.05 Telecommunications fraud R.C. 2913.05 (offenses committed on 
and after 3/30/99 but before 6/8/12) [Rev. 5/6/17] 


1. The defendant is charged with telecommunications fraud. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
1a) Le ree ee Een Ma ae ie et. J COUN) (OLner 
jurisdiction), Ohio, the defendant devised a scheme to defraud and knowingly 
(disseminated) (transmitted) (caused to be [disseminated] [transmitted]) by means of 
a (wire) (radio) (satellite) (telecommunication) (telecommunications device) (telecom- 
munications service) any (writing) (data) (sign) (signal) (picture) (sound) (image) with 
y purpose to (execute) (further) the scheme to defraud. 





2. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another, or to knowingly cause, by deception, some detriment to another. 


COMMENT 
Rite 13013 


CCC Ne RG ez l.0l 
y 4. KNOWINGLY. OJI-CR 417.11; R.C.2901.22(B). 
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5. TELECOMMUNICATION. R.C.2913.01. 

6. TELECOMMUNICATIONS DEVICE. R.C. 2913.01. 
7.. TELECOMMUNICATIONS SERVICE. R.C. 2913.01. 
SP EVV RITING? RCW297T3 01" 

ef 


DATA. “Data” means a representation of information, knowledge, facts, concepts, 
or instructions that are being or have been prepared in a formalized manner and that 
are intended for use in a computer, computer system, or computer network. 


COMMENT 
Ree iO 


10. PURPOSELY? OJI-CR 417.01; R.€2901.22 (A). 
11. ADDITIONAL FINDINGS: 

(A)) VALUE. OJI-GR 425 237 RC 2913.02( Ben Gale oie 
12. CONCLUSION. OJI-CR 425.01. 


13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


14. VERDICT FORM—VALUE. We, the jury, having found the defendant guilty of 
telecommunications fraud, further find beyond a reasonable doubt that the value of the 
(benefit obtained by the defendant) (detriment to [insert name of victim]) was 


ok 


* Insert in ink one of the following categories: 


(Use appropriate alternative) 


COMMENT 


The court should select the following monetary range set forth in the indictment 
and all lesser monetary ranges reasonably raised by the evidence. 


(1) “less than $5,000”; 
(or) 
(2) “$5,000 or more but less than $100,000”; 
(or) 
(3) “$100,000 or more.” 
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CR 513.05 Telecommunications fraud R.C. 2913.05 (offenses committed on 
and after 6/8/12) [Rev. 5/6/17] 


1. The defendant is charged with telecommunications fraud. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
oT een ee) eee err i ee (CLOUNLY A OLIEr 
Jurisdiction), Ohio, the defendant devised a scheme to defraud and knowingly 
(disseminated) (transmitted) (caused to be [disseminated] [transmitted]) by means of 
a (wire) (radio) (satellite) (telecommunication) (telecommunications device) (telecom- 
munications service) any (writing) (data) (sign) (signal) (picture) (sound) (image) with 
purpose to (execute) (further) the scheme to defraud. 





2. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another, or to knowingly cause, by deception, some detriment to another. 


COMMENT 
REGa91 B20 te 


DECEPATONGK .@72913:0 15 

KNOWINGLY. OJI-CR 417.11; R.C.2901.22(B). 
TELECOMMUNICATION. R.C. 2913.01. 
TEELGOVMIMUNICATIONS DEVICES R'Cr29T3°0L 
TELECOMMUNICATIONS SERVICE. R.C. 2913.01. 
WRITINGER © 2913.01" 


BSc) fo eS 


DATA. “Data” means a representation of information, knowledge, facts, concepts, 
or instructions that are being or have been prepared in a formalized manner and that 
are intended for use in a computer, computer system, or computer network. 


COMMENT 
Rete ey 12 


10. PURPOSELY. OJI-CR 417.01; R.C.2901.22(A). 
11. ADDITIONAL FINDINGS: 


(A) AGGREGATE VALUE. If you find the defendant guilty of telecommunica- 
tions fraud and the offense was part of a course of conduct involving (a violation of 
telecommunications fraud) (a/an [violation] [attempt to violate] [conspiracy to 
violate] [complicity to violate] [insert specific offense]) then you may aggregate the 
(value of the benefit obtained by the defendant) (detriment to [insert name of 
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victim]) involved in that course of conduct. The course of conduct may involve one 
or more victims. 


COMMENT 


Drawn from R.C. 2913.05(B). The specific offenses that may permit aggregation 
of value, in addition to telecommunications fraud, are limited to R.C. 2913.02 
(theft), R.C. 2913.04 (unauthorized use of property), R.C. 2913.11 (passing bad 
checks), RG. 2913.21) (misusexor Credit scatd), wk Gn 201 503 le TOrOCh yi me 
2913.42 (tampering with records), R.C. 2913.43 (securing writings by deception), 
Or R.G297 1513 (talsification). 





(B) VALUE OJl_GReq) 5 230R C2915 .02 (Binh Ga ilosoe 
(C)ay AGGREGATERVAL UBS OJl-@€ReA25 238 keGr291361( Bs 


(D) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the (insert name of offense the defendant committed) and the 
other offense(s) that the defendant committed. The factual link can be one of time, 
location, means, (describe other factual link[s]), or similar motivation on the 
defendant’s part for his/her/its crimes. All of the circumstances of the offenses must 
be taken into account, and there must be some connection, common (scheme) (plan), 
pattern, or psychological thread that ties the offense together. The course of conduct 
may involve one victim or more than one victim. 





COMMENT 


Drawn from R.C. 2913.49(H); State v. Hand, 107 Ohio St.3d 378, 2006-Ohio- 
18; State v. Sapp, 105 Ohio St. 3d 104, 2004-Ohio-7008. 


(E) ATTEMPT. OJI-CR 523.02. 

(F) GONSPIRACY., OJI-GR 523.025 

(G) MEGOMPIEICTI Ye @iI-GRas22:0)33 
12. CONCLUSION. OJI-CR 425.01. 


13,;,;CONGLUSION y WITH LESSER*INGCEUDED* QEEENSE. tOJIECR475 095 
OJI-CR 425.11. 


14. VERDICT FORM—VALUE. We, the jury, having found the defendant guilty of 
telecommunications fraud, further find beyond a reasonable doubt that the value of the 


(benefit obtained by the defendant) (detriment to [insert name of victim]) was 
* 








* Insert in ink one of the following categories: 
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(Use appropriate alternative) 


COMMENT 


The court should select the following monetary range set forth in the indictment 
and all lesser monetary ranges reasonably raised by the evidence. 


(1) “less than $ 1,000”; 


(or) 
(2) “$1,000 or more but less than $7,500”; 


(or) 
(3) “$7,500 or more but less than $150,000”; 


(or) 
(4) “$150,000 or more but less than $1,000,000”; 


(or) 
(5) “$1,000,000 or more.” 


CR 513.07 Motion picture piracy R.C. 2913.07 (offenses committed on and 
after 3/9/04) [Rev. 1/21/18] 


1. The defendant is charged with motion picture piracy. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
dayacorne auatearprat? () PSancwiiihe reeiired wane County) (other 
jurisdiction), Ohio, the defendant knowingly operated an audiovisual recording 
function of a device in a facility in which a motion picture was shown without the 
written consent of the (owner) (lessee) of the facility and the licensor of the motion 
picture. 


Dee NO WINGEY OJFCR 7 sil RiCs 290 P22 (BY. 


3. AUDIOVISUAL RECORDING FUNCTION. “Audiovisual recording function” 
means the capability of a device to (record) (transmit) a motion picture or any part of 
a motion picture by means of any technology. 








COMMENT 
Drawnsiton, kG. 2913.07 


4. MOTION PICTURE. 


COMMENT 
The Committee believes the term “motion picture” is a term with a common 
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meaning. If a jury question arises about the term “motion picture,” R.C. 122.85, 
which relates to tax credit eligible productions, has a statutory definition of 
“motion picture” that may provide some guidance to the trial court. 


5S. FACILITY. “Facility” means all retail establishments and movie theaters. 


COMMENT 
Drawn from R.C. 2913.07. 


OO WNERS OJEC Reta 15> RiG@ me Ole 
US PAGPIRMEATIVESDEGENSE: 

(A) GENERAL. OJI-CR 417.27. 

(B) GOVERNMENTAL PURPOSE. 


The defendant claims that he/she was a lawfully authorized ([investigative] [law 
enforcement] [protective] [intelligence gathering]) ({employee] [agent]) of the 
({government of this state] [political subdivision of this state] [federal government]) 
and was acting in an official capacity when operating an audiovisual recording 
function of a device in any facility in which a motion picture was being shown. 


COMMENT 


R.C. 2913.05(D) creates an exception to the prohibition of R.C. 2913.05(B). The 
Committee believes this is an affirmative defense under R.C. 2901.05(D) or in the 
nature of an affirmative defense and must be treated as such. See State v. Little 8th 
Dist. Cuyahoga No. 57033 (Mar. 14, 1991); State v. Hassell 1st Dist. Hamilton No. 
C-920530 (May 5, 1993). 


In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court 
held that “R.C. 2925.03(B)(1) excludes licensed health professionals from being 
subject to drug-trafficking charges, and the burden of proving the inapplicability of 
this exclusion rests upon the State. Therefore, to convict a licensed health 
professional of trafficking in drugs under R.C. 2925.03(A), the State bears the 
burden of proving beyond a reasonable doubt the inapplicability of the licensed- 
health-professional exception in R.C. 2925.03(B)(1) by submitting evidence that 
the licensed health professional violated statutes or regulations that define the 
standard of care for dispensing controlled substances.” 


The Committee recognizes that this case presents a dilemma for the trial judge 
as to when to instruct the jury that the state must prove that the exception in the 
criminal statute does not apply to the defendant. The Committee believes that 
Nucklos should only apply when the defendant’s status or circumstances suggest 
potential application of an exemption or exception. Compare State v. Durbin, 9th 
Dist. Summit No. 10CA0136-M, 2012-Ohio-301, which holds that the exception 


(Rel. 18S2CRI-9/2018 Pub.4346) 

















513 THEFT AND FRAUD CR 513.041 


is always an element of the offense that the state must prove beyond a reasonable 
doubt, with Miamisburg v. Hanson, 2d Dist. Montgomery No. 26582, 2016-Ohio- 
964, which disagrees with the holding in Durbin. 


8. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15. 
Jo CONCLUSION. OJL-CR 425.01. 
10. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


Lie CONCLUSION —-WITH” LESSER -INGLUDED—OFFENSE,” OJI-GR-425.09; 
OJI-CR 425.11. 


CR 513.041 Possession or sale of unauthorized device R.C. 2913.041 (offenses 
committed on and after 7/1/96) 


1. The defendant is charged with (possession) (sale) of an unauthorized device. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt that on or 
aboutethes G6 Sissuen) rdavyroieel) Ohe of more (oneeks) ich and in 

County, Ohio, the defendant knowingly 


( Use appropriate alternative[s/) 


(A) possessed any (device) (instrument) (apparatus) (computer chip) (equipment) 
(decoder) (descrambler) (converter) (software) (describe other device) specially 
(adapted) (modified) (remanufactured) for gaining access to cable television service, 
without (securing authorization from) (paying the required compensation to) the 
(owner) (operator) of the system that provides the cable television service. 


(or) 


(B) (sold) (distributed) (manufactured) any (device) (instrument) (apparatus) 
(computer chip) (equipment) (decoder) (descrambler) (converter) (software) (de- 
scribe other device) specially (adapted) (modified) (remanufactured) for gaining 
access to cable television service, without (securing authorization from) (paying the 
required compensation to) the (owner) (operator) of the system that provides the 
cable television services. 


PbO aso oaO MC Red LRG O0 1. 21. )GL): 


3. GAIN ACCESS. “Gain access” means to approach, instruct, communicate with, 
store data in, retrieve data from, or otherwise make use of any resources of a computer, 
computer system, or computer network. 


COMMENT 
Ree tocole ry: 
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4. CABLE TELEVISION SERVICE? R.C.2913:01(S): 
5. CONCLUSION. OJI-CR 425.01. 


6. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, OJI-CR 
425.11. 


CR 513.11 Passing bad checks R.C. 2913.11 (offenses committed on and after 
7/1/96 but before 5/18/05) [Rev. 10/13/18] 


1. The defendant is charged with passing (a) bad check(s). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about 
thew: ses re wee day of ; sanduney eryroty ry Gounty) 
(other jurisdiction), Ohio, the defendant, with purpose to defraud, (issued) (transferred) 
(caused to be issued) (caused to be transferred) a (describe check or other negotiable 
instrument) knowing that (it) (they) would be dishonored. 


2. KNOWLEDGE - PRESUMPTION. OJI-CR 417.33. 


COMMENT 


When tailoring an instruction on a permissive presumption in accordance with 
OJI-CR 417.33(1) the trial judge must use the language from R.C. 2913.11(B)(1) 
and/or (2). In using this language the judge should define specific statutory terms 
Sucir as issued” (R-C, 1303 -01(Aj@)).™ transterred (RC. 1303.22), presen 
ment” (R.C. 1303.59(A)); “notice of dishonor” (R.C. 1303.63). 


BP eS RURERO SEG ILC hee eee a ine te 


4. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 


COMMENT 
R.C. 2913.01(B). 


5. JWEGEPAIONSOJLCRe5 13 02.10 Gale a): 
6. PRESUMED PURPOSE TO DEFRAUD. OJI-CR 417.33. 


COMMENT 


When tailoring an instruction on a permissive presumption in accordance with 
OJI-CR 417.33(1) the trial judge must use the language from R.C. 2913.11(C)(1), 
(CA meraeye 


The Committee believes that R.C. 2913.11(C) applies only if the defendant is 
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the drawer. 


Ue oN OW UNGY OU-CR 417 11: R.C.2901 22(B). 
8. ADDITIONAL FINDING: 

WALEUE? OJI-@RI425.235 RiCP291311(D)y 2913°6k 
9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09; 
OJI-CR 425.11. 


CR 513.11 Passing bad checks R.C. 2913.11 (offenses committed on and after 
5/18/05 but before 9/30/11) [Rev. 10/13/18] 


1. The defendant is charged with passing bad checks. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
peepee werner 1) Ole eet /2() , and in _iioues neOoe(County,) 
(other jurisdiction), Ohio, the defendant, with purpose to defraud, (issued) (transferred) 
(caused to be [issued] [transferred]) one or more (checks) (describe other negotiable 
instrument[s]) knowing that (the [check] [describe other negotiable instrument] would 
be dishonored) (any person [had ordered] [would order] stop payment on the [check] 
[describe other negotiable instrument]). 





4 2. PRESUMPTION OF KNOWLEDGE. If you find beyond a reasonable doubt that 


(Use appropriate alternative[s]) 


(A) (insert name of drawer) of the (check) (describe other negotiable instrument) 
had no account with (insert name of drawee) when the (check) (describe other 
negotiable instrument) was issued or on the payment date stated on that document; 


(or) 

(B) the (check) (describe other negotiable instrument) was presented for payment 
on the later of 30 days after it was issued or 30 days after the payment date stated 
on the document and payment on it was properly refused because of insufficient 
funds, and if the obligation of (insert name of drawer, indorser, or other party liable 
on the document) on the document was not discharged by payment or satisfaction 
within 10 days after that person or entity received the notice of dishonor; 

then you may, but are not required to, conclude that the defendant knew that the 
(check) (describe other negotiable instrument) would be dishonored. The fact that 
you may draw this conclusion does not shift the burden of proof from the state to 
the defendant, and the defendant has no burden to introduce evidence on whether 
he/she/it knew that the (check) (describe other negotiable instrument) would be 
dishonored. 


COMMENT 
Drawn from R.C. 2913.11(C). See also State v. Yoder, 5th Dist. Licking No. 


(Rel. 19S1CRI-5/2019 Pub.4346) 


CR 513.11 OHIO JURY INSTRUCTIONS—CRIMINAL 516 


16-CA-54, 2017-Ohio-903. 


3. ISSUED. “Issued” means the first delivery of (a check) (describe other negotiable 
instrument) by (insert name of maker) (insert name of drawer) to (insert name of 
holder) (insert name of nonholder) for the purpose of giving rights of the instrument 
to any person. 


COMMENT 
RW 1302-01. 


4. ISSUED A CHECK. “Issued a check” means causing any form of debit from a 
demand deposit account. 


COMMENT 
ReG@y29 Taare 


5. TRANSFER. “Transfer” means the delivery of (a check) (describe other nego- 
tiable instrument) by a person other than its issuer for the purpose of giving to the 
person receiving delivery the right to enforce the (check) (describe other negotiable 
instrument). 


COMMENT 
Drawnetrom_ R-C? 1303.22; 


lB BLON CMRAO 2h Ie 
NEGOTIABLE INSTRUMENT. R.C. 1303.03. 
DISHONOR. R.C. 1303.63(B). 


om ND 


STOP PAYMENT. R.C. 1304.32. 
LO] (PRESEN UMENU. ReG231303/G15 
11. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 


12. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 
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COMMENT 
R29 13.01: 


£3t47 DECEPTIONYR.C. 2913-01. 


14. PRESUMPTION OF PURPOSE TO DEFRAUD. If you find beyond a reason- 
able doubt that the defendant (wrote the check) (signed the bill of exchange) (ordered 
payment on [describe other draft]) and that he/she opened the checking account for 
personal, family, or household purposes at a financial institution, and if you find 
4 beyond a reasonable doubt that, when opening the checking account, the defendant 


(Use appropriate alternative[s]) 

(A) falsely stated that he/she had not been issued a valid (driver’s license) 
(commercial driver’s license) (Ohio identification card); 

(or) 
(B) furnished a/an (driver’s license) (Ohio identification card) (describe other 
identifying documentation) that contained false information; 

(or) 
(C) made a false statement concerning his/her current address or any additional 

y relevant information reasonably required by the financial institution; 


then you may, but are not required to, conclude that the defendant had a purpose to 
defraud when he/she/it (issued) (transferred) the (check) (bill of exchange) (describe 
other draft). The fact that you may draw this conclusion does not shift the burden 
of proof from the state to the defendant, and the defendant has no burden to 
introduce evidence on whether he/she/it had a purpose to defraud. 


COMMENT 
Drawn from R.C. 2913.11(D). 


y The Committee believes that R.C. 2913.11(D) applies only if the defendant is 
the drawer. 


15. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
16. ADDITIONAL FINDING: 
(AdmovAtWEa@II-GRs475223R-Gu0 91 3al LCE sR: C 1291:3.6 1], 


COMMENT 
) The Committee believes that the appropriate additional finding verdict form 
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below should be used to determine value. 


(By TOTAL VALUE, OJF-CRi425 2377 G20 S50 Eye kG 2a 


COMMENT 


The Committee is not providing an instruction regarding “total value.” R.C. 
2913.11(E) refers to aggregation of value for a violation of R.C. 2913.11(A). R.C 
2913.11(A) is a definitional section and does not prescribe a criminal offense. The 
Committee believes that aggregation of value for violation of R.C. 2911.13(B) is 
not permissible because subsection (E) is limited to subsection (A). 





While this may be the result of a legislative oversight, “[t]here is no authority 
under any rule of statutory construction to add to, enlarge, supply, expand, extend 
or improve the provisions of a statute to meet a situation not provided for.” State 
ex rel. Foster v. Evatt, 144 Ohio St. 65 (1944), paragraph eight of the syllabus. See 
also, State v. Nixon, 4th Dist. Highland, No. 633 (Apr. 26, 1988) (“It is the duty 
of the court to apply statutes as enacted and not by judicial construction to extend 
it to subjects not included in its terms’’). This position is also consistent with R.C. 
2901.04(A), which requires criminal statutes to be strictly construed against the 
state and liberally construed in favor of the accused. 


But see State v. O'Bryan, 181 Ohio App.3d 247, 2009-Ohio-753 (10th Dist.), in 
which the court construed the aggregation provision of R.C. 2913.11(E) to apply 
to R.C. 2913.11(B) concluding that to interpret the statute in the way it was 
enacted would render the aggregation provision a nullity. No other appellate 
district has addressed this issue. 





17. CONCLUSION, OJI-CR 425.01. 


18 CONCLUSION WITH DLESSERAINCELUDED OPFENSE. OJLCGR 425.00: 
OJI-CR 425.11. 


19. GENERAL VERDICT FORM. OJI-CR 425.33. 
20. ADDITIONAL FINDING VERDICT FORM. 





COMMENT 
The Committee believes that aggregation of value for violation of R.C. 
2911.13(B) is not permissible because subsections (E) and (F) are limited to 
subsection (A). Therefore, the Committee believes that a separate verdict form is 
required for each check. 


The Committee also believes that the following verdict form satisfies State v. 
Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


We, the jury, having found the defendant guilty of passing bad checks, further find 
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beyond a reasonable doubt that the value of the (check) (describe other negotiable 
instrument) was * 


* Insert in ink: 
(Use appropriate alternative[s/) 


(1) “less than $500” 


(or) 
(2) “$500 or more but less than $5,000” 


COMMENT 


The Committee believes that aggregation of value for violation of R.C. 
2911.13(B) is not permissible because subsections (E) and (F) are limited to 
subsection (A). Therefore, the Committee believes that a separate verdict form is 
required for each check. 


(or) 
(3) “$5,000 or more but less than $100,000” 
(or) 
(4) “$100,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
CUSsiio MEIER MeL 


CR 513.11 Passing bad checks R.C. 2913.11 (offenses committed on and after 
9/30/11) [Rev. 10/13/18] 


1. The defendant is charged with passing bad checks. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

avis O Lapeeeeneene eee ae () , and in SEE ouny} 
(other jurisdiction), Ohio, the defendant, with purpose to defraud, (issued) (transferred) 
(caused to be [issued] [transferred]) one or more (checks) (describe other negotiable 
instrument[s]) knowing that (the [check] [describe other negotiable instrument] would 
be dishonored) (any person [had ordered] [would order] stop payment on the [check] 
[describe other negotiable instrument}). 


2. PRESUMPTION OF KNOWLEDGE. If you find beyond a reasonable doubt that 





(Use appropriate alternative[s]) 
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(A) (insert name of drawer) of the (check) (describe other negotiable instrument) 
had no account with (insert name of drawee) when the (check) (describe other 
negotiable instrument) was issued or on the payment date stated on that document; 


(or) 


(B) the (check) (describe other negotiable instrument) was presented for payment 
on the later of 30 days after it was issued or 30 days after the payment date stated 
on the document and payment on it was properly refused because of insufficient 
funds, and if the obligation of (insert name of drawer, indorser, or other party liable 
on the document) on the document was not discharged by payment or satisfaction 
within 10 days after that person or entity received the notice of dishonor; 


then you may, but are not required to, conclude that the defendant knew that the 
(check) (describe other negotiable instrument) would be dishonored. The fact that 
you may draw this conclusion does not shift the burden of proof from the state to 
the defendant, and the defendant has no burden to introduce evidence on whether 
he/she/it knew that the (check) (describe other negotiable instrument) would be 
dishonored. 


COMMENT 


Drawn from R.C. 2913.11(C). See also State v. Yoder, 5th Dist. Licking No. 
16-CA-54, 2017-Ohio-903. 


3. ISSUED. “Issued” means the first delivery of (a check) (describe other negotiable 
instrument) by (insert name of maker) (insert name of drawer) to (insert name of 
holder) (insert name of nonholder) for the purpose of giving rights of the instrument 
to any person. 


COMMENT 
RI@13030ir 


4. ISSUED A CHECK. “Issued a check” means causing any form of debit from a 
demand deposit account. 


COMMENT 
RaG20 Ta 1 


5. TRANSFER. “Transfer” means the delivery of (a check) (describe other nego- 
tiable instrument) by a person other than its issuer for the purpose of giving to the 


(Rel.19S1CRI-5/2019 Pub.4346) 

















516.5 THEFT AND FRAUD CR 513.14 


person receiving delivery the right to enforce the (check) (describe other negotiable 
instrument). 


COMMENT 
Drawn from R.C. 1303.22. 


Pee eC Keak Ga 29015 ii 

7) NEGOTIABLE INSTRUMENT R.C, 1303.03. 
8. DISHONOR. R.C. 1303.63(B). 

oe LOR PAYMENT eRiGs04. 32 

LO PRESENIMENT. B.C. 1303.61. 

i EU REOSEVZOIJLCR 41 ROT RCP 90122 (A). 


12. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 


COMMENT 
ie Gre 130 1 


pom OL CBR TIONS RG) 2913 018 


14. PRESUMPTION OF PURPOSE TO DEFRAUD. If you find beyond a reason- 
able doubt that the defendant (wrote the check) (signed the bill of exchange) (ordered 
payment on [describe other draft|) and that he/she opened the checking account for 
personal, family, or household purposes at a financial institution, and if you find 
beyond a reasonable doubt that, when opening the checking account, the defendant 


(Use appropriate alternative[s]) 


(A) falsely stated that he/she had not been issued a valid (driver’s license) 
(commercial driver’s license) (Ohio identification card); 


(or) 


(B) furnished a/an (driver’s license) (Ohio identification card) (describe other 
identifying documentation) that contained false information; 


(or) 


(C) made a false statement concerning his/her current address or any additional 
relevant information reasonably required by the financial institution; 


then you may, but are not required to, conclude that the defendant had a purpose to 
defraud when he/she/it (issued) (transferred) the (check) (bill of exchange) (describe 
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other draft). The fact that you may draw this conclusion does not shift the burden 
of proof from the state to the defendant, and the defendant has no burden to 
introduce evidence on whether he/she/it had a purpose to defraud. 


COMMENT 
Drawn from R.C. 2913.11(D). 


The Committee believes that R.C. 2913.11(D) applies only if the defendant is 
the drawer. 





15. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
16. ADDITIONAL FINDING: 
(A) VALUE OJLCK 425.23; RiCe 2913711 (ls RG 29 16 Ie 


COMMENT 


The Committee believes that the appropriate additional finding verdict form 
below should be used to determine value. 





(By TOTAL WALUE. OJLGRi425° 23. RC 29 13a a Ge eae 


COMMENT 


The Committee is not providing an instruction regarding “total value.” R.C. 
2913.11(E) refers to aggregation of value for a violation of R.C. 2913.11(A). R.C 
2913.11(A) is a definitional section and does not prescribe a criminal offense. The 
Committee believes that aggregation of value for violation of R.C. 2911.13(B) is 
not permissible because subsection (E) is limited to subsection (A). 


While this may be the result of a legislative oversight, “‘[t]here is no authority 
under any rule of statutory construction to add to, enlarge, supply, expand, extend rs 
or improve the provisions of a statute to meet a situation not provided for.” State 
ex rel. Foster v. Evatt, 144 Ohio St. 65 (1944), paragraph eight of the syllabus. See 
also, State v. Nixon, 4th Dist. Highland, No. 633 (Apr. 26, 1988) (“It is the duty 
of the court to apply statutes as enacted and not by judicial construction to extend 
it to subjects not included in its terms’’). This position is also consistent with R.C. 
2901.04(A), which requires criminal statutes to be strictly construed against the 
state and liberally construed in favor of the accused. 


But see State v. O’Bryan, 181 Ohio App.3d 247, 2009-Ohio-753 (10th Dist.), in 
which the court construed the aggregation provision of R.C. 2913.11(E) to apply 
to R.C. 2913.11(B) concluding that to interpret the statute in the way it was 
enacted would render the aggregation provision a nullity. No other appellate 
district has addressed this issue. & 
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17. CONCLUSION. OJI-CR 425.01. 


18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


19. GENERAL VERDICT FORM. OJI-CR 425.33. 
20. ADDITIONAL FINDING VERDICT FORM. 


COMMENT 


The Committee believes that aggregation of value for violation of R.C. 
2911.13(B) is not permissible because subsections (E) and (F) are limited to 
subsection (A). Therefore, the Committee believes that a separate verdict form is 
required for each check. 


The Committee also believes that the following verdict form satisfies State v. 
Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


We, the jury, having found the defendant guilty of passing bad checks, further find 
beyond a reasonable doubt that the value of the (check) (describe other negotiable 
instrument) was * 


* Insert in ink: 


(Use appropriate alternative[s]) 
(1) “less than $1,000” 


(or) 
(2) “$1,000 or more but less than $7,500” 


COMMENT 


The Committee believes that aggregation of value for violation of R.C. 
2911.13(B) is not permissible because subsections (E) and (F) are limited to 
subsection (A). Therefore, the Committee believes that a separate verdict form is 
required for each check. 


(or) 
(3) “$7,500 or more but less than $150,000” 
(or) 
(4) “$150,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
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finding is expressed as a monetary range required to determine the degree of 
offense. R.C. 2913.61. 


CR 513.21 Misuse of credit cards R.C. 2913.21 (offenses committed on and 
after 7/1/96 but before 11/10/99) 


1. The defendant is charged with misuse of (a) credit card(s). Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about 
the See UN day. Of ee eC 1) ee ee COLIN 
(other jurisdiction), Ohio, the defendan 


(Use appropriate alternative) 


(A)(1) (practiced) (used) deception for the purpose of procuring the issuance of a 
credit card, when a credit card was issued in actual reliance upon the deception. 


(or) 


(A)(2) knowingly (bought) (sold) a credit card (from) (to) (describe person) who 
was not the issuer of the credit card. 


(or) 


(B)(1) with purpose to defraud, obtained control over a credit card as security for a 
debt. 


(or) 


(B)(2) with purpose to defraud, obtained (property) (services) by use of a credit 
card, (knowing) (having reasonable cause to believe) that the card (had expired) 
(had been revoked) (was obtained, retained or being used [describe applicable 
statutory violation]). 


(or) 


(B)(3) with purpose to defraud, furnished (property) (services) upon presentation of 
a credit card, knowing that the credit card was being used (describe applicable 
statutory violation). 


(or) 


(B)(4) with purpose to defraud, (represented) (caused to be represented) to the issuer 
of a credit card that (property) (services) had been furnished, knowing that the 
representation was false. 


(or) 


(C) with purpose to (describe the violation of R.C. 2913.21), (received) (possessed) 
(controlled) (disposed of) a credit card. 


2s CREDIE GARD SR Gago Lt Oe 
3. DEGEPRIONSR:Gw72913:00¢A)s 
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) 4. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 


) 


5. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


6. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 


COMMENT 
RiGa2913:01(BYy: 


Tepe RROPERTY. R.C. 2901.01(A)(10)(a). 


8. SERVICES. “Services” include labor, personal services, professional services, 
public utility services, common carrier services, food, drink, transportation, entertain- 
ment and cable television services. 


COMMENT 
I Ore DAS OCR): 


9. ACTUAL RELIANCE. A person acts in reliance when the (statements) (conduct) 
of another (induces) (causes) that person to act pursuant to such (statements) 
(conduct). 

10. ISSUE; ISSUER. “Issue” means to give out, to distribute. “Issuer” means the 
(person) (organization) that gives out or distributes credit cards. 


11. SECURITY. “Security” means something given as a pledge or guaranty of 
payment for services or property. 


12. VIOLATION OF LAW. 


COMMENT 


Instructions must cover the elements of the pertinent statutory violation together 
with the meaning of the pertinent words and phrases. 


13. REASONABLE CAUSE TO BELIEVE. In deciding whether the defendant had 
a reasonable cause to believe that the credit card had (expired) (been revoked) (been 
obtained, retained, or was being used in violation of law), you must decide from all the 
facts and circumstances in evidence whether a person of ordinary prudence and care 
would have believed that the credit card had (expired) (been revoked) (been obtained, 
retained, or was being used in violation of law). 


14. ADDITIONAL FINDING: 
SPECIAL FINDING FOR CUMULATIVE RETAIL VALUE WITHIN 90 
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CONSECUTIVE DAYS. OJI-CR'425.255'R.€7 2913 21(D)G), 2913218), 
(3), or (4), 2913.61. 


15. CONCLUSION. OJI-CR 425.01. 


16. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.21 Misuse of credit cards R.C. 2913.21 (offenses committed on and 
after 11/10/99 but before 9/30/11) [Rev. 12/8/18] 


1. The defendant is charged with misuse of (a) credit card(s). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
a day Of te ESO’ Bee ee anc ie oe ek Be CS TILy ) 
(other jurisdiction), Ohio, the defendant 

(Use appropriate alternative) 


(A)(1) practiced deception for the purpose of procuring the issuance of a credit card, 
when a credit card was issued in actual reliance upon the deception; 


(or) 
(A)(2) knowingly (bought) (sold) a credit card (from) (to) (describe person) who 
was not the issuer of the credit card; 

(or) 
(B)(1) with purpose to defraud, obtained control over a credit card as security for a 
debt: 

(or) 


(B)(2) with purpose to defraud, used the credit card in one or more transactions to 
obtain (property) (services), (knowing) (having reasonable cause to believe) that the 
card (had expired) (had been revoked) (was obtained, retained, or being used 
[describe applicable statutory violation of law}); 


(or) 
(B)(3) with purpose to defraud, furnished (property) (services) upon presentation of 
a credit card, knowing that the credit card was being used (describe applicable 
statutory violation); 

(or) 
(B)(4) with purpose to defraud, (represented) (caused to be represented) to the issuer 


of a credit card that (property) (services) had been furnished, knowing that the 
representation was false; 


(or) 
(C) with purpose to (describe the violation of R.C. 2913.21), (received) (possessed) 
(controlled) (disposed of) a credit card. 


2. CREDIE CARD UR Gy 2918 083 
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15S) 


DECBPTIONR.C82918 01: 

a PURPOSE, OJIF-CR 417.01; R.C. 2901 22(A). 

3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
6 


DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 


COMMENT 
IC soe iAS Me AO 8 i 


7.” PROPBRDYakR ©2901 OTF 


8. SERVICES. “Services” include labor, personal services, professional services, 
public utility services, common carrier services, food, drink, transportation, entertain- 
ment, and cable television services. 


COMMENT 
RaGy 29131 


9. ACTUAL RELIANCE. A person acts in reliance when the (statement[s]) 
(conduct) of another (induce[s]) (cause[s]) that person to act pursuant to such 
(statement[s]) (conduct). 


10. ISSUE. “Issue” means to give out, to distribute. 


11. ISSUER. “Issuer” means the (person who) (organization that) gives out or 
distributes credit cards. 


12. SECURITY. “Security” means something given as a pledge or guaranty of 
payment for services or property. 


13. VIOLATION OF LAW. Before you can find that the credit card was being 
(obtained) (retained) (used) in violation of law, you must find beyond a reasonable 
doubt that the defendant (describe the elements of the applicable offense). 


COMMENT 
The trial court should instruct the jury on the elements of the applicable 
statutory violation by which the defendant obtained, retained, or used the credit 


card, even if that specific criminal offense is also being tried in a separate count. 
State v. Riggs, 5th Dist. Licking No. 2010 CA 20, 2010-Ohio-5697. 
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14. REASONABLE CAUSE.TO BELIEVE. OJI-CR 417.37. 
I5. ADDITIONAL FINDINGS: 


(A) SPECIAL FINDING FOR CUMULATIVE RETAIL VALUE WITHIN 90 
CONSECUTIVE, DAYS, O-GR 425.25; R.G, 2913.21(D)(3) 4 RiGa291 3:61: 


In determining the cumulative retail value of the (property) (services) (property and 
services) involved, you may (aggregate) (add together) all (transactions) (uses) of 
one or more credit (card[s]) (card account[s]) within a 90-consecutive-day period 
beginning from the first use of the credit (card[s]) (card account[s]). 


COMMENT 


A special finding for cumulative retail value within 90 days applies only to 
violations of R.C. 2913.21(B)(2), (B)(3), or (B)(4). 


(B) SPECIAL FINDING FOR DEBT FOR WHICH THE CARD IS HELD AS 
SECURITY OR CUMULATIVE RETAIL VALUE WITHIN 90 CONSECUTIVE 
DAYS. 


OREGREeAG525 1R Ce20te ID )(4) Rie 29013617 


In determining the (debt for which the card is held as security) (cumulative retail 
value of the [property] [services] [property and services] involved) when the victim 
was a/an (elderly person) (disabled adult), you may (aggregate) (add together) all 
(transactions) (uses) of one or more credit (card[s]) (card account[s]) within a 
90-consecutive-day period beginning from the first use of the credit (card[s]) (card 
account{[s]). 





COMMENT 


A special finding for the debt for which the card is held as security or the 
cumulative retail value within 90 days applies only to violations of R.C. 
2913.21(B)(1) or (B)(2) and when the victim is an elderly person or disabled adult. 
See R.G.,2913:21(D)(4). @ 


(1) ELDERLY PERSON. R.C. 2913.21(D)(4). You must determine whether the 
state has proven beyond a reasonable doubt that the victim was an elderly person. 


COMMENT 


A special finding for an elderly person applies only to violations of R.C. 
2913.21(B)(1) or (B)(2). 
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(2) DISABLED ADULT. R.C. 2913.21(D)(4). You must determine whether the 
state has proven beyond a reasonable doubt that the victim was a disabled adult. 


COMMENT 


A special finding for a disabled adult applies only to violations of R.C. 
2913.21(B)ULy or 4B). 


(C) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who was 65 years of 
age or older at the time of the offense. 


COMMENT 
Drawn from R.C. 2913.01. 


(yee OlISABEED ADULT RC 2943-01. 
16. CONCLUSION. OJI-CR 425.01. 


ONG ShUNe yy Lhe PE SSeR INCLUDED ‘OFFENSE: “OJFGR®425:09, 
OJI-CR 425.11. 


18. GENERAL VERDICT FORM. OJI-CR 425.33. 
19. ADDITIONAL FINDING VERDICT FORM. 


COMMENT 


The Committee believes that the following verdict form satisfies State v. Pelfrey, 
112 Ohio St.3d 422, 2007-Ohio-256. 


A special finding for cumulative retail value applies only to violations of R.C. 
2913.21(B)(2), (B)(3), or (B)(4). 


We, the jury, having found the defendant guilty of misuse of credit card(s), further find 
beyond a reasonable doubt that the cumulative retail value was * 


* Insert in ink: 
(Use appropriate alternative[s/) 
(1) “less than $500” 
(or) 
(2) “$500 or more and less than $5,000” 
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(or) 
(3) “$5,000 or more and less than $100,000” 
(or) 
(4) “$100,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 


finding is expressed as a monetary range required to determine the degree of 
offense RGa001 3-61. 





20. ELDERLY PERSON OR DISABLED ADULT VERDICT FORMS. 


COMMENT 


If the indictment alleges that the victim of the offense was either an elderly 
person or a disabled adult, the judge should submit the verdict forms listed below 
instead of the Additional Finding Verdict Form above. 


The Committee believes that the following verdict forms satisfy State v. Pelfrey, 
112 Ohio St.3d 422, 2007-Ohio-256. 





We, the jury, having found the defendant guilty of misuse of credit card(s), further find 
that the state of Ohio * ___+——SS—S—SS—:séprcvve: beyond a reasonable doubt that (insert 
name of victim) was a/an (elderly person) (disabled adult). 


SIASErl ieihl kee Gic: cone. cdiasioL. 


If you found that (insert name of victim) was not a/an (elderly person) (disabled adult), 
use the verdict form listed in (A). If you found that (insert name of victim) was a/an 
(elderly person) (disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of misuse of credit card(s) and that 


(insert name of victim) was not a/an (elderly person) (disabled adult), further find 
beyond a reasonable doubt that the cumulative retail value was * 





* Insert in ink: 


(Use appropriate alternative[s]/) 
(1) “less than $500” 


(or) 
(2) “$500 or more and less than $5,000” 

(or) 
(3) “$5,000 or more and less than $100,000” 
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(or) 
(4) “$100,000 or more” 


(B) We, the jury, having found the defendant guilty of misuse of credit card(s) and that 
(insert name of victim) was a/an (elderly person) (disabled adult), further find beyond 
a reasonable doubt that the (debt for which the card was held as security) (cumulative 
retail value of the [property] [services] involved) was * 

* Insert in ink: 


(1) “less than $500” 


(or) 
(2) “$500 or more and less than $5,000” 
(or) 
(3) “$5,000 or more and less than $25,000” 
(or) 
(4) “$25,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
offense. R.C. 2913.61. 


CR 513.21 Misuse of credit cards R.C. 2913.21 (offenses committed on and 
after 9/30/11 but before 11/2/18) /Rev. 12/8/18] 


1. The defendant is charged with misuse of (a) credit card(s). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
2,0 [eee eee and in = 4 Se a County) 
(other jurisdiction), Ohio, the defendant 
(Use appropriate alternative) 


(A)(1) practiced deception for the purpose of procuring the issuance of a credit card, 
when a credit card was issued in actual reliance upon the deception; 


(or) 


(A)(2) knowingly (bought) (sold) a credit card (from) (to) (describe person) who 
was not the issuer of the credit card; 


(or) 


(B)(1) with purpose to defraud, obtained control over a credit card as security for a 
debt; 


(or) 


(Rel. 19S1CRI-5/2019 Pub.4346) 


CR 513.21 OHIO JURY INSTRUCTIONS—CRIMINAL 516.16 





(B)(2) with purpose to defraud, used the credit card in one or more transactions to 
obtain (property) (services), (knowing) (having reasonable cause to believe) that the 
card (had expired) (had been revoked) (was obtained, retained, or being used 
[describe applicable statutory violation of law]); 


(or) 


(B)(3) with purpose to defraud, furnished (property) (services) upon presentation of 
a credit card, knowing that the credit card was being used (describe applicable 
statutory violation); 


(or) 


(B)(4) with purpose to defraud, (represented) (caused to be represented) to the issuer 
of a credit card that (property) (services) had been furnished, knowing that the 
representation was false; 





(or) 


(C) with purpose to (describe the violation of R.C. 2913.21), (received) (possessed) 
(controlled) (disposed of) a credit card. 


CREDIACAR DERI Ga2Z.9 13 Oise 

DECEPTION RC 229.13: 018 

PURPOSE OPCRS Ay ia: Ge ee Cc 
KNOWINGIEYS OF-CR A] 7 Li R Ce 20017226) 





me) eee | 


DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 


COMMENT 
|x x Geese 12 a 





jog UROL el R Nei ales CU Te alii. 


8. SERVICES. “Services” include labor, personal services, professional services, 
public utility services, common carrier services, food, drink, transportation, entertain- 
ment, and cable television services. 


COMMENT 
RiCx2913.01. 


9. ACTUAL RELIANCE. A person acts in reliance when the (statement[s]) 
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(conduct) of another (induce[s]) (cause[s]) that person to act pursuant to such 
(statement|s]) (conduct). 


10. ISSUE. “Issue” means to give out, to distribute. 


11. ISSUER. “Issuer” means the (person who) (organization that) gives out or 
distributes credit cards. 


12. SECURITY. “Security” means something given as a pledge or guaranty of 
payment for services or property. 


13. VIOLATION OF LAW. Before you can find that the credit card was being 
(obtained) (retained) (used) in violation of law, you must find beyond a reasonable 
doubt that the defendant (describe the elements of the applicable offense). 


COMMENT 


The trial court should instruct the jury on the elements of the applicable 
statutory violation by which the defendant obtained, retained, or used the credit 
card, even if that specific criminal offense is also being tried in a separate count. 
State v. Riggs, 5th Dist. Licking No. 2010 CA 20, 2010-Ohio-5697. 


14. REASONABLE CAUSE TO BELIEVE. OJI-CR 417,37, 
15. ADDITIONAL FINDINGS: 


(A) SPECIAL FINDING FOR CUMULATIVE RETAIL VALUE WITHIN 90 
ONS P@Ur iy Bali 30) JI-Che4 5) 25 R29 13.2 1(D)(3) RC. 2913.61. 


In determining the cumulative retail value of the (property) (services) (property and 
services) involved, you may (aggregate) (add together) all (transactions) (uses) of 
one or more credit (card[s]) (card account[s]) within a 90-consecutive-day period 
beginning from the first use of the credit (card[s]) (card account{[s]). 


COMMENT 


A special finding for cumulative retail value within 90 days applies only to 
violations of R.C. 2913.21(B)(2), (B)(3), or (B)(4). 


(B) SPECIAL FINDING FOR DEBT FOR WHICH THE CARD IS HELD AS 
SECURITY OR CUMULATIVE RETAIL VALUE WITHIN 90 CONSECUTIVE 
DAYS: 


OVECRE oo thee ola LD AR Ca 290135,0 1) 


In determining the (debt for which the card is held as security) (cumulative retail 
value of the [property] [services] [property and services] involved) when the victim 
was a/an (elderly person) (disabled adult), you may (aggregate) (add together) all 
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(transactions) (uses) of one or more credit (card[s]) (card account[s]) within a 


90-consecutive-day period beginning from the first use of the credit (card[s]) (card 
account{s]). 


COMMENT 


A special finding for the debt for which the card is held as security or the 
cumulative retail value within 90 days applies only to violations of R.C. 


2913.21(B)(1) or (B)(2) and when the victim is an elderly person or disabled adult. 
See R.C. 2913.21(D)(4). 


(1) ELDERLY PERSON. R.C. 2913.21(D)(4). You must determine whether the 
state has proven beyond a reasonable doubt that the victim was an elderly person. 


COMMENT 


A special finding for an elderly person applies only to violations of R.C. 
ZO 21 By Ciormc bt): 


(2) DISABLED ADULT. R.C. 2913.21(D)(4). You must determine whether the 
state has proven beyond a reasonable doubt that the victim was a disabled adult. 


COMMENT 


A special finding for a disabled adult applies only to violations of R.C. 
2913.21(B)(1) or (B)(2). 


(C) DEFINITIONS: 


(1) ELDERLY PERSON. “Elderly person” means a person who was 65 years of 
age or older at the time of the offense. 


COMMENT 
Drawn from R.C. 2913.01. 


2) DISABLED ADULIAR Cro 13 Or 
16. CONCLUSION. OJI-CR 425.01. 


17. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 
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18. GENERAL VERDICT FORM. OJI-CR 425.33. 
19. ADDITIONAL FINDING VERDICT FORM. 


COMMENT 


The Committee believes that the following verdict form satisfies State v. Pelfrey, 
112 Ohio St.3d 422, 2007-Ohio-256. 


A special finding for cumulative retail value applies only to violations of R.C. 
2913.21(B)(2), (B)(3), or (B)(4). 


We, the jury, having found the defendant guilty of misuse of credit card(s), further find 
beyond a reasonable doubt that the cumulative retail value was * 


* Insert in ink: 
(Use appropriate alternative[s]) 
(1) “less than $1,000” 


(or) 
(2) “$1,000 or more and less than $7,500” 
(or) 
(3) “$7,500 or more and less than $150,000” 
(or) 
(4) “$150,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Oliclise ay 29.1 3.0.1 


20) SELDERLY PERSON OR DISABLEDSADULE VERDICT FORMS. 


COMMENT 


If the indictment alleges that the victim of the offense was either an elderly 
person or a disabled adult, the judge should submit the verdict forms listed below 
instead of the Additional Finding Verdict Form above. 


The Committee believes that the following verdict forms satisfy State v. Pelfrey, 
112 Ohio St.3d 422, 2007-Ohio-256. 
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We, the jury, having found the defendant guilty of misuse of credit card(s), further find 
that the state of Ohio * prove beyond a reasonable doubt that (insert 
name of victim) was a/an (elderly person) (disabled adult). 


“Insert in ink: “did” or “did not” 
If you found that (insert name of victim) was not a/an (elderly person) (disabled adult), 


use the verdict form listed in (A). If you found that (insert name of victim) was a/an 
(elderly person) (disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of misuse of credit card(s) and that 
(insert name of victim) was not a/an (elderly person) (disabled adult), further find 
beyond a reasonable doubt that the cumulative retail value was * 


* Insert in ink: 


(Use appropriate alternative[s]/) 

(1) “less than $1,000” 

(or) 
(2) “$1,000 or more and less than $7,500” 

(or) 
(3) “$7,500 or more and less than $37,500” 

(or) 
(4) “$37,500 or more’ 


(B) We, the jury, having found the defendant guilty of misuse of credit card(s) and that 
(insert name of victim) was a/an (elderly person) (disabled adult), further find beyond 
a reasonable doubt that the (debt for which the card was held as security) (cumulative 
retail value of the [property] [services] involved) was * 


* Insert in ink: 


(1) “less than $1,000” 


(or) 
(2) “$1,000 or more and less than $7,500” 
(or) 
(3) “$7,500 or more and less than $150,000” 
(or) 
(4) “$150,000 or more” 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
ofense, K.C. 2913/67. 
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CR 513.31(A) Forgery R.C. 2913.31(A) (offenses committed on and after 7/1/ 
96) 


1. The defendant is charged with forgery. Before you can find the defendant guilty, you 


must find beyond a reasonable doubt that on or about the_____————SCSs ay 
eee ee and me COUNTY) Loser JUuriscicnon), 


Ohio, the defendant (with purpose to defraud) (knowing that he/she was facilitating a 
fraud) 


(Use appropriate alternative[s]) 


(A)(1) forged the (describe writing) of (insert name of other person) without his/her 
authority. 


(or) 


(A)(2) forged the (describe writing) so that it purported or appeared (to be genuine 
when it was actually [spurious] [false]) (to be the act of [insert name of person]) 
who did not authorize that act) (to have been executed at [a time] [a place] [with 
terms] different from what was in fact the case) (to be a copy of an original when 
no such original existed). 


(or) 


(A)(3) (uttered) (possessed with the purpose to utter) a (describe writing) which 
he/she knew was forged. 


2. PURPOSE*OJL-ER 417.01;'R-C. 2901.22(A). 


3. DEFRAUD; FRAUD. “Defraud” means to knowingly obtain, by deception, some 
benefit for oneself or another or to knowingly cause, by deception, some detriment to 
another. 


COMMENT 
R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
5. TWEGER TION. BR Ga29 8 OL): 
6. FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 


FORGED. “Forge” means to fabricate or create, in whole or in part and by any 
means, any (spurious) (false) writing, or to make, execute, alter, complete, reproduce, 
or otherwise (purport) (claim) to authenticate any writing, when the writing in fact is 
not authenticated by that conduct. 
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COMMENT 
Drawn from R.C. 2913.01(G). 


On eV RULING eR C2913 OL (1). 
9: - EXECUTE. “Execute’; means» to:sien:ardocument: 


l0. “UTTER? “Utter” means “to” issues*publish, *transter, Suseyeputacrasend Mimi 
circulation, deliver, or display. 





COMMENT 
RiGa29 16: O1Gray 


11. ADDITIONAL FINDING: 
VALU EO) Chea 3 eC e713 Ce) lena ese 


12. CONCLUSION. OJI-CR 425.01. 
(Text continued on page 517) 
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13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.31(B) Forging identification cards or selling or distributing forged 
identification cards R.C. 2913.31(B) 


1. The defendant is charged with (forging identification cards) (selling or distributing 
forged identification cards). Before you can find the defendant guilty, you must find 
beyond a reasonable doubt that on or about the day of. ene ee ee 
and in. CSCSCSCSC (Cnty) (ther Jurisdiction), Ohio, the defendant knowingly 








(Use appropriate alternative[s]) 
(B)(1) forged an identification card. 
(or) 


(B)(2) sold or otherwise distributed a card that (purported) (appeared) to be an 
identification card, knowing it to have been forged. 


2. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


3. FORGED. “Forged” means to fabricate or create, in whole or in part and by any 
means, any (spurious) (false) writing or to make, execute, alter, complete, reproduce, 
or otherwise (purport) (claim) to authenticate any writing, when the writing in fact is 
not authenticated by that conduct. 


COMMENT 
Drawn from R.C. 2913.01(G). 


eee OE TIBRIC ATION CARD IR C2913 31(B (2) 
5. ADDITIONAL FINDING: 

PRIOR CONVICTION. OJI-CR 425.15; R.C. 2913.31(C)(2). 
6. CONCLUSION. OJI-CR 425.01. 


7. CONCLUSION WITH LESSER INCLUDED OFFENSE, OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.32 Criminal simulation R.C. 2913.32 (offenses committed on and 
after 7/1/96) 


1. The defendant is charged with criminal simulation. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about 
the Vek) Seer ee yee ee ane 1n 

(County) (other jurisdiction), Ohio, the defendant (with purpose to defraud) (knowing 
that he/she was facilitating a fraud) 


(Use appropriate alternative[s /) 
(A)(1) (made) (altered) (describe object) so that it appeared to have some value 
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because of (antiquity) (rarity) (curiosity) (source) (authorship) which it did not in 
fact possess. 


(or) 
(A)(2) (practiced) (engaged in) deception in (making) (retouching) (editing) 
(reproducing) any (photograph) (movie film) (video tape) (phonograph record) 
(recording tape). 

(or) 


(A)(3) falsely or fraudulently ([{made] [caused to be made][simulated] [caused to be 
simulated] [forged] [caused to be forged][altered] [caused to be altered] [counter- 
feited] [caused to be counterfeited]) (used more than once) a (wrapper) (label) 
(stamp) (cork) (cap) prescribed by the Ohio Liquor Control Commission. 


(or) 


(A)(4) (uttered) (possessed with purpose to utter) (describe object) which he/she 
knew to have been (describe simulation at issue). 


PURPOSBROJIFCR 41 7t0T tha 200 FP 2CA): 

FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
KNOW INGEYOJLGR 417 Ii R. Ga 200 122 (3) 

DEFRAUD; FRAUD. “Defraud” means to knowingly obtain, by deception, some 


benefit for oneself or another or to knowingly cause, by deception, some detriment to 
another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


Gem E CEE LILO Neh Geo CTA): 


ie 
8. 


SIMULATE. “Simulate” means to create an effect or appearance. 


COUNTERFEIT. “Counterfeit” means something copied or imitated without 


authority, something not genuine. 


zh 


UTTER. “Utter” means to issue, publish, transfer, use, put or send into circulation, 


deliver or display. 


COMMENT 
KG 130 Ey 
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10. ADDITIONAL FINDING: 
etek ees Re 2901 2B) 2915.61. 
Il. CONCLUSION. OJI-CR 425.01. 


12. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.33 Making or using slugs R.C. 2913.33 


1. The defendant is charged with making or using slugs. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about 
(heise ding sare day oft UNriatdietyy Wy Hemet) they Vand(himiontte toe A) 
(County) (other jurisdiction), Ohio, the defendant 


(Use appropriate alternative) 
(A)(1) Gnserted) (deposited) a slug in a coin machine with purpose to defraud. 
(or) 


(A)(2) (made) (possessed) (disposed of) a slug with purpose of enabling another to 
defraud by (inserting) (depositing) it in a coin machine. 


2. SLUG. “Slug” means an object which, by virtue of its size, shape, composition, 
or other quality, is capable of being inserted or deposited in a coin machine as an 
improper substitute for a genuine coin, bill, or token made for that purpose. 


COMMENT 
R.C. 2913.01(J). 


3. COIN MACHINE. R.C. 2913.01(1). 
4, PURPOSE. OJI-CR 417.01;-R-C. 2901/22(A): 


5. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another or to knowingly cause, by deception, some detriment to another. 


COMMENT 
he od 


6. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
7 weDEGHETIONDR.C.2913.01(A), 
8. CONCLUSION. OJI-CR 425.01. 


(Rel. 13S3CRI-10/2013  Pub.4346) 


CR 513.34 OHIO JURY INSTRUCTIONS—CRIMINAL 520 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR $13.34 Trademark counterfeiting R.C. 2913.34 (offenses committed on 
and after 3/31/97) 


1. The defendant is charged with trademark counterfeiting. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about 
TG ae eae See oe CLAY Ol , 2 snakes patos yandypee SF Fae 
(County) (other jurisdiction), Ohio, the defendant 

(Use appropriate alternative[s ]) 


(A)(1) (attached) (affixed) (used) a counterfeit mark in connection with the 
manufacture of (goods) (services) whether or not the goods were intended for sale 
or resale. 

(or) 
(A)(2) (possessed) (sold) (offered for sale) any (tools) (machines) (instruments) 
(materials) (articles) (describe items of personal property) with knowledge that they 
were designed for the production or reproduction of counterfeit marks. 

(or) 
(A)(3) (purchased (acquired) goods and (kept) (had) the goods in his/her possession 
with the knowledge that a counterfeit mark was (attached to) (affixed to) (used in 
connection with) the goods and with the intent to sell or otherwise dispose of the 
goods. 

(or) 
(A)(4) (sold) (offered for sale) (disposed of) goods with knowledge that a 
counterfeit mark was (attached to) (affixed to) (used in connection with) the goods. 

(or) 
(A)(5) (sold) (offered for sale) (provided) services with the knowledge that a 


counterfeit mark was used in connection with that (sale) (offer for sale) (provision) 
of services. 


2. , COUNTERFEIT MARK. R.C, 2913°34 (F)(1). 


3. SPURIOUS TRADEMARK OR SPURIOUS SERVICE MARK. R.C. 2913.34 
(F)G1). 
4. KNOWLEDGE. OJI-CR 417.11; R.C. 2901.22(B). 
5. AFFIRMATIVE DEFENSES: 
(A) GENERAL. OJI-CR 417.27 


(B) DEFENSES, AFFIRMATIVE DEFENSES, AND LIMITATIONS. 


COMMENT 
R.C. 2913.34(C) provides that all defenses, affirmative defenses, and limitations 
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) on remedies available to a defendant under the “Lanham Act,” 60 Stat. 427-443 
(1946), 15 U.S.C. 1051-1127, as amended, “The Trademark Counterfeiting Act of 
1984,” 98 Stat. 2178, 18 U.S.C. 2320, as amended, and R.C. Chapter 1329 or any 
other section of the Revised Code or at common law may be asserted in a 
prosecution under this section. If raised, the trial judge must give instructions 
tailored to these specific offenses. 


6. ADDITIONAL FINDINGS: 


SPECIAL FINDING*OP CUMULATIVE SALES PRICE. OJI-CR. 425.25; 
) R.C. 2913.34(B)(2), and (4), 2913.34(F)(2). 


SPECIAL FINDING OF INTENT TO USE IN COMMISSION OF FELONY. 
OJI-CR 425.25; R.C. 2913.34(B)(3). 


7. CONCLUSION. OJI-CR 425.01. 


Pee NCLUSION SWilh EESSEK™ INCEODED GPFENSE- OFECR 425.09, 
OJI-CR 425.11. 


9. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 
CR 513.40 Medicaid fraud R.C. 2913.40 [Rev. 8-22-07] 


COMMENT 
In addition to a provider or a recipient, a corporation may be held criminally 
liable, but only if its corporate officers approve, recommend, or implement the 
actions constituting the criminal offense. For example, if a jury finds a corpora- 
tion’s president and treasurer not guilty of medicaid fraud, the corporation cannot 
be found guilty of medicaid fraud. State v. Wintersong (1990), 69 Ohio App.3d 
Spt 


Although federal courts have recognized an affirmative defense of entrapment 
by estoppel, no Ohio court has adopted this defense. See State v. Howell, (Nov. 17, 
j 1998), 4th Dist. No. 97CA824. 


1. The defendant is charged with medicaid fraud. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day of Bie weg AN IN (County) (other 
jurisdiction), Ohio, the defendant 


(Use appropriate alternative[s |) 


(A) knowingly (made) (caused to be made) a false or misleading statement or 
representation for use in obtaining reimbursement from the medical assistance 


) program. 


(Rel. L3S3CRIE-L0/2013 —Pub,4346) 
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(or) 


COMMENT 
Section (B) applies only to offenses committed before 9/29/07. 


(B) (with purpose to commit fraud) (knowing he/she/it was facilitating a fraud), 
(Use appropriate alternative[s]) 


(1) and contrary to the terms of his/her/its provider agreement, (charged) 
(solicited) (accepted) (received) for goods or services that he/she/it provided 
under the medical assistance program any (property) (money) (describe other 
consideration) in addition to the amount of reimbursement under the medical 
assistance program and his/her/its provider agreement for goods or services and 
any deductibles or co-payments authorized by law. 





COMMENT 


The Committee believes that the determination of whether deductibles or 
co-payments are “authorized by law” is to be made by the judge and the jury 
instructed accordingly. 


(or) 
(2) (solicited) (offered) (received) any (remuneration) (payment) other than any 
deductibles or co-payments authorized by law, in cash or in kind, including but 
not limited to a (kickback) (rebate) in connection with furnishing goods or 


services for which (whole) (partial) rermbursement (was) (may be) made under 
the medical assistance program. 


COMMENT 


The Committee believes that the determination of whether deductibles or 
co-payments are “authorized by law” is to be made by the judge and the jury 
instructed accordingly. 


(or) 


COMMENT 


Section (C) applies only to offenses committed on and after 9/29/07. See Am. 
Sub. HB 119, effective 9/29/07. 


(ReL.L3S3CRI-10/2013 Pub.4346) 
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(C) (with purpose to commit fraud) (knowing he/she/it was facilitating a fraud), 
(Use appropriate alternative[s]) 


(1) and contrary to the terms of his/her/its provider agreement, (charged) 
(solicited) (accepted) (received) for goods or services that he/she/it provided 
under the medical assistance program any (property) (money) (describe other 
consideration) in addition to the amount of reimbursement under the medical 
assistance program and his/her/its provider agreement for goods or services and 
any cost-sharing expenses authorized by law. 


COMMENT 


The Committee believes that the determination of whether cost-sharing ex- 
penses are “authorized by law” is to be made by the judge and the jury instructed 
accordingly. 


(or) 


(2) (solicited) (offered) (received) any (remuneration) (payment) other than any 
cost-sharing expenses authorized by law, in cash or in kind, including but not 
limited to a (kickback) (rebate) in connection with furnishing goods or services 
for which (whole) (partial) reimbursement (was) (may be) made under the 
medical assistance program. 


COMMENT 


The Committee believes that the determination of whether cost-sharing ex- 
penses are “authorized by law” is to be made by the judge and the jury instructed 
accordingly. 


(or) 
(D) having (submitted a claim for) (provided) goods or services under the medical 


assistance program, knowingly (altered) (falsified) (destroyed) (concealed) 
(removed) any records that were necessary to disclose fully 


(Use appropriate alternative[s]) 


(1) the nature of all goods or services for which (the claim was submitted) 
(reimbursement was received) by the defendant, 


(or) 


(2) all income and expenditures upon which rates of reimbursements were 
based for the defendant, during a period of six years after a reimbursement for 


(Rel. 13S3CRIF-LO/2013  Pub.4346) 
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(that claim) (those goods) (those services) was received under the medical 
assistance program. 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


to 


3. STATEMENT OR REPRESENTATION. R.C. 2913.40. 
4. MEDICAL ASSISTANCE PROGRAM. 


(Use appropriate alternative) 


(A) MEDICAL ASSISTANCE PROGRAM (offenses committed before 7/1/00). 
“Medical assistance program” means the program established by the Department 
of Human Services to provide medical assistance. 





COMMENT 
Drawn from R.C. 2913.40 before 7/1/00. 


(B) MEDICAL ASSISTANCE PROGRAM (offenses committed on and after 
7/1/00). “Medical assistance program” means the program established by the 
Department of Job and Family Services to provide medical assistance. 





COMMENT 
Drawn from R.C. 2913.40 as amended effective 7/1/00. 


5 PSRURE OS OCR Oleh gu lee en 


6. TO COMMIT/FACILITATE FRAUD. “To (commit) (facilitate) fraud” means to 
knowingly obtain, by deception, some benefit for oneself or another or to knowingly 
cause, by deception, some detriment to another. 





COMMENT 


Drawn from R.C. 2913.01. The definition of the noun ‘‘fraud” is identical with 
that of the verb “defraud.” 


Pm ECR IG Nae 13-0 Ie 
8. FACILITATING. “Facilitating” means helping, promoting, assisting, or aiding. 
9. PROVIDER AGREEMENT. 


(Use appropriate alternative) 


(A) PROVIDER AGREEMENT (offenses committed before 7/1/00). 





(Rel I3S3CRI-10/2013 Pub.4346) 


) 
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“Provider agreement” means an oral or written agreement between the Department 
of Human Services and a person, in which the person agrees to provide goods or 
services under the medical assistance program. 


COMMENT 
Drawn from R.C. 2913.40 before 7/1/00. 


(B) PROVIDER AGREEMENT (offenses committed on and after 7/1/00). 


“Provider agreement” means an oral or written agreement between the Department 
of Job and Family Services and a person, in which the person agrees to provide 
goods or services under the medical assistance program. 


COMMENT 
Drawn from R.C. 2913.40 as amended effective 7/1/00. 


10. PRONMIDER: 


(Use appropriate alternative) 
(A) PROVIDER (offenses committed before 7/1/00). 
“Provider” means any person who has signed a provider agreement with the 
Department of Human Services to provide goods or services pursuant to the medical 
assistance program or any person who has signed an agreement with a party to such 


a provider agreement under which the person agrees to provide goods or services 
that are reimbursable under the medical assistance program. 


COMMENT 
Drawn from R.C. 2913.40 before 7/1/00. 


(B) PROVIDER (offenses committed on and after 7/1/00). 


“Provider” means any person who has signed a provider agreement with the 
Department of Job and Family Services to provide goods or services pursuant to the 
medical assistance program or any person who has signed an agreement with a party 
to such a provider agreement under which the person agrees to provide goods or 
services that are reimbursable under the medical assistance program. 


COMMENT 
Drawn from R.C. 2913.40 as amended effective 7/1/00. 


(Rel. 13S3CRI-L0/2013  Pub.4346) 
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11. DEDUCTIBLES AND CO-PAYMENTS/COST-SHARING EXPENSES. 


COMMENT 


R.C. 2913.40(C). The Court will need to define these terms only if there is a 
factual issue about the existence of or the provisions for deductibles or co- 


payments (applicable before 9/29/07) or cost-sharing expenses (applicable on and 
after 9/29/07). 


IRR EGORDS: 
(Use appropriate alternative) 


(A) RECORDS (offenses committed before 7/1/00). 


“Records” means any medical, professional, financial, or business records relating 
to the treatment or care of any recipient, to goods or services provided to any 
recipient, or to rates paid for goods or services provided to any recipient and any 
records that are required by the rules of the Department of Human Services to be 
kept for the medical assistance program. 


COMMENT 
Drawn from R.C. 2913.40 before 7/1/00. 


(B) RECORDS (offenses committed on and after 7/1/00). 


“Records” means any medical, professional, financial, or business records relating 
to the treatment or care of any recipient, to goods or services provided to any 
recipient, or to rates paid for goods or services provided to any recipient and any 
records that are required by the rules of the Director of Job and Family Services to 
be kept for the medical assistance program. 


COMMENT 
Drawn from R.C. 2913.40 as amended effective 7/1/00. 


13. RECIPIENT. “Recipient” means any individual who receives goods or services 
from a provider under the medical assistance program. 


(Rel. 13S3CRI-10/2013 Pub.4346) 
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COMMENT 
Drawn from R.C. 2913.40. 


14. ADDITIONAL FINDING: VALUE. OJI-CR 425.23; R.C. 2913.40(E). 
15. CONCLUSION. OJI-CR 425.01. 


16. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.401 Medicaid eligibility fraud R.C. 2913.401 [Rev. 8-22-07] 


1. The defendant is charged with medicaid eligibility fraud. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
eaves ee ee andsin (County) (other jurisdiciior), 
Ohio, the defendant knowingly, in (an application for) (a document that requires a 
disclosure of assets for the purpose of determining eligibility to receive) medicaid 
benefits, 





(Use appropriate alternative[s /) 
(A) (made) (caused to be made) a false or misleading statement. 
(or) 
(B) concealed an interest in property. 
(or) 
(C) failed to disclose a transfer of property that occurred during the period 
beginning 
(Use appropriate alternative[s ]) 


(1) thirty-six months before submission of the (application) (document) and 
ending on the date the (application) (document) was submitted. 

(or) 
(2) sixty months before submission of the (application) (document) and ending on 
the date the (application) (document) was submitted and that was made to (an 


irrevocable trust a portion of which is not distributable to the [applicant for 
medicaid benefits] [recipient of medicaid benefits]) (a revocable trust). 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


3. MEDICAID BENEFITS. “Medicaid benefits” means benefits under the medicaid 
assistance program. 


tN 


COMMENT 
Drawn from R.C. 2913.401. 


(Rel. L3S3CRIA-LO/2013  Pub.4346) 
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4. PROPERTY. “Property” means any real or personal property or other asset in 
which a person has any legal title or interest. 


COMMENT 
R.C. 2913.401. 


5. ADDITIONAL FINDING: VALUE, OJI-CR 425.23; R.C. 2913.401(C)q1). 
6. CONCLUSION. OJI-CR 425.01. 


Tao wCONCLUSION. WITH. LESSER..INCLUDED ;OPFENSE..4 OJIECR 7425.09. 
OJI-CR 425.11. 


CR $13.41 Defrauding a livery or hostelry R.C. 2913.41 (offenses committed 
before 7/1/96) 


1. The defendant is charged with defrauding a (livery) (hostelry). Before you can find 
the defendant guilty, you must find beyond a reasonable doubt that on or about 
then-t< tho ss  gtlaypeolie wrehpeioin rv , and in 

(County) (other jurisdiction), Ohio, the defendant (with purpose to defraud) (knowing 
that he/she was facilitating or aiding a fraud) 


(Use appropriate alternative) 


(A)(1) (hired) ([kept] [operated] after it had been hired) a/an (aircraft) (motor 
vehicle) (motorcycle) (motorboat) (sailboat) (camper) (trailer) (horse) (buggy). 


(or) 


(A)(2) engaged accommodations at a/an (hotel) (motel) (inn) (campground) 
(describe other similar establishment). 


2." PURPOSES OJECR 4 ROT RIC A290 ee CAR 


3. DEFRAUD; FRAUD. “Fraud” means to knowingly obtain, by deception, some 
benefit for oneself or another or to knowingly cause, by deception, some detriment to 
another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical with that of the 
verb “defraud.” 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
5s OE GEP TION | RiGee) Ce 


(Rel. 13S3CRI-10/2013 Pub.4346) 
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) 6. FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
7. PRESUMPTION OF PURPOSE TO DEFRAUD. OJI-CR 417.33. 


COMMENT 


When tailoring an instruction on a permissive presumption in accordance with 
OJI-CR 417.33(1) the trial judge must use the language from R.C. 2913.41(B)(1), 
(2), (3), (4) or (5). 


) 8. ADDITIONAL FINDINGS: 
PRIOR CONVICTION. OJI-CR 425.15; R.C. 2913.41(C). 
PHYSICAL HARM OR THREAT. OJI-CR 425.21. 
vee CONCEUSION. OJI-CR 425.01. 


105 -CONCLUSION WITH LESSER INCLUDED OFFENSE. © OJI-CR’' 425.09, 
OJI-CR 425.11. 


CR 513.42 Tampering with records R.C. 2913.42 (offenses committed on and 
after 7/1/96) 


) 1. The defendant is charged with tampering with records. Before you can find the 


defendant guilty, you must find beyond a reasonable doubt that on or about 
the day G) bce ea a aie eee ee and 

in (County) (other jurisdiction), Ohio, the defendant, knowing that 
he/she had no privilege to do so 


(Use appropriate alternative) 


(A)(1) (with purpose to defraud) (knowing he/she was facilitating a fraud), 
(falsified) (destroyed) (removed) (concealed) (altered) (defaced) (mutilated) a 
(describe the writing, data, or record). 


(or) 

) (A)(2) (with purpose to defraud) (knowing he/she was facilitating a fraud), uttered 
(describe the writing or record), knowing it to have been (falsified) (destroyed) 
(removed) (concealed) (altered) (defaced) or (mutilated). 

(or) 
(B) (falsified) (destroyed) (removed) (concealed) (altered) (defaced) (mutilated) any 
computer software or data. 
Pein) WINGY. OJI-CR 417. lle RC. 29071 22(5}. 


3. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
) relationship, or growing out of necessity. 


(Rel. L3S3CRI-L0/2013  Pub,4346) 
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4. PROPERTY. “Property” means any real or personal property or other asset in 
which a person has any legal title or interest. 


COMMENT 
R.C. 2913.401. 


>. ADDITIONAL. FINDING: VALUE OJL-CRiA75 23 RC e2o lS Olid: 
6. CONCLUSION. OJI-CR 425.01. 


ToeCONCLUSION. WITH LESSER..INCLUDED ;OFFENSE.4, OJIECR 7425.09: 
OJI-CR 425.11. 


CR 513.41 Defrauding a livery or hostelry R.C. 2913.41 (offenses committed 
before 7/1/96) 


1. The defendant is charged with defrauding a (livery) (hostelry). Before you can find 


the defendant guilty, you must find beyond a reasonable doubt that on or about 
thew.) .. ... ,daypeofie uasbasleiay ~~) sat 5 iene aca ncdeait. 


(County) (other jurisdiction), Ohio, the defendant (with purpose to defraud) (knowing 
that he/she was facilitating or aiding a fraud) 


(Use appropriate alternative) 


(A)(1) (hired) ([kept] [operated] after it had been hired) a/an (aircraft) (motor 
vehicle) (motorcycle) (motorboat) (sailboat) (camper) (trailer) (horse) (buggy). 


(or) 


(A)(2) engaged accommodations at a/an (hotel) (motel) (inn) (campground) 
(describe other similar establishment). 


2. MPWRPOSESOJECRA ROISR C2200 2A F 


3. DEFRAUD; FRAUD. “Fraud” means to knowingly obtain, by deception, some 
benefit for oneself or another or to knowingly cause, by deception, some detriment to 
another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical with that of the 
verb “defraud.” 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
a etOECEPI LON: bi Gade Ol a 


(Rel. 1383CRI-10/2013 Pub.4346) 
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F 6. FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
MNT acct « 
ba 7. PRESUMPTION OF PURPOSE TO DEFRAUD. OJI-CR 417.33. 


COMMENT 


When tailoring an instruction on a permissive presumption in accordance with 
OJI-CR 417.33(1) the trial judge must use the language from R.C. 2913.41(B)(1), 
a) a (5). 


(@ 8. ADDITIONAL FINDINGs: 

| PRIOR CONVICTION. OJI-CR 425.15; R.C. 2913.41(C). 
PHYSICAL HARM OR THREAT. OJL-CR 425.21, 

9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.42 Tampering with records R.C. 2913.42 (offenses committed on and 
after 7/1/96) 


LR 495,09 
committed 


Can find 
r about 


\@ 1. The defendant is charged with tampering with records. Before you can find the 
| defendant guilty, you must find beyond a reasonable doubt that on or about 
(livsne eerie eos day C) [eerie see le atl and 

in (County) (other jurisdiction), Ohio, the defendant, knowing that 


raft) (motor he/she had no privilege to do so 








(Use appropriate alternative) 


(A)(1) (with purpose to defraud) (knowing he/she was facilitating a fraud), 
ympground) (falsified) (destroyed) (removed) (concealed) (altered) (defaced) (mutilated) a 
| (describe the writing, data, or record). 


} (or) 
ion, some |W 4 (A)(2) (with purpose to defraud) (knowing he/she was facilitating a fraud), uttered 


derimet to | (describe the writing or record), knowing it to have been (falsified) (destroyed) 
(removed) (concealed) (altered) (defaced) or (mutilated). 


(or) 


(B) (falsified) (destroyed) (removed) (concealed) (altered) (defaced) (mutilated) any 
computer software or data. 


PNW I sGrioy «QJ I-Cheaiy slik Co 2G 2B): 


3. PRIVILEGE. “Privilege” means an immunity, license, or right conferred by law, 
or bestowed by express or implied grant, or arising out of status, position, office, or 
relationship, or growing out of necessity. 





(Rel. 13S3CRI-L0/2013  Pub.4346) 
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COMMENT 
Ket Lo eO LCA Ie) 


4. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 


5. DEFRAUD; FRAUD. “Defraud” means to knowingly obtain, by deception, some 
benefit for oneself or another or to knowingly cause, by deception, some detriment to 
another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


DEGEP WONT ws. O 1a 

FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
WRUNG OUI Res SCA Ge Sh COU Li 

9D PEDATAeR Gr 983 GI0R): 


<< lees 


10m "UT TER’ Utter” means to issue, publish; fransier. use. pute onecciumntG 
circulation, deliver or display. 


COMMENT 
Re G9 13 1) CEL): 


11. COMPUTER SOFTWARE. “Computer software” means computer programs, 
procedures, and other documentation associated with the operation of a computer 
system. 


COMMENT 
R.C, 2913.01(Q). 


12. GOMPUPEROR.C. 2913.01(M). 

toe OMPU TERRES Ys TRMaRGn 29) SOLUS 

14. COMPUTER NETWORK. R.C. 2913.01(O). 

15. COMPUTER PROGRAM. “Computer program” means an ordered set of data 


(Rel.13S3CRI-10/2013  Pub.4346) 














) 
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representing coded instructions or statements that, when executed by a computer, 
cause the computer to process data. 


COMMENT 
R.C. 2913.01(P). 


16. ADDITIONAL FINDINGS: 
SPECIAL FINDINGS. OJI-CR 425.25; R.C. 2913.42(B(2). 
eA OCR 5 23. RC. 29134215 )(3), 2913.61. 

Me CONCLUSION, OJLCR 4295.01. 


18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.43 Securing writings by deception R.C. 2913.43 (offenses committed 
on and after 7/1/96) 


1. The defendant is charged with securing writing by deception. Before you can find 


the defendant guilty, you must find beyond a reasonable doubt that on or about 
the day of. , ,, wandyan 


(County) (other jurisdiction), Ohio, the defendant, by deception, caused (insert name 
of victim) to execute (describe writing) (which disposed of property) (which 
encumbered property) (by which [imsert name of victim] incurred a [pecuniary] 
[monetary] obligation). 


DEGEPTION. R:@?'29 F310 ICA): 

KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
EXECUTE. “Execute” means to sign a document. 
By obits Goer Cmte 3 1 ( r). 


6. ENCUMBERED. “Encumbered” means to make property subject to a charge, 
liability or burden, such as a mortgage, security interest, easement, restriction, 
limitation of use, lien or other obligation. 


7 PROPEL ve G90 ROTA CEO} ta): 
8. ADDITIONAL FINDING: 

NAL UE OU -@ Red) > 23. RG 013 43( 5) 42913.61. 
9. CONCLUSION. OJI-CR 425.01. 


10; ‘CONCLUSION WIFH LESSER INCLUDED OFFENSE.., OJI-CR..425;09, 
OJI-CR 425.11. 


CR 513.44 Personating an officer R.C. 2913.44 


ee a ee 


1. The defendant is charged with personating an officer. Before you can find the 


(Rel. 13S83CRI-10/2013  Pub.4346) 
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defendant guilty, you must find beyond a reasonable doubt that on or about 
the t—(iéidasy:sCO OMEN plobeesommand tein 


(County) (other jurisdiction), Ohio, the defendant (with purpose to defraud) (knowing 
that he/she was facilitating or aiding a fraud) (with purpose to induce another to 
purchase [property] [services]) personated a (law enforcement officer) (an [inspector] 
[investigator] [agent] of [insert name of governmental agency}). 


2. PURPOSE, OJI-CR 417.01;,R:C. 2901.22(A). 


3. DEFRAUD AND FRAUD. “Defraud” means to knowingly obtain, by deception, 
some benefit for oneself or another or to knowingly cause, by deception, some 
detriment to another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


4 DECEPTION. Ga2o 10104); 

5. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

6. FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
7. PROPERTY. R.C. 2901.01(A)(10)(a). 

8. 


SERVICES. “Services” includes labor, personal services, professional services, 
public utility services, common carrier services, and food, drink, transportation, 
entertainment, and cable television services. 


COMMENT 
RG ole ULE): 


9. PERSONATED. “Personated” means pretended to be. 
10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER©INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.45 Defrauding creditors R.C. 2913.45 (offenses committed on and 
after 7/1/96) 


1. The defendant is charged with defrauding creditors. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about 
the cymsprrrey daypyonow DA Aba Ae and i ae ae ee ee 
(County) (other jurisdiction), Ohio, the defendant, with purpose to defraud (name of 
victim) who (was) (were) his/her creditor(s) 


(ReLI3S3CRI-10/2013  Pub.4346) 
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(Use appropriate alternative) 


(A)(1) (removed) (concealed) (destroyed) (encumbered) (conveyed) (describe other 
dealings) his/her (describe property). 


(or) 


(A)(2) (misrepresented) (refused to disclose) to a fiduciary appointed to (administer) 
(manage) his/her (affairs) (estate), the (existence) (amount) (location) (describe 
other information) of his/her (describe property) which he/she was legally required 
to furnish to his/her fiduciary. 


) 2. PURPOSE. OJI-CR 417.01; R.C. 2901.22(A). 


3. DEFRAUD AND FRAUD. “Defraud” means to knowingly obtain, by deception, 
some benefit for oneself or another or to knowingly cause, by deception, some 
detriment to another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


4. KENCUMBERED. “Encumbered” means to make property subject to a charge, 
liability or burden, such as a mortgage, security, interest, easement, restriction, 
limitation of use, lien or other obligation. 


5. CONVEYED. “Conveyed” means to pass or transmit the title to property from 
one to another. 


OMeE nobiles ee eh UI LA LL) a), 
7. FIDUCIARY. 


COMMENT 


Depending on the facts an instruction may be required on this term; the fiduciary 
could be a guardian appointed by the probate division, receiver or trustee 
appointed by the Court, a trustee in bankruptcy, etc. 


8. ADDITIONAL FINDING: 
VALUE OIC R a2 32 2 2913.45(5)- 29 La Ok 


9. CONCLUSION. OJI-CR 425.01. 


Lee CONCLUSION WIT SCESSER INCLUDED OFFENSE.  OJL-CR: 425.09, 
OJI-CR 425.11. 
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CR 513.46(B) Illegal use of food stamps or WIC program benefits R.C. 
2913.46(B) (offenses committed on and after 9/26/96) 


COMMENT 
Between 10/29/95 and 9/26/96 this statute was amended at least five times. If the 
date of the crime charged falls within those dates, caution should be used in 
selecting the appropriate amended statute and preparing an instruction which 
applies to that amended statute. 


State y. Gill (1992), 63 Ohio St.3d 53, 584 N.E.2d 1200, held that the former 
R.C. 2913.46(A) is not an unconstitutional delegation of legislative authority to the 
U.S. Congress, interpreting the phrase “as amended” to refer only to those 
amendments of the Food Stamp Act that existed on the date of enactment of the 
former R.C. 2913.46(A). 


1. The defendant is charged with illegal use of (food stamps) (WIC program benefits). 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 


on. ordabout*sthe 4204 m Gh a days OF latte ia | ea igi 
in_CC—C (CCNY) (Cer Jurisdiction), Ohio, the defendant knowingly 


(possessed) (bought) (sold) (used) (altered) (accepted) (transferred) any (food stamp 
coupons) (WIC program benefits) (electronically transferred benefit) in any manner 
not authorized by the (Food Stamp Act) (Child Nutrition Act). 


2, KNOWINGEY OJL-CR 417117 RC 2oC eet by: 
3. WIC PROGRAM BENEFITS. R.C. 2913.46(A)(1)(b). 


4. ELECTRONICALLY TRANSFERRED BENEFIT. “Electronically transferred 
benefit” means the transfer of food stamp program benefits or WIC program benefits 
through the use of an access device. 


5, ACCESS DEVICE) RC, 2913 46(A)(1)(G): 

6. FOOD STAMP ACT. Section 201T#itles7; U's. Code. 

7. CHILD-NUTRITION ACF Sectron*17867 file 42> Uis, Code: 
§ 


ADDITIONAL FINDING: 


AGGREGATE VALUE OF FOOD STAMP COUPONS, WIC PROGRAM 
BENEFITS, AND ELECTRONICALLY TRANSFERRED BENEFITS. 
OJI-CR 425.23; R.C. 2913.46(D). 


9. CONCLUSION. OJI-CR 425.01. 
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10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 313.46(C) Illegal use of food stamps or WIC program benefits R.C. 
2913.46(C) (offenses committed on and after 9/26/96) 


COMMENT 
Between 10/29/95 and 9/26/96 this statute was amended at least five times. If the 
crime charged falls within those dates, caution should be used in selecting the 
appropriate amended statute in preparing an instruction which applies to that 
amended statute. 


1. The defendant is charged with illegal use of (food stamps) (WIC program benefits). 
Before you can find the defendant guilty, you must find beyond a reasonable doubt that 


OleeOLeaDOULe Lic day of. , and 
ie ene Pee (County) (other. jurisdiction), Ohio; the defendant. an organization, 


(Use appropriate alternative) 


(C)(1) knowingly allowed an (employee) (agent) to (sell) (transfer) (trade) items or 
services, the purchase of which is prohibited by the (Food Stamp Act) (Child 
Nutrition Act) in exchange for (food stamp coupons) (WIC program benefits) (any 
electronically transferred benefit). 


(or) 


(C)(2) negligently allowed an (employee) (agent) to (sell) (transfer) (exchange) any 
(food stamp coupons) (WIC program benefits) (electronically transferred benefit). 


2. KNOWINGLY, OJF-CR 417 11; R-C 290T 22(B): 
3 BeNEGLIGENTLY. OJLCR 417.19: RC 2901 22(D). 


feo Des TANPACG Te section:20 Its hitles/ .U Ss; Code, 
5. yee ICD NUTRITION ACL. Section 1/56, litle 42,.U.5. Code. 
6. ORGANIZATION. “Organization” means a corporation for profit or not for profit, 


partnership, limited partnership, joint venture, unincorporated association, estate, trust, 
or other commercial or legal entity. 


COMMENT 


Pursuant to R.C. 2913.46(C) the defendant must be an organization as defined 
by R.C. 2901.23(D). Ordinarily the question whether the defendant is an 
organization as defined by R.C. 2901.23(D) is a question of law for the Court to 
decide. 
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7. ADDITIONAL FINDING: 


AGGREGATE VALUE OF FOOD STAMP COUPONS, WIC PROGRAM 
BENEFITS, AND ELECTRONICALLY TRANSFERRED BENEFITS. 
OJI-CR 425.23; R.C. 2913.46(D). 


8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION’ WITHSEESSERSUNGBUDED*OFFENS Em O}1-CR#475 09, 
OJI-CR 425.11. 


CR 513.47 Insurance fraud R.C. 2913.47 (offenses committed on and after 
7/1/96) 


1. The defendant is charged with insurance fraud. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

dayiaolntt done EBAY Oerernts tw) ty and fginits dtiys heerety se (Goun hye ofie7 
jurisdiction), Ohio, the defendant (with purpose to defraud) (knowing that he/she was 
facilitating a fraud) 


(Use appropriate alternative) 


(A) (Presented to) (caused to be presented to) an insurer any (written) (oral) 
statement that is (part of) (in support of) (an application for insurance) (a claim for 
payment on a policy) (claim for any benefit on a policy), knowing that the statement 
or any part of the statement was (false) (deceptive). 


(or) 


(B) (Assisted) (aided) (abetted) (solicited) (procured) (conspired) with another to 
(prepare) (make) any (written) (oral) statement that was intended to be presented to 
an insurer as (part of) (in support of) an (application for insurance) (claim for 
payment) (a claim for other benefit) of a policy, knowing that the statement or any 
part of the statement was (false) (deceptive). 


2 =e DURPOSERY O1FGRS Ul Ri@s 200 bz): 
3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
4. FACILITATING. “Facilitating” means helping, assisting, promoting, or aiding. 


5. DEFRAUD; FRAUD. “Defraud” means to knowingly obtain, by deception, some 
benefit for oneself or another or to knowingly cause, by deception, some detriment to 
another. 


COMMENT 
R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


GINS URER KG 20 ee) 
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7.. STATEMENT. R.C. 2913.47(A)(S). 
8. DATA. RC. 2913.47(A)(1). 


9. POLICY. “Policy” means a policy, certificate, contract, or plan that is issued by 
an insurer. 


COMMENT 
R.C. 2913.47(A)(4). 


10> DEGERNMVEeRiG52913347 (A (2): 
11. ADDITIONAL FINDING: 

We LmOIICRi429.032R.C.2913 41(C):02913.6le 
12. CONCLUSION. OJI-CR 425.01. 


13. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.48 Workers’ compensation fraud R.C. 2913.48 (offenses committed 
on and after 7/1/96) 


1. Defendant is charged with workers’ compensation fraud. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about 
Coenen SS A VecOl* = ei ee ee Aes 
(County) (other jurisdiction) Ohio, the defendant, (with purpose to defraud) (knowing 
that he/she was facilitating a fraud), 


(Use appropriate alternative[s]) 


(A)(1) received worker’s compensation benefits to which the defendant was not 
entitled. 


(or) 


(A)(2) (made) (presented) (caused to be made) (caused to be presented) a (false) 
(misleading) statement with purpose to secure (payment for [goods] [services] 
provided under [describe applicable statute]) (workers’ compensation benefits). 


(or) 
(A)(3) (alter) (falsify) (destroy) (conceal) (remove) a (record) (document) that is 
necessary to (fully establish the validity of a claim filed with) (establish the nature 
and validity of all goods and services with which [reimbursement] [payment] was 
[received] [requested] from) the (bureau of workers compensation) (name of 
self-insuring employer). 

(or) 


(A)(4) (entered into an agreement) (conspired) to defraud the (bureau of workers’ 
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compensation) (name of self-insuring employer) by (making) (presenting) (causing 
to be made) (causing to be presented) a false claim for workers’ compensation 
benefits. 


2. PURPOSE. OJI-CR°417.017°R°C. 2901 22(A). 


3. DEFRAUD; FRAUD. “Defraud” means to knowingly obtain, by deception some 
benefit for oneself or another or knowingly cause by deception, some detriment to 
another. 


COMMENT 


R.C. 2913.01(B). The definition of the noun “fraud” is identical to that of the 
verb “defraud.” 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
WORKERS’ COMPENSATION BENEFITS. R.C. 2913.48(E)(10). 


FALSE. “False” means wholly or partially untrue or deceptive. 


Sey a te 


COMMENT 
R.C. 2913.48(E)(1). 


6.) WBC LET @ NetReC ee i.e ac), 
9 es LATEMEN TAR: G4 20 1248 (C2): 
10. GOODS. R.C. 2913.48(E)(2). 


11. SERVICES. “Services” includes, but is not limited to, any service provided by 
any health care provider to a claimant for workers’ compensation benefits. 


COMMENT 
R.C. 2913.48(E)(3). 


[2] RECORD, RCE 2513 431 bo) 
13. CLAIM. R.C. 2913.48(E)(4). 
1A. CONSPIRED?® OJF-CR°5273.01 $4: 
15. ADDITIONAL FINDING: 
VALUE. OJI-CR 425.23; R.C. 2913.48(B), 2913.61 


(ReL.13S3CRI-10/2013  Pub.4346) 
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16. CONCLUSION. OJI-CR 425.01. 


17. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 513.49 Identity Fraud R.C. 2913.49 (offenses committed on and after 9/ 
16/05 but before 9/30/11) [Rev. 1-21-12] 


1. The defendant is charged with identity fraud. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the ____—_— day of 
tA are, A) re ota ANG Nee A vie Pu newee( County), (other furisdiction) Ohio the 
defendant 


(Use appropriate alternative[s]) 


(A)(1), without the express or implied consent of (insert name of victim), (used) 
(obtained) (possessed) any personal identifying information of (insert name of 
victim) with the intent to (hold himself/herself/tself out to be [insert name of 
victim]) (represent [insert name of victim]’s personal identifying information as the 
defendant’s own personal identifying information); 


COMMENT 
Drawn from R.C. 2913.49(B). 


(or) 


(A)(2) (created) (obtained) (possessed) (used) the personal identifying information 
of (insert name of victim) with the intent to aid or abet (insert name of third person) 
in (using) (obtaining) (possessing) any personal identifying information of (insert 
name of victim) with the intent to (hold [insert name of third person] out to be 
[insert name of victim]) (represent [insert name of victim]’s personal identifying 
information as [insert name of third person|’s own personal identifying 
information) and without the express or implied consent of (insert name of victim); 


COMMENT 
Drawn from R.C. 2913.49(C). 


“Third person” means an individual that is neither the defendant nor the victim 
of the conduct. 


(or) 


(A)(3), with intent to defraud, permitted (insert name of other person) to use the 
defendant’s own personal identifying information; 
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COMMENT 
Drawn from R.C. 2913.49(D). 


(or) 
(A)(4), although permitted to use (insert name of other person)’s personal 
identifying information, (used) (obtained) (possessed) the personal identifying 
information of (insert name of other person) with intent to defraud any person by 
(holding himself/herself/itself out to be [insert name of other person]) (representing 
[insert name of other person|’s personal identifying information as the defendant’s 
own personal identifying information). 


COMMENT 
Drawn from R.C. 2913.49(E). 


2, CONSENTS OJLCR#S1 3102; 


3. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


4. PERSONAL IDENTIFYING INFORMATION. R.C. 2913.49(A). 
oe) INTENT? OJI-CRs4 |)/-O le RG e200 eo: 


COMMENT 


The Committee believes the element included in this offense that the offense be 
committed with “intent” requires an instruction on purposely. Grossweiler v. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


6;.»PURPOSEFULLY.“O}-CR.417,01:,.R. €. 2901, 22(A). 
7. AIDED OR ABETTED. “Aided or abetted” means supported, assisted, encour- 
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aged, cooperated with, advised, or incited. 


8. 
2h 


COMMENT 
OSIECK 923.03. 


DEFRAUD. R.C. 2913.01. 


AFFIRMATIVE DEFENSES: 
(A) GENERAL. OJI-CR 417.27. 


(B) RELATIONSHIP TO OTHER PERSON. The defendant claims that he/she/it 
was acting (in accordance with a legally recognized [guardianship] 
[conservatorship]) (as a [trustee] [fiduciary]). 


COMMENT 


Drawn from R.C. 2913.49(F)(1). This affirmative defense is limited by statute to 
R.C. 2913.49(B). 


Depending on the facts, an instruction may be required on the term “fiduciary”; 
the fiduciary could be a guardian appointed by the probate division, a receiver or 
trustee appointed by the court, a trustee in bankruptcy, etc. 


(C) LAW ENFORCEMENT AGENCY. The defendant claims that he/she/it is a/an 
(law enforcement agency) (authorized fraud personnel) ([representative of] [attor- 
ney for] a/an [law enforcement agency] [authorized fraud personnel]) who/that 
(used) (obtained) (possessed) (created) (permitted the use of) the personal identi- 
fying information of (insert name of other person) with (insert name of other 
person)’s prior consent in (a bona fide investigation) (an information security 
evaluation) (a pretext calling evaluation) (insert other similar matter). If the person 
whose personal identifying information is (used) (obtained) (possessed) (created) 
(being permitted to be used) is deceased, the prior consent shall have been given by 
the deceased person’s (executor) (family member) (attorney). Prior consent may be 
given orally or in writing. 


COMMENT 
Drawn from R.C. 2913.49(F)(2)(a). 


(D) LAWFUL PURPOSE. The defendant claims that the information was 
(obtained) (possessed) (used) (created) (permitted to be used) for a lawful purpose. 
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COMMENT 
Drawn from R.C. 2913.49(F)(2)(b). 


This affirmative defense does not apply to the entities identified in R.C. 
2913.49(F)(2)(a). 


10. LAW ENFORCEMENT AGENCY. “Law enforcement agency” includes any 
agency office or organization in which a law enforcement officer functions to conserve 
the peace, enforce the law, or arrest offenders. 2 


COMMENT 


Depending on the facts, an instruction may be required about who is a “law 
enforcement officer.” R.C. 2901.01. 


11. ADDITIONAL FINDINGS: 


(A) VALUE. If you find the defendant guilty of (describe specific offense under 
R.C. 2913.49/B], [C], [D], or [E]), you must decide beyond a reasonable doubt the 
specific amount of all credit, property, or services (obtained) (sought to be obtained) 
by the defendant and/or all debts or other legal obligations (avoided) (sought to be 
avoided) by the defendant involved in that offense. It is not necessary to find and 
return the exact value, and it is sufficient that the finding of the value of the (credit) 
(property) (services) (debts) (other legal obligations) is expressed as a monetary 
range set out in the accompanying verdict form. 





COMMENT 
Drawn from R.C. 2913.49(H) and R.C. 2913.61. 


The court shall instruct the jury on the criteria to use in determining value. 


The amount of the value differs based upon specific offenses and specific 
findings for those offenses. For example, the degree of felony will change for the 
same amount of value if the victim is an elderly person or disabled adult. R.C. 
2913.49(1). 





(B) AGGREGATE VALUE (ADDITIONAL). 
(Use appropriate alternative[s]) 


(1) PRIMARY OFFENDER AND IDENTITY FRAUD OFFENSES. If you find 
beyond a reasonable doubt the defendant committed an offense of (describe 
specific offense under R.C. 2913.49 [B], [D], or [E]) and you find beyond a 
reasonable doubt the offense was committed as part of a course of conduct 
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involving other (describe specific offense[s] under R.C. 2913.49 [B], [D], or 
[E]), you must decide the value of all credit, property, or services (obtained) 
(sought to be obtained) and/or all debts or other legal obligations (avoided) 
(sought to be avoided), for each separate offense committed as part of the course 
of conduct. 


COMMENT 
Drawn from R.C. 2913.49(H)(1). 


The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury R.C. 2913.49(H)(1). 


(or) 

(2) PRIMARY OFFENDER WITH OTHER OFFENSES. If you find beyond a 
reasonable doubt the defendant committed an offense of (describe specific offense 
under R.C. 2913.49 [B], [D], or [E]) and you find beyond a reasonable doubt that 
the offense was committed as part of a course of conduct involving (violation[s]) 
(attempt[s] to violate) (conspiracy to violate) (complicity in the violation) of other 
(describe specific offense[s]), you must decide the value of all credit, property, or 
services (obtained) (sought to be obtained) and/or all debts or other legal 
obligations (avoided) (sought to be avoided), for each separate violation involved 
in the course of conduct. 


COMMENT 

Drawn from R.C. 2913.49(H)(1). 

The Committee believes the other offenses in this instruction are limited to 
offenses of R.C. 2913.49(C), R.C. 2913.03 (Theft), R.C. 2913.04 (Unauthorized 
use of property), R.C. 2913.11 (Passing bad checks), R.C. 2913.21 (Misuse of 
credit card), R.C. 2913.31 (Forgery), R.C. 2913.42 (Tampering with records), R.C. 
2913.43 (Securing writings by deception) and R.C. 2921.13 (Falsification). 

The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(1). 


(or) 


(3) AIDER OR ABETTOR AND IDENTITY FRAUD OFFENSES. If you find 
beyond a reasonable doubt the defendant committed an offense of (describe 
specific offense under R.C. 2913.49 [C]) and find beyond a reasonable doubt that 
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the offense was committed as part of a course of conduct involving other 
(describe specific offense[s] under R.C. 2913.49 [C]), and also find beyond a 
reasonable doubt that in committing the offense the defendant aided and abetted 
another, you must decide the value of all credit, property, or services (obtained) 
(sought to be obtained) and/or all debts or other legal obligations (avoided) 
(sought to be avoided), by the person(s) aided or abetted for each separate offense 
committed as part of the course of conduct. 


COMMENT 
Drawn from R.C. 2913.49(H)(2). > 


The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(2). 


(or) 

(4) AIDER OR ABETTOR WITH OTHER OFFENSES. If you find beyond a 
reasonable doubt the defendant committed an offense of (describe specific offense 
under R.C. 2913.49 [C]) and you find beyond a reasonable doubt that the offense 
was committed as part of a course of conduct involving (violation[s]) (attempt[s] ® 
to violate) (conspiracy to violate) (complicity in the violation) of other (describe 
specific offense[s]), and also find beyond a reasonable doubt that in committing 
the offense the defendant aided and abetted another, you must decide the value of 
all credit, property, or services (obtained) (sought to be obtained) and/or all debts 
or other legal obligations (avoided) (sought to be avoided), for the person(s) aided 
or abetted for each separate violation involved in the course of conduct. 





COMMENT 
Drawn from R.C. 2913.49(H)(2). 


The Committee believes that the other offense in this instruction are limited to 
offensesoofsRiC:; 2913.49(B), (D)sor CE), R.C.2913:03(Theit)e@R:G: 2913104 
(Unauthorized use of property), R.C. 2913.11 (Passing bad checks), R.C. 2913.21 
(Misuse of credit card), R.C. 2913.31 (Forgery), R.C. 2913.42 (Tampering with 
records), R.C. 2913.43 (Securing writings. by deception) and, R.C. 2921.13 
(Falsification). 





The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(2). 





(C) ELDERLY PERSON. R.C. 2913.01, 2913.49 (1). If you find the defendant 
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guilty of (insert name of offense), you must decide beyond a reasonable doubt 
whether the victim was an elderly person. 


(D) DISABLED ADULT. R.C. 2913.01, 2913.49 (1). If you find the defendant 
guilty of (insert name of offense), you must decide beyond a reasonable doubt 
whether the victim was a disabled adult. 


(E) DEFINITIONS: 


(1) CREDIT. “Credit” means the right granted by a creditor to a debtor to defer 
payment of a debt or to incur debt and defer its payment. 


COMMENT 
R.C. 1349.25(B). 


Peer ROrekyYWR-G, 2901.01: 
CoE RVICESS @ JF CRS 027R:C. 2913:01. 


(4) ELDERLY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 


COMMENT 
Be. 2913,0 1. 


CO) DIS ZEN by a) wit DY 2 be) boa bes od de tas bike a dl ws 


(6) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the (insert name of offense the defendant committed) and the 
other offense(s) that the defendant committed. The factual link can be one of time, 
location, means, (describe other factual link[{s]), or similar motivation on the 
defendant’s part for his/her/its crimes. All of the circumstances of the offenses 
must be taken into account, and there must be some connection, common 
(scheme) (plan), pattern, or psychological thread that ties the offense together. 
The course of conduct may involve one victim or more than one victim. 


COMMENT 


Drawn from R.C. 2913.49(H); State v. Hand, 107 Ohio St.3d 378, 2006-Ohio- 
18: State v. Sapp, 105 Ohio St. 3d 104, 2004-Ohio-7008. 


i APATETEMPT. OU-CR 523.02. 
(8) CONSPIRACY. OJI-CR 523.01. 
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(9) **GOMPLIGIFYYO@JIFGRS2 3703! 
2. “CONCLUSION. OJI-CR 425°01- 
13. CONCLUSION WITH AFFIRMATIVE OFFENSE. OJI-CR 425.03. 


14. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


15. VERDICT FORM. 


We, the jury, having found the defendant guilty of identity fraud, further find beyond 
a reasonable doubt that the value of the (credit) (property) (services) (debt) (other legal 
obligation) involved was * : eo 


— 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to decide the degree of offense. > 
Red Ce AAS Ls ale 





16. ELDERLY PERSON OR DISABLED ADULT VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 





We, the jury, having found the defendant guilty of identity fraud, further find beyond 
a reasonable doubt that the victim *________———_— aan (elderly person) (disabled 
adult). 


*Insert in ink: “was” or “was not” 


If you found that the victim was not a/an (elderly person) (disabled adult), use the 
verdict form listed in (A). If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in (B). 


(A) We, the jury, having found the defendant guilty of identity fraud and that the 
victim was not a/an (elderly person) (disabled adult), further find beyond a 
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reasonable doubt that the value of the (credit) (property) (services) (debt) (other 
legal obligation) involved was * 


* Insert in ink: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


(B) We, the jury, having found the defendant guilty of identity fraud and that the 
victim was a/an (elderly person) (disabled adult), further find beyond a reasonable 
doubt that the value of the (credit) (property) (services) (debt) (other legal 
obligation) involved was * 


eelnsert im mk: 

either “less than $500” 

or “$500 or more and less than $5,000” 

or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to decide the degree of offense. 
Ket 1 OL: 


17. COURSE OF CONDUCT VERDICT FORM. 


COMMENT 


If the allegation is that the offense was committed as part of a course of conduct, 
the court should add the following language to the verdict form given to the jury. 


We, the jury, further find beyond a reasonable doubt that the value for each separate 
offense/violation committed as part of the course of conduct was:* 


(describe offense/violation): * 
(describe offense/violation): * 
(describe offense/violation): * 
Siieeian ik: 


either “less than $500” 
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or “$500 or more and less than $5,000” 
or “$5,000 or more and less than $100,000” 
or “$100,000 or more” 


COMMENT 
The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 


debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(1). 


CR 513.49 Identity Fraud R.C. 2913.49 (offenses committed on and after 9/ 
30/11) [Rev. 1-21-12] 


1. The defendant is charged with identity fraud. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the _____ day _ of 
ee, 20)". and in = = (County) (othen sj urisaiciion |. Giger ie 
defendant 


(Use appropriate alternative[s ]) 


(A)(1), without the express or implied consent of (insert name of victim), (used) 
(obtained) (possessed) any personal identifying information of (insert name of 
victim) with the intent to (hold himself/herself/itself out to be [insert name of 
victim]) (represent [insert name of victim]’s personal identifying information as the 
defendant’s own personal identifying information); 


COMMENT 
Drawn from R.C. 2913.49(B). 


(or) 


(A)(2) (created) (obtained) (possessed) (used) the personal identifying information 
of (insert name of victim) with the intent to aid or abet (insert name of third person) 
in (using) (obtaining) (possessing) any personal identifying information of (insert 
name of victim) with the intent to (hold [insert name of third person] out to be 
[insert name of victim]) (represent [insert name of victim]’s personal identifying 
information as [insert name of third person|’s own personal identifying 
information) and without the express or implied consent of (insert name of victim); 


COMMENT 
Drawn from R.C. 2913.49(C). 
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“Third person” means an individual that is neither the defendant nor the victim 
of the conduct. 


(or) 
(A)(3), with intent to defraud, permitted (insert name of other person) to use the 
defendant’s own personal identifying information; 


COMMENT 
Drawn from R.C. 2913.49(D). 


(or) 


(A)(4), although permitted to use (insert name of other person)’s personal 
identifying information, (used) (obtained) (possessed) the personal identifying 
information of (insert name of other person) with intent to defraud any person by 
(holding himself/herself/itself out to be [insert name of other person]) (representing 
[insert name of other person]’s personal identifying information as the defendant’s 
own personal identifying information). 


COMMENT 
Drawn from R.C. 2913.49(E). 


PaO NS by eee 


3. LACK OF CAPACITY (ADDITIONAL). A person lacks the capacity to consent 
when he/she is impaired for any reason to the extent that he/she lacks sufficient 
understanding or capacity to make or carry out reasonable decisions concerning 
(himself/herself) (his/her resources). 


COMMENT 


Drawn from R.C. 2913.73. This instruction should only be read to the jury if the 
capacity of the victim to consent is at issue. 


. PERSONAL IDENTIFYING INFORMATION. R.C. 2913.49(A). 
5. INTENT. OJI-CR 417.01; R.C. 2901.22(A). 


COMMENT 
The Committee believes the element included in this offense that the offense be 
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committed with “intent” requires an instruction on purposely. Grossweiler v. State, 
113 Ohio St. 46 (1925). Purpose and intent are synonymous. White v. Maxwell, 174 
Ohio St. 186 (1963). 


6. PURPOSEFULLY. OJI-CR 417.01; R.C. 2901.22(A). 


7. AIDED OR ABETTED. “Aided or abetted” means supported, assisted, encour- 
aged, cooperated with, advised, or incited. 


COMMENT 
I-O RSS 23,03) 


Sa JEBRAUDLR Gr 293.01. 
J ALPIRNNIATIVE DEBENSES.: 
(A) GENERAL. OJI-CR 417.27. 


(B) RELATIONSHIP TO OTHER PERSON. The defendant claims that he/she/it 
was acting (in accordance with a _ legally recognized [guardianship] + 
[conservatorship]) (as a [trustee] [fiduciary]). 





COMMENT 


Drawn from R.C. 2913.49(F)(1). This affirmative defense is limited by statute to 
Ri@. 29 13 49(B). 


Depending on the facts, an instruction may be required on the term “fiduciary”; 
the fiduciary could be a guardian appointed by the probate division, a receiver or 
trustee appointed by the court, a trustee in bankruptcy, etc. 





(C) LAW ENFORCEMENT AGENCY. The defendant claims that he/she/it is a/an 
(law enforcement agency) (authorized fraud personnel) ([representative of] [attor- 
ney for] a/an [law enforcement agency] [authorized fraud personnel]) who/that 
(used) (obtained) (possessed) (created) (permitted the use of) the personal identi- 
fying information of (insert name of other person) with (insert name of other 
person)’s prior consent in (a bona fide investigation) (an information security 
evaluation) (a pretext calling evaluation) (insert other similar matter). If the person 
whose personal identifying information is (used) (obtained) (possessed) (created) 
(being permitted to be used) is deceased, the prior consent shall have been given by 
the deceased person’s (executor) (family member) (attorney). Prior consent may be 
given orally or in writing. 
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COMMENT 
Drawn from R.C. 2913.49(F)(2)(a). 


(D) LAWFUL PURPOSE. The defendant claims that the information was 
(obtained) (possessed) (used) (created) (permitted to be used) for a lawful purpose. 


COMMENT 
Drawn from R.C. 2913.49(F)(2)(b). 


This affirmative defense does not apply to the entities identified in R.C. 
2913.49(F)(2)\(a). 


10. LAW ENFORCEMENT AGENCY. “Law enforcement agency” includes any 
agency office or organization in which a law enforcement officer functions to conserve 
the peace, enforce the law, or arrest offenders. 


COMMENT 


Depending on the facts, an instruction may be required about who is a “law 
enrorcement oucer, KC. 290101. 


11. ADDITIONAL FINDINGS: 


(A) VALUE. If you find the defendant guilty of (describe specific offense under 
R.C. 2913.49[B], [C], [Dj], or [E]), you must decide beyond a reasonable doubt the 
specific amount of all credit, property, or services (obtained) (sought to be obtained) 
by the defendant and/or all debts or other legal obligations (avoided) (sought to be 
avoided) by the defendant involved in that offense. It is not necessary to find and 
return the exact value, and it is sufficient that the finding of the value of the (credit) 
(property) (services) (debts) (other legal obligations) is expressed as a monetary 
range set out in the accompanying verdict form. 


COMMENT 
Drawn from R.C. 2913.49(H) and R.C. 2913.61. 


The court shall instruct the jury on the criteria to use in determining value. 


The amount of the value differs based upon specific offenses and specific 
findings for those offenses. For example, the degree of felony will change for the 
same amount of value if the victim is an elderly person or disabled adult. R.C. 
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2913.49(1). 


(B) AGGREGATE VALUE (ADDITIONAL). 
(Use appropriate alternative[s ]) 


(1) PRIMARY OFFENDER AND IDENTITY FRAUD OFFENSES. If you find 

beyond a reasonable doubt the defendant committed an offense of (describe 
specific offense under R.C. 2913.49 [B], [D], or [E]) and you find beyond a 
reasonable doubt the offense was committed as part of a course of conduct 
involving other (describe specific offense[s] under R.C. 2913.49 [B], [DJ], or é 
{E]), you must decide the value of all credit, property, or services (obtained) 
(sought to be obtained) and/or all debts or other legal obligations (avoided) 
(sought to be avoided), for each separate offense committed as part of the course 

of conduct. 


COMMENT 
Drawn from R.C. 2913.49(H)(1). 


The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the . 
jury. R.C. 2913.49(H)(1). e 





(or) 

(2) PRIMARY OFFENDER WITH OTHER OFFENSES. If you find beyond a 
reasonable doubt the defendant committed an offense of (describe specific offense 
under R.C. 2913.49 [B], [Dj], or [E]) and you find beyond a reasonable doubt that 
the offense was committed as part of a course of conduct involving (violation|s]) 
(attempt[s] to violate) (conspiracy to violate) (complicity in the violation) of other 
(describe specific offense[s]), you must decide the value of all credit, property, or 
services (obtained) (sought to be obtained) and/or all debts or other legal 
obligations (avoided) (sought to be avoided), for each separate violation involved 
in the course of conduct. 





COMMENT 
Drawn from R.C. 2913.49(H)(1). 


The Committee believes the other offenses in this instruction are limited to 
offenses of R.C. 2913.49(C), R.C. 2913.03 (Theft), R.C. 2913.04 (Unauthorized 
use of property), R.C. 2913.11 (Passing bad checks), R.C. 2913.21 (Misuse of 
credit card), R.C. 2913.31 (Forgery), R.C. 2913.42 (Tampering with records), R.C. 
2913.43 (Securing writings by deception) and R.C. 2921.13 (Falsification). 





The court, in determining the degree of the offense, may aggregate the value of 
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all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(1). 


(or) 

(3) AIDER OR ABETTOR AND IDENTITY FRAUD OFFENSES. If you find 
beyond a reasonable doubt the defendant committed an offense of (describe 
specific offense under R.C. 2913.49 [C]) and find beyond a reasonable doubt that 
the offense was committed as part of a course of conduct involving other 
(describe specific offense[s] under R.C. 2913.49 [C]), and also find beyond a 
reasonable doubt that in committing the offense the defendant aided and abetted 
another, you must decide the value of all credit, property, or services (obtained) 
(sought to be obtained) and/or all debts or other legal obligations (avoided) 
(sought to be avoided), by the person(s) aided or abetted for each separate offense 
committed as part of the course of conduct. 


COMMENT 
Drawn from R.C. 2913.49(H)(2). 


The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(2). 


(or) 


(4) AIDER OR ABETTOR WITH OTHER OFFENSES. If you find beyond a 
reasonable doubt the defendant committed an offense of (describe specific offense 
under R.C. 2913.49 [C]) and you find beyond a reasonable doubt that the offense 
was committed as part of a course of conduct involving (violation|s]) (attempt[s] 
to violate) (conspiracy to violate) (complicity in the violation) of other (describe 
specific offense[s]), and also find beyond a reasonable doubt that in committing 
the offense the defendant aided and abetted another, you must decide the value of 
all credit, property, or services (obtained) (sought to be obtained) and/or all debts 
or other legal obligations (avoided) (sought to be avoided), for the person(s) aided 
or abetted for each separate violation involved in the course of conduct. 


COMMENT 
Drawn from R.C. 2913.49(H)(2). 


The Committee believes that the other offense in this instruction are limited to 
offenses of R.C. 2913.49(B), (D) or (E), R.C. 2913.03 (Theft), R.C. 2913.04 
(Unauthorized use of property), R.C. 2913.11 (Passing bad checks), R.C. 2913.21 
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(Misuse of credit card), R.C. 2913.31 (Forgery), R.C. 2913.42 (Tampering. with 
records), R.C. 2913.43 (Securing writings by deception) and R.C. 2921.13 
(Falsification). 


The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 
debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C, 2913.49(H)(2). 


(@), ELDERLY.PERSON. R.C.2913,01,.2913.49.( 1. If youstind, therdetensant 
guilty of (insert name of offense), you must decide beyond a reasonable doubt & 
whether the victim was an elderly person. 


(D) DISABLED ADULT. R.C. 2913.01, 2913.49 (1). If you find the defendant 
guilty of (insert name of offense), you must decide beyond a reasonable doubt 
Whether the victim was a disabled adult. 


(E) DEFINITIONS: 


(1) CREDIT. “Credit” means the right granted by a creditor to a debtor to defer 
payment of a debt or to incur debt and defer its payment. 


COMMENT 





RiGwiB4o25( EB): 


(7) SPROPERTYSRIC@001 OF 
(Dm OS LE RAG [si OUI C Reena te eC EMI oka ill 


(4) ELDERY PERSON. “Elderly person” means a person who is sixty-five 
years of age or older. 





COMMENT 
RG Od 3:0 Is 


(5) ,.DISABLED ADULT B Gao las 


(6) COURSE OF CONDUCT. “Course of conduct” means that there is some 
factual link between the (insert name of offense the defendant committed) and the 
other offense(s) that the defendant committed. The factual link can be one of time, 
location, means, (describe other factual link[s]), or similar motivation on the 
defendant’s part for his/her/its crimes. All of the circumstances of the offenses 
must be taken into account, and there must be some connection, common s 
(scheme) (plan), pattern, or psychological thread that ties the offense together. 
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The course of conduct may involve one victim or more than one victim. 


COMMENT 


Drawn from R.C. 2913.49(H); State v. Hand, 107 Ohio St.3d 378, 2006-Ohio- 
18; State v. Sapp, 105 Ohio St. 3d 104, 2004-Ohio-7008. 


(7) ATTEMPT. OJI-CR 523.02. 
(8) CONSPIRACY. OJSI-CR 523.01. 
eMC icy OJI-CR 523.03. 
12. CONCLUSION. OJI-CR 425.01. 
13. CONCLUSION WITH AFFIRMATIVE OFFENSE. OJI-CR 425.03. 


14. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


15) VERDICT EORM. 


We, the jury, having found the defendant guilty of identity fraud, further find beyond 
a reasonable doubt that the value of the (credit) (property) (services) (debt) (other legal 
obligation) involved was * 


* Insert in ink: 

either “less than $1,000” 

or “$1,000 or more and less than $7,500” 
or “$7,500 or more and less than $150,000” 
or “$150,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to decide the degree of offense. 
ReGa29.03.6.13 


16" FUDERGY PERSON OR* DISABEED ADULT VERDICT FORM(S). 


COMMENT 


If there is a question of fact as to whether the victim of the offense is either an 
elderly person or a disabled adult, the judge should submit both verdict forms 
listed below. 
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We, the jury, having found the defendant guilty of identity fraud, further find beyond 
a reasonable doubt that the victim * a/an (elderly person) (disabled 
adult). 


“Insert in ink: “was” or “was not” 
If you found that the victim was not a/an (elderly person) (disabled adult), use the 


verdict form listed in A. If you found that the victim was a/an (elderly person) 
(disabled adult), use the verdict form listed in B. 


(A) We, the jury, having found the defendant guilty of identity fraud and that the 
victim was not a/an (elderly person) (disabled adult), further find beyond a 
reasonable doubt that the value of the (credit) (property) (services) (debt) (other 
legal obligation) involved was * 


Plnserainaink: 

either “less than $1,000” 

or “$1,000 or more and less than $7,500” 
or “$7,500 or more and less than $150,000” 
or “$150,000 or more” 


(B) We, the jury, having found the defendant guilty of identity fraud and that the 
victim was a/an (elderly person) (disabled adult), further find beyond a reasonable 
doubt that the value of the (credit) (property) (services) (debt) (other legal 
obligation) involved was * 


eloserte iteiike 

either “less than $1,000” 

or “$1,000 or more and less than $7,500” 
or “$7,500 or more and less than $150,000” 
or “$150,000 or more” 


COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to decide the degree of offense. 
BaG@eole Oly 


igs COURSE OF GCONDUG TV EE DIC IEOKM: 


COMMENT 


If the allegation is that the offense was committed as part of a course of conduct, 
the court should add the following language to the verdict form given to the jury. 
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We, the jury, further find beyond a reasonable doubt that the value for each separate 
offense/violation committed as part of the course of conduct was:* 


(describe offense/violation): * 

(describe offense/violation): * 

(describe offense/violation): * 

* Insert in ink: 

either “less than $1,000” 

or “$1,000 or more and less than $7,500” 
9 or “$7,500 or more and less than $150,000” 

or “$150,000 or more” 


COMMENT 
The court, in determining the degree of the offense, may aggregate the value of 
all the credit, property, or services obtained or sought to be obtained and/or all 


debts or other legal obligations avoided or sought to be avoided, as decided by the 
jury. R.C. 2913.49(H)(1). 


a CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on 
and after 7/1/96 but before 7/22/98) [Rev. 1/11/14] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 1s determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


3 1. The defendant is charged with receiving stolen property. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
day2- 01) _ Sevier) | 9IsGU4 Pvandsine34 AW YX Gounthye (omer: 
jurisdiction), Ohio, the defendant (received) (retained) (disposed of) property of 
(describe victim) (knowing) (having reasonable cause to believe) that the property had 

been obtained through the commission of a theft offense. 


2 ~PROPERTY, OJILGRd.3, 00 8 Be RoG29010 1, 

pe KNOWINGLY OU-GRag beh: RoC 2901 29738) 

4. REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
a & JHEPTIORPENSE..R-G22913.01. 
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6. TESTIMONY OF ACCOMPLICE. (ADDITIONAL). OJI-CR 409.17; R.C. 
2923.03(D). 


COMMENT 


This instruction should be given only if the person who actually committed the 
theft offense is charged or indicted as an accomplice and testified. State v. Burrell, 
8th Dist. No. 76890 (Sept. 14, 2000); State v. Rankin, 6th Dist. Lucas No. 
L-97-1424 (Jan. 22, 1999); State v. Webb, 72 Ohio App.3d 749 (6th Dist. 1991). 


7. ADDITIONAL FINDINGS: OJI-CR 425.25. 
(Ae VIG LORGY BRIG ERR G50 180) Ie 
(B) DANGEROUS DRUG. R.C. 2749.01. 


COMMENT 
The definition of dangerous drug was renumbered from R.C. 2749.02 to R.C. 
2749.01 effective 7/22/98 (S.B. 66). 


(C)” VALUE. OJLCRi4052235, RF@229 13:30 B) PREG 9 18 -oita 


COMMENT 
The Committee believes that the additional finding verdict form below should 
be used to determine value. 


(D) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61. 
(E)) SPECIAL PROPER DY,OJLCR DS 23:.h2G29 13 O10B) RAG O15 ae 
8. CONCLUSION. OJI-CR 425.01. 


9. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR> 425.09, 
OJI-CR 425.11. 


10. ADDITIONAL FINDING VERDICT FORM. We, the jury, having found the 
defendant guilty of receiving stolen property, further find beyond a reasonable doubt 
that the property that was (received) (retained) (disposed of) was * 


* Insert in ink: 
(Use appropriate alternative[s]) 
(1) a motor vehicle; 
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(or) 
(2) a dangerous drug; 
(or) 
(3) (specify other special property under R.C. 2913.61 or R.C. 2913.71); 
(or) 
(4) less than $500; 
(or) 
3 (5) $500 or more and less than $5,000; 
(or) 
(6) $5,000 or more and less than $100,000; 
(or) 
(7) $100,000 or more. 
COMMENT 
It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 


offense. R:C. 2913.61. 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on 
and after 7/22/98 but before 10/29/99) [Rev. I/LI/14] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
> following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with receiving stolen property. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

Cy MOL 2 a ee ee Me TCL 1) (County) (other 
jurisdiction), Ohio, the defendant (received) (retained) (disposed of) property of 
(describe victim) (knowing) (having reasonable cause to believe) that the property had 
been obtained through the commission of a theft offense. 


> 2eeRROPERIY, OULGRydd 3:02 SdnRC 22901012 
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KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
oor LH EPI OPGENSE RG 291301: 


6. TESTIMONY OF ACCOMPLICE. (ADDITIONAL). OJI-CR 409.17; R.C. 
2923.03(D). 


= 


COMMENT 


This instruction should be given only if the person who actually committed the 
theft offense is charged or indicted as an accomplice and testified. State v. Burrell, 
8th Dist. No. 76890 (Sept. 14, 2000); State v. Rankin, 6th Dist. Lucas No. 
L-97-1424 (Jan. 22, 1999); State v. Webb, 72 Ohio App.3d 749 (6th Dist. 1991). 


7. ADDITIONAL FINDINGS: OJI-CR 425.25. 
(A) MOTOR VEHICLE. R.C. 45000 
(B) DANGEROUS DRUG. R.C. 2749.01. 
(CLLR EA RIN els eee 2 olen 
(D) DANGEROUS ORDNANCE. R.C. 2923.11. 
LE) ay ASU Ee OU CR 40S 23h G20 13 1B ak Gao or ae 


COMMENT 
The Committee believes that the additional finding verdict form below should 
be used to determine value. 


(PF) MAGOREGATES\ AIR ICI Chea g see he tale 
(G)sissPECIATyPROPERDY 4OJI-GRed 25. 23:gReGy 29] 3:G1GB Rea Ola 1: 
8. CONCLUSION. OJI-CR 425.01. 


¥) “CONCLUSION =WITH™ EESSERT INGEVUDED  OGFEENS Ey .O)C hae es 
OJI-CR 425.11. 


10. ADDITIONAL FINDING VERDICT FORM. We, the jury, having found the 
defendant guilty of receiving stolen property, further find beyond a reasonable doubt 
that the property that was (received) (retained) (disposed of) was * 


* Insert in ink: 
(Use appropriate alternative[s]) 
(1) a motor vehicle; 


(Rel. 14S2CRI-8/2014 Pub.4346) 














524.37 THEFT AND FRAUD CR 513.51 


(or) 
(2) a dangerous drug; 
(or) 
(3) a firearm; 
(or) 
(4) a dangerous ordnance; 
(or) 
4 (5) (specify other special property under R.C. 2913.61 or R.C. 2913.71); 
(or) 
(6) less than $500; 
(or) 
(7) $500 or more and less than $5,000; 
(or) 
(8) $5,000 or more and less than $100,000; 
(or) 
9 (9) $100,000 or more. 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
cirensemk, 0m 29 13.0 |e 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on 
and after 10/29/99 but before 9/30/11) [Rev. 1/11/14] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with receiving stolen property. Before you can find the 
9 defendant guilty, you must find beyond a reasonable doubt that on or about the 
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Eee AY le eee ee Rand ise | re (COUNTY el orien 
jurisdiction), Ohio, the defendant (received) (retained) (disposed of) property of 
(describe victim) (knowing) (having reasonable cause to believe) that the property had 
been obtained through the commission of a theft offense. 


2 PROPERTY: ON-CRaa1 3 02.0 eo ede 

3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
THER ORBENS Beaks 2013 01: 


. TESTIMONY OF ACCOMPLICE. (ADDITIONAL). OJI-CR 409.17; R.C. 
Je UU |: 





COMMENT 


This instruction should be given only if the person who actually committed the 
theft offense is charged or indicted as an accomplice and testified. State v. Burrell, 
8th Dist. No. 76890 (Sept. 14, 2000); State v. Rankin, 6th Dist. Lucas No. 
L-97-1424 (Jan. 22, 1999); State v. Webb, 72 Ohio App.3d 749 (6th Dist. 1991). 


7. PROPERTY OBTAINED BY MEANS OTHER THAN THEFT (ADDITIONAL). S 
It is not a defense to a charge of receiving stolen property that the property was 
obtained by means other than through the commission of a theft offense if the property 

was explicitly represented to the defendant as being obtained through the commission 

of a theft offense. 


COMMENT 
Drawn from R.C. 2913.51(B). 


8. ADDITIONAL FINDINGS: OJI-CR 425.25. 
(A) MOTOR VEHICLE. R.C. 4501.01. 
(B) DANGEROUS DRUG. R.C. 2749.01. 
(C)egPIRBAR MAR C5292 3edp1 . 
(D) DANGEROUS ORDNANCE. R.C. 2923.11. 
(E) VALUE. OJI-CR 425.233R@029 Vardi) Oe C929 1 301 CA): 


COMMENT a 
The Committee believes that the additional finding verdict form below should 
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be used to determine value. 


(F) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61. 
(G) SPECIAL PROPERTFYVOJI-CR! 425939RiC. 2973.61(B)RC8 2913.71. 
9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


11. ADDITIONAL FINDING VERDICT FORM. We, the jury, having found the 
defendant guilty of receiving stolen property, further find beyond a reasonable doubt 
that the property that was (received) (retained) (disposed of) was * 


* Insert in ink: 
(Use appropriate alternative[s ]) 


(1) a motor vehicle; 


(or) 
(2) a dangerous drug; 
(or) 
(3) a firearm; 
(or) 
(4) a dangerous ordnance; 
(or) 
(5) (specify other special property under R.C. 2913.61 or R.C. 2913.71); 
(or) 
(6) less than $500; 
(or) 
(7) $500 or more and less than $5,000; 
(or) 
(8) $5,000 or more and less than $100,000; 
(or) 
(9) $100,000 or more. 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
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offense. R.C. 2913.61. 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on 
and after 9/30/11 but before 7/1/13) [Rev. 1/11/14] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with receiving stolen property. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

aye of% ese TWO (06, AOU Sarid? 1h See A (Corny en Ouicr 
jurisdiction), Ohio, the defendant (received) (retained) (disposed of) property of 
(describe victim) (knowing) (having reasonable cause to believe) that the property had 
been obtained through the commission of a theft offense. 


2a, PROPERTY IO]|-GReo 13 258 375 ies OleOle 

3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

4. REASONABLE CAUSE TO BELIFVE, OJI-CR 417.37. 

5. THERMOGRENSEaR C429 ka:0 1 

6. TESTIMONY OF ACCOMPEICE ¥@SDDITIONAL). OJI-CR 40917; Rie 


2923030) 


COMMENT 
This instruction should be given only if the person who actually committed the 
theft offense is charged or indicted as an accomplice and testified. State v. Burrell, 
8th Dist. No. 76890 (Sept. 14, 2000); State v. Rankin, 6th Dist. Lucas No. 
L-97-1424 (Jan. 22, 1999): State v. Webb, 72 Ohio App.3d 749 (6th Dist. 1991). 


7. PROPERTY OBTAINED BY MEANS OTHER THAN THEFT (ADDITIONAL). 
It is not a defense to a charge of receiving stolen property that the property was 
obtained by means other than through the commission of a theft offense if the property 
was explicitly represented to the defendant as being obtained through the commission 
of a theft offense. 


(Rel. 14$2CRI-8/2014 Pub.4346) 
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COMMENT 
Drawn from R.C. 2913.51(B). 


8. ADDITIONAL FINDINGS: OJI-CR 425.25. 
(A) “MOTOR VEHICLE: R.C; 4501.01, 
(B) DANGEROUS DRUG. R.C. 2749.01. 
(Gye FIREARM. RG 2923.11. 
% (Dis DANGEROUS ‘(ORDNANCGEAR-C. 292311 1. 
fey ie Oh tay Reo) Bak Ceo SOA. 


COMMENT 
The Committee believes that the additional finding verdict form below should 
be used to determine value. 


(Hea COREGATESVALUE. O)}I-CRi425,23; R'C.2913.61. 
(GiPeSPEGIAIS PROPERTY -OJL CROs 28; Ra@\ 291361 GByeRIG.2913.71. 
9. CONCLUSION. OJI-CR 425.01. 


10,3 CONCLUSION SWITHCLESSERVINGCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


11. ADDITIONAL FINDING VERDICT FORM. We, the jury, having found the 
defendant guilty of receiving stolen property, further find beyond a reasonable doubt 
that the property that was (received) (retained) (disposed of) was * 





* Insert 1n ink: 


> (Use appropriate alternative[s ]) 
(1) a motor vehicle; 
(or) 
(2) a dangerous drug; 
(or) 
(3) a firearm; 
(or) 


(4) a dangerous ordnance; 


J (or) 
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(5) (specify other special property under R.C. 2913.61 or R.C. 2913.71); 


(or) 
(6) less than $1,000; 
(or) 
(7) $1,000 or more and less than $7,500; 
(or) 
(8) $7,500 or more and less than $150,000: 
(or) 
(9) $150,000 or more. 
COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
Offense. ak, moo terU ls 


CR 513.51 Receiving stolen property R.C. 2913.51 (offenses committed on 
and after 7/1/13) [Rev. 1/11/14] 


COMMENT 
The degree of some offenses in R.C. Chapter 2913 is determined by the identity 
or value of the property or services involved or the status of the victim. The 
following instructions are designed to require the verdict, if guilty, to state 
specifically the additional finding(s) that determine(s) the degree of the offense. 
State v. Pelfrey, 112 Ohio St.3d 422, 2007-Ohio-256. 


1. The defendant is charged with receiving stolen property. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 

day "Of 7 eee Oe Be Oe) hand Pine See lestinee ae (County) (oer 
jurisdiction), Ohio, the defendant (received) (retained) (disposed of) property of 
(describe victim) (knowing) (having reasonable cause to believe) that the property had 
been obtained through the commission of a theft offense. 


2 PROPER UY AO -GR 13 66 3. Ceo Cale 


3. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
4. REASONABLE CAUSE TO BELIEVE. OJI-CR 417.37. 
52 SU PEIROREENSESR Go 291301, 
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on 
} 6. TESTIMONY OF ACCOMPLICE. (ADDITIONAL). OJI-CR 409.17; R.C. 
2973. 03(D). 


COMMENT 
This instruction should be given only if the person who actually committed the 
theft offense 1s charged or indicted as an accomplice and testified. State v. Burrell, 
8th Dist. No. 76890 (Sept. 14, 2000); State v. Rankin, 6th Dist. Lucas No. 
L-97-1424 (Jan. 22, 1999); State v. Webb, 72 Ohio App.3d 749 (6th Dist. 1991). 


. 7. PROPERTY OBTAINED BY MEANS OTHER THAN THEFT (ADDITIONAL). 
It is not a defense to a charge of receiving stolen property that the property was 
obtained by means other than through the commission of a theft offense if the property 
was explicitly represented to the defendant as being obtained through the commission 
of a theft offense. 


COMMENT 
Drawn from R.C. 2913.51(B). 





8. ADDITIONAL FINDINGS: OJI-CR 425.25. 
(A) MOTOR VEHICLE. R.C. 4501.01. 
(B) DANGEROUS DRUG. R.C. 2749.01. 
(Geb IRE ARMS C2202 3.1 Ic 
(De DANGEROUS ORDNANCE, R’'C. 2923.11. 
yay Vin bei -@ hes 3 Kea 29 13 51 (5) RG 2013.01(A): 


 ) COMMENT 
| The Committee believes that the additional finding verdict form below should 
be used to determine value. 


(F) AGGREGATE VALUE. OJI-CR 425.23; R.C. 2913.61. 
(Cee GLA ePRORE Rvs Oll-GheZ yw eR mets) Oly Cree sey. 
(H) SPECIAL PURPOSE ARTICLE(S). R.C. 4737.04. 


COMMENT 
3 If the value of the special purpose article is less than $7,500, then the offense is 
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a fifth degree felony. R.C. 2913.51(D). 


(I) BULK MERCHANDISE CONTAINER(S). R.C. 4737.012. 


COMMENT 


If the value of the special purpose article is less than $7,500, then the offense is 
a fifth degree felony. R.C. 2913.51(D). 


9. CONCLUSION. OJI-CR 425.01. 


10. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


11. ADDITIONAL FINDING VERDICT FORM. We, the jury, having found the 
defendant guilty of receiving stolen property, further find beyond a reasonable doubt 
that the property that was (received) (retained) (disposed of) was * 


* Insert in ink: 
(Use appropriate alternative[s]) 


(1) a motor vehicle; 


(or) 
(2) a dangerous drug; 

(or) 
(3) a firearm; 

(or) 
(4) a dangerous ordnance; 

(or) 
(5) (specify other special property under R.C. 2913.61 or R.C. 2913.71), 

(or) 
(6) less than $1,000; 

(or) 
(7) $1,000 or more and less than $7,500; 

(or) 
(8) $7,500 or more and less than $150,000; 

(or) 


(9) $150,000 or more; 


(Rel. L4S2CRI-8/2014 Pub.4346) 
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COMMENT 


It is not necessary for the jury to return an exact value. It is sufficient if the 
finding is expressed as a monetary range required to determine the degree of 
olfensesk: CG 2913:61: 


(or) 
(10) special purpose article(s); 
(or) 


(11) bulk merchandise container(s). 
(Text continued on page 525) 
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Chapter CR 515 
GAMBLING 


COMMENT 


Senate Bill 2 (S.B. 2), effective July 1, 1996, is primarily felony sentencing 
legislation. It applies prospectively to offenses committed on and after July 1, 
1996. Some instructions in this chapter apply only to offenses committed on and 
after July 1, 1996. The other instructions are not affected by S.B. 2. 


CR 515.02 
CR 515.02 


CR 515.02 
CR 515.03 
CR 515.04 
CR 515.04 
CR 515.05 


CR 515.05(A) 
CR 515.05(B) 


CR 515.06 
CR 515.06 


CR 515.07 


CR 515.07 


CR 515.081 
CR 515.082 
CR 515.09 


CR 515.09 


CR 515.091 


CR 515.092 
CR 515.094 


CR 515.10(A) 


Gambling (offenses committed before 9/10/10) [Rev. 8-17-11] 


Gambling (offenses committed on and after 9/10/10 but before 9/4/13) [Rev. 9/14/ 
13] 


Gambling (offenses committed on and after 9/4/13) [Rev. 9/14/13] 
Operating a gambling house 

Public gaming (offenses committed before 7/1/03) [Rev. 12-10-11] 

Public gaming (offenses committed on and after 7/1/03) [Rev. 12-10-11] 
Cheating (offenses committed before 7/1/96) 

Cheating (offenses committed on and after 7/1/96) [Rey. 2-25-12] 
Corrupting sports (offenses committed on and after 7/1/96) [Rev. 2-25-12] 
Corrupting sports (offenses committed before 7/1/96) 


Skill-based amusement machine prohibited conduct (offenses committed on and 
after 10/25/07) [Rev. 12-10-11] 


Conducting an illegal bingo game (offenses committed before 7/1/03) [Rev. 12-10- 
108; 


Conducting an illegal bingo game (offenses committed on and after 7/1/2003) 
[Rev. 12-10-11] 


Illegally operating as a distributor /Rey. 12-10-11] 
Illegally operating as a manufacturer /Rev. 12-10-11] 


Illegally conducting a bingo game (rules for conducting bingo) (offenses 
committed before 9/30/04) [Rev. 5-12-12] 


Illegally conducting a bingo game (rules for conducting bingo) (offenses 
committed on and after 9/30/04) [Rev. 5-12-12] 


Illegal instant bingo conduct (offenses committed on and after 9/10/10) /Rev. 1-21- 
12] 


Illegal conduct of a raffle (offenses committed on and after 9/23/04) [Rev. 1-21-12] 
Illegal instant bingo conduct by owner or lessor [Rev. 1-21-12] 


Bingo, scheme of chance, or game of chance record violations (offenses committed 
on and after 7/1/96 but before 7/1/03) [Rev. 5-12-12] 


525 


(Rel. 14S LCRI-4/2014 — Pub.4346) 


CR 515.02 OHIO JURY INSTRUCTIONS—CRIMINAL 526 


CR 515.10(A) Bingo or game of chance record violations (offenses committed on and after 7/1/ 
03) [Rev. 5-12-12] 


CR 515.10(C) Bingo, scheme of chance, or game of chance record violations (offenses committed 
on and after 7/1/96 but before 7/1/03) [Rev. 5-12-12] 


CR 515.10(1) Bingo or game of chance record violations (offenses committed on and after 7/1/ 
03) [Rev. 5-12-12] 


CR 515.11 Prohibited bingo game operators [Rey. 12-10-11] 


CR 515.12 Conducting prohibited bingo games (bingo for amusement only) (offenses 
committed before 7/1/96) 


CREsIS13 Illegal instant bingo conduct by veteran’s organization, fraternal organization, or 
sporting organization (offenses committed on and after 9/30/04) [Rev. 5-12-12] 


CR 515.15 Casino-related crimes (offenses committed on and after 6/11/12) [Rev. 12-8-12] 


CR 515.02 Gambling R.C. 2915.02 (offenses committed before 9/10/10) /Rev. 
8-17-11] 


COMMENT 


Schemes or games of chance operated by a charitable organization defined in 
R.C. 2915.02(D) are not prohibited, provided that there is compliance with the 
prohibitions, conditions, and limitations of that subsection. 


1. The defendant is charged with gambling. Before you can find the defendant guilty 


of gambling, you must find beyond a reasonable doubt that on or about the 
ay FOL ranean eee )() Speen ee er eeerere (TT (County) 
(other jurisdiction), Ohio, the defendant 


(Use appropriate alternative[s]) 


(A)(1) engaged in bookmaking or knowingly engaged in conduct that (facilitated) 
(aided) bookmaking. 


COMMENT 
See COMMENT after (A)(6). 


(or) 
(A)(2) established, promoted or operated, or knowingly engaged in conduct that 
(facilitated) (aided) any scheme or game of chance conducted for profit. 


COMMENT 
See COMMENT after (A)(6). 
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(or) 
(A)(3) knowingly (procured) (transmitted) (exchanged) (engaged in conduct which 
[facilitated] [aided] the [procurement] [transmission] [exchange] of) information for 
use in (establishing odds) (determining winners) in connection with (bookmaking) 
(any scheme or game of chance conducted for profit.). 


(or) 


(A)(4) engaged in (betting) (playing any [scheme] [game] of chance), except a 
charitable bingo game, as a substantial source of income or livelihood. 


COMMENT 
See COMMENT after (A)(6). 


(or) 


(A)(5) with purpose to (use applicable provisions of [A][1 through 4] above) did 
(acquire) (possess) (control) (operate) any gambling device. 


(or) 
3 (A)(6) received any (commission) (Wage) (salary) (reward) (tip) (donation) 


(gratuity) (describe other form of compensation), directly or indirectly, for operating 
or assisting in the operation of any (scheme) (game of chance). 


COMMENT 
R.C. 2915.02(A)(1), (2), (4), and (D, last paragraph) impose strict criminal 
liability to the extent they do not provide a culpable mental state. See State v. Wac 
(1981), 68 Ohio St.2d 84, 22 0.0.3d 299, 428 N.E.2d 428, applying R.C. 
2901.21(B). Instruction (A)(6) covers the prohibition of R.C. 2915.02(D, last 
paragraph). 


2. CHARITABLE BINGO GAME. R.C. 2915.01(R). 


3. BOOKMAKING. “Bookmaking” means the business of receiving or paying off 
bets. 


COMMENT 
R.C. 2915.01(A). 


yj 4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
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3. FACILITATED BOOKMAKING. “Facilitated bookmaking” means that the 
defendant knowingly aided an illegal bookmaking operation in any way including, 


without limitation, the placing of a bet with a person engaged in or facilitating illegal 
bookmaking. 


COMMENT 
R.C. 2915.02(B). 


6. FACILITATED A SCHEME OR GAME OF CHANCE CONDUCTED FOR 
PROFIT. “Facilitated a scheme or game of chance conducted for profit” means that the 
defendant in any way knowingly aided in the conduct or operation of any such scheme 
or game including, without limitation, playing any such scheme or game. 


COMMENT 
R.C. 2915.02(B). Whenever a participant is required to make a purchase of an 
item to participate in a game or contest involving a chance to win a prize, or 
whenever some benefit is derived by the operator though no payment or purchase 
is required, this becomes a scheme or game of chance conducted for profit. 


The poker game in one’s own home and the office football pool are not 
prohibited, unless some profit is taken other than the gain accruing to a winner. If 
a nominal charge is made for a seat in the game or a small percentage is taken from 
the pool, then there is profit-taking. 


7. SUBSTANTIAL. “Substantial” means large or of considerable importance or 
value. 


8. BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 


COMMENT 
20S UL 


9. SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers game, 
pool, or other scheme in which a participant gives a valuable consideration for a 
chance to win a prize. 


COMMENT 
Rete UL a 
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10. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
R.C. 2915.01(D). 


11. SCHEME OR GAME OF CHANCE CONDUCTED FOR PROFIT. “Scheme or 
game of chance conducted for profit” means any scheme or game of chance designed 
to produce income for the person who conducts or operates the scheme or game of 
chance, but does not include a charitable bingo game. 


COMMENT 
R.C. 2915.01(B). 


12. BINGO, BINGO GAME. R.C. 2915.01(S). 


13. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
prepare for the operation of a scheme or game of chance but does not include any act 
performed by a bingo game operator. 


COMMENT 
KC. 2915, 01G1). 


14. GAMBLING DEVICE. R.C. 2915.01(F). 
to, PURPOSELY. OJECR 417.01; R°C. 2901.22(A). 


16. ADDITIONAL FINDING: 
PRIOR CONVICTION OF A GAMBLING OFFENSE. OJI-CR 425.15; R.C. 
2915.01 Gis 20 leOLtr): 


17. CONCLUSION. OJI-CR 425.01. 
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18. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.02 Gambling R.C. 2915.02 (offenses committed on and after 9/10/10 
but before 9/4/13) [Rev. 9/14/13] 


COMMENT 


Games of chance that are not craps for money or roulette for money, operated 
by a charitable organization (defined in R.C. 2915.01), tag fishing tournaments 
(defined in R.C. 1531.01), or bingo conducted by a charitable organization 
licensed under R.C. 2915.08 are not prohibited, provided that there is compliance 
with the prohibitions, conditions, and limitations of R.C. 2915.02(D). 


1. The defendant is charged with gambling. Before you can find the defendant guilty 
of gambling, you must find beyond a reasonable doubt that on or about the 
Se ee 6 hi 6) Me) ha aa a a a CC TNRAY, 
(other Jurisdiction), Ohio, the defendant 


(Use appropriate alternative[s /) 
(A)(1) (engaged in) (knowingly engaged in conduct that facilitated) bookmaking; 
(or) 


(A)(2) (established) (promoted) (operated) (knowingly engaged in conduct that 
facilitated) any (game of chance conducted for profit) (scheme of chance); 


(or) 
(A)(3) knowingly (procured) (transmitted) (exchanged) (engaged in conduct that 
facilitated the [procurement] [transmission] [exchange] of) information for use in 
(establishing odds) (determining winners) in connection with (bookmaking) (any 
game of chance conducted for profit) (any scheme of chance); 


(or) 


(A)(4) engaged in (betting) (playing any [scheme] [game] of chance) as a substantial 
source of (income) (livelihood); 


(or) 


(A)(5) with purpose to (insert applicable provisions of [A][1]—[4] above) 
(acquired) (possessed) (controlled) (operated) any gambling device; 


(or) 


(A)(6) received any (commission) (wage) (salary) (reward) (tip) (donation) 
(gratuity) (describe other form of compensation), directly or indirectly, for operating 
or assisting in the operation of any (scheme) (game) of chance; 


(or) 
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(A)(7) was a charitable organization and leased premises from a veteran’s or 
fraternal organization to conduct a festival (when the veteran’s or fraternal 
organization had already leased the premises twelve times during the preceding year 
to charitable organizations for that purpose) (and paid a rental rate for the premises 
per day of the festival that exceeded the lesser of six hundred dollars or forty-five 
per cent of the gross receipts of the festival). 


COMMENT 

Drawn from the last paragraph of R.C. 2915.02(D)(1)(c) and 2915.09(B)(1). 

The Committee believes that R.C. 2915.02(A)(1), (2), (4), and the last 
paragraphs of (D)(1)(c) and (e) impose strict criminal liability to the extent they do 
not provide a culpable mental state. See State v. Johnson, 128 Ohio St.3d 107, 
2010-Ohio-6301; State v. Wac (1981), 68 Ohio St.2d 84, applying R.C. 
2901.21(B). Subsection (A)(6) of this instruction covers the prohibition of the last 
paragraph of R.C. 2915.02(D). 


Me OSTOMSAIS GIES E MOAT ECAR aL SUL ISIC IR ey 


3. FACILITATE. A person facilitates (bookmaking if the person in any way 
knowingly aids an illegal bookmaking operation, including, without limitation, placing 
a bet with a person engaged in or facilitating illegal bookmaking) (a [game of chance 
conducted for profit] [scheme of chance] if the person in any way knowingly aids in 
the conduct or operation of any such [game] [scheme], including, without limitation, 
playing any such [game] [scheme]]). 


COMMENT 
iE SAVORS DE 


4. BOOKMAKING. “Bookmaking” means the business of receiving or paying off 
bets. 


COMMENT 
RiGee 9 lea 0) 


5. BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 
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COMMENT 
5 a Hen 8 ip 


6. GAME OF CHANCE CONDUCTED FOR PROFIT. “Game of chance conducted 
for profit” means any game of chance designed to produce income for the person who 
conducts or operates the game of chance, but does not include bingo. 


COMMENT 
ReGee OLS 01k 


7. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, or other 
game in which a player gives anything of value in the hope of gain, the outcome of 
which is determined largely by chance, but does not include bingo. 


COMMENT 
Ri Cee ors. Ole 


BINGO, BINGO GAME. R.C. 2915.01. 
9. PARTICIPANT. “Participant” means a person who plays bingo. 


COMMENT 
FRGa29 lacie 


Other sections of R.C. Chapter 2915 use the generic term “participant.” This 
statutory definition is limited to bingo. 


107 = BINGO GAME OPERATORER Ca2gio.015 
1 INSTANT BINGOF RiGee 23150. 

12 SPUNCHEE GAR DERG. Zola: 

13> WARE Ea Ge 29 PO 

14. SCHEME OF CHANCE, R.C, 2915.01. 

1 Stiga SLOTsMAGHINE«&R. C529 15:01, 


16. POOL CONDUCTED FOR PROFIT. “Pool conducted for profit” means a 
scheme in which a participant gives a valuable consideration for a chance to win a 
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prize and less than the total amount of consideration wagered is distributed to a 
participant or participants. 


COMMENT 
Drawn from R.C. 2915.01. 


17. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 


18. POOL NOT CONDUCTED FOR PROFIT. “Pool not conducted for profit” 
means a scheme in which a participant gives a valuable consideration for a chance to 
win a prize and the total amount of consideration wagered is distributed to a participant 
or participants. 


COMMENT 
RAGAN 15 01x 


19. SUBSTANTIAL. “Substantial” means major or significant, and not trifling or 
small. 


20. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of a game or scheme of chance. 


COMMENT 
Drawn from R.C. 2915.01. 


21, BWRPOSEDY., Od1-GReAT7015 RIC. 290122 Aj 
22 AMOS elses 1A Glee 5 A bal 2h OR ON AG YT WY 
Zama M BEING IE VAC Fs h.C729.15,0.15 

24. CHARITABLE ORGANIZATION. R.C. 2915.01. 
25... VETERAN’ S ORGANIZATION. .R.C,.2915.01. 
26. FRATERNAL ORGANIZATION. R.C. 2915.01. 
27. ADDITIONAL FINDING: 


(A) PRIOR CONVICTION OF A GAMBLING OFFENSE. OJI-CR 425.15; R.C. 
291:5:01429.15,.02( 8) 


28. CONCLUSION. OJI-CR 425.01. 
29. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
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Gambling R.C. 2915.02 (offenses committed on and after 9/4/13) 


1. The defendant is charged with gambling. Before you can find the defendant guilty 
of gambling, you must find beyond a reasonable doubt that on or about the 
, 20 in ee (County) (olier Jurisulenori ee ne 


day of 


the defendant 


COMMENT 


R.C. 2915.02(D) provides that the prohibitions of R.C. 2915.02 do not apply to 
games of chance that are not craps for money or roulette for money and operated 
by a charitable organization (defined in R.C. 2915.01), tag fishing tournaments 
(defined in R.C. 1531.01), or bingo conducted by a charitable organization 
licensed under R.C. 2915.08, provided that there is compliance with the conditions 
of R.C. 2915.02(D). The Committee believes that these exceptions, or exemptions, 
may necessitate instruction as an element of the offense. See State v Nucklos, 12] 
Ohio St.3d 332, 2009-Ohio-792. 


In State v. Nucklos, 121 Ohio St.3d 332, 2009-Ohio-792, the Supreme Court 
held that “R.C. 2925.03(B)(1) excludes licensed health professionals from being 
subject to drug-trafficking charges, and the burden of proving the inapplicability of 
this exclusion rests upon the State. Therefore, to convict a licensed health 
professional of trafficking in drugs under R.C. 2925.03(A), the State bears the 
burden of proving beyond a reasonable doubt the inapplicability of the licensed- 
health-professional exception in R.C. 2925.03(B)(1)by submitting evidence that 
the licensed health professional violated statutes or regulations that define the 
standard of care for dispensing controlled substances.” 


The Committee recognizes that this case presents a dilemma for the trial judge 
as to when to instruct the jury that the state must prove that the exception in the 
criminal statute does not apply to a defendant as an element as opposed to an 
affirmative defense. See State v. Durbin, 9th Dist. Medina No. 10CA0136-M, 
2012-Ohio-301, which holds that the exception is either an element of the offense 
that the state must prove beyond a reasonable doubt or an affirmative defense that 
a defendant must prove. 


(Use appropriate alternative[s]) 


(A)(1) (engaged in) (knowingly engaged in conduct that facilitated) bookmaking; 


(or) 


(A)(2) (established) (promoted) (operated) (knowingly engaged in conduct that 
facilitated) any (game of chance conducted for profit) (scheme of chance); 


(Or) 


(A)(3) knowingly (procured) (transmitted) (exchanged) (engaged in conduct that 
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J 


facilitated the [procurement] [transmission] [exchange] of) information for use in 
(establishing odds) (determining winners) in connection with (bookmaking) (any 
game of chance conducted for profit) (any scheme of chance); 

(or) 
(A)(4) engaged in (betting) (playing any [scheme] [game] of chance) as a substantial 
source of (income) (livelihood); 

(or) 
(A)(5) (conducted) (participated in the conduct of) a sweepstakes with the use of a 
3 sweepstakes terminal device at a sweepstakes terminal device facility and 

(Use appropriate alternative/s]) 
(a) gave to another person (describe item from R.C. 2915.01[VV][1]-[4]) as a 
prize for (playing) (participating) in a sweepstakes; 
(or) 


(b) gave to another person any (merchandise prize) (redeemable voucher for a 
merchandise prize) that had a wholesale value in excess of ten dollars and that 
was awarded as a single entry for (playing) (participating) in a sweepstakes; 


(or) 


) (A)(6) (conducted) (participated in the conduct of) a sweepstakes with the use of a 
sweepstakes terminal device at a sweepstakes terminal device facility without 
having first obtained a current annual certificate of registration from the Ohio 

attorney general; 


(or) 
(A)(7) with purpose to (insert applicable provisions of [A][1]-[6] above) (acquired) 
(possessed) (controlled) (operated) any gambling device; 

(or) 


(D)(1)(c) was a charitable organization and leased premises from a veteran’s or 
fraternal organization to conduct a festival (when the veteran’s or fraternal 

) organization had already leased the premises twelve times during the preceding year 
to charitable organizations for that purpose) (and paid a rental rate for the premises 
per day of the festival that exceeded the lesser of six hundred dollars or forty-five 
per cent of the gross receipts of the festival); 


(or) 


(D)(1)(e) received any (commission) (wage) (salary) (reward) (tip) (donation) 
(gratuity) (describe other form of compensation), directly or indirectly, for operating 
or assisting in the operation of any (scheme) (game) of chance; 


(or) 
3 (F) was a sweepstakes terminal device operator who had been issued an annual 
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tO 


certificate of registration by the Ohio attorney general and then failed to file with the 
Ohio attorney general, by the tenth day of a month, that month’s sweepstakes 
terminal device monthly report; 


(or) 
(G) had been issued a certificate of compliance by the Ohio attorney general and had 
then failed to file a semiannual report with the Ohio attorney general stating the 
number of sweepstakes terminal devices at the business location and that the retail 
value of prizes awarded at the business location using sweepstakes terminal devices 
was less than three percent of the gross revenue received at the business location. 


COMMENT 
The Committee believes that R.C. 2915.02(A)(1), (2), (4), (5), and (6), the last 
paragraphs of (D)(1)(c) and (e), (F), and (G) impose strict criminal liability to the 
extent they do not provide a culpable mental state. See State v. Johnson, 128 Ohio 
St.3d 107, 2010-Ohio-6301; State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 
290 reat By 


GAME OF CHANCE CONDUCTED BY A CHARITABLE ORGANIZATION 
(ADDITIONAL). 


COMMENT 


Drawn from R.C. 2915.02(D)(1). The trial judge should give this instruction 
only if the judge concludes this is an element. See State v. Nucklos, 121 Ohio St.3d 
332, 2009-Ohio-792. 


Before you can find the defendant guilty, you must also find beyond a reasonable doubt 
that all of the following are true: 


(A) the game of chance was not craps for money or roulette for money; 


(B) the game of chance was conducted by a charitable organization that had 
received from the internal revenue service a determination letter that was then in 
effect and stated that the charitable organization was exempt from federal income 
taxation; 


COMMENT 


If there is a factual question as to whether the charitable organization was 
exempt under section 501(a) of the Internal Revenue Code, the trial judge should 
draft appropriate instructions. 


(Rel. 14S LCRI-4/2014  Pub.4346) 


534.3 GAMBLING CR 515.02 


o 


ct 


(C) the game of chance was conducted at festivals that the charitable organization 
conducted for not more than a total of five days in a calendar year and conducted 
on premises that the charitable organization owned for less than one year 
immediately before conducting the game of chance, on premises leased from a 
governmental unit, or on premises that were leased from a veteran’s or fraternal 
organization and that the veteran’s or fraternal organization owned for one year or 
more immediately before when the game of chance was conducted; 


(D) all of the money or assets received from the game of chance after deduction only 
of the prizes paid out during the conduct of the game of chance was used by, or 
given, donated, or otherwise transferred to any organization that was a governmen- 
tal unit or organization that was tax-exempt and was described in the Internal 
Revenue Code; and 


COMMENT 
The Committee believes that whether the organization is described in subsection 
509(a)(1), 509(a)(2), or 509(a)(3) of the Internal Revenue Code, or whether it was 
tax exempt under subsection 501(a) and described in subsection 501(c)(3) of the 
Internal Revenue Code, are questions of law. Therefore, no instruction on these 
issues are provided. If there is a factual question on these issues, the trial judge will 
have to draft appropriate instructions. 


(E) the game of chance was not conducted during or within ten hours of a bingo 
game conducted for amusement purposes only pursuant to Ohio law. 


COMMENT 
The Committee believes that whether the game of chance was conducted 
pursuant to R.C. 2915.12 is a question of law. Therefore, no instruction on that 
issue is provided. If there is a factual question on this issue, the trial judge will 
have to draft appropriate instructions. 


TAG FISHING TOURNAMENT OPERATED UNDER A_ PERMIT 


(ADDITIONAL). Before you can find the defendant guilty, you must also find beyond 
a reasonable doubt that the defendant was not operating a tag fishing tournament under 
a permit issued under Ohio law. 


COMMENT 


Drawn from R.C. 2915.02(D)(2). The trial judge should give this instruction 
only if the judge concludes this 1s an element. See State v. Nucklos, 121 Ohio St.3d 
332, 2009-Ohio-792. The Committee believes that the existence and validity of the 
permit is a question of law. Therefore, no instruction on that issue is provided. If 
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there is a factual question as to whether the tag fishing tournament was operated 
under a permit under R.C. 1533.92, the trial judge will have to draft appropriate 
instructions. R.C. 1531.01 defines “tag fishing tournament.” 


4. BINGO CONDUCTED BY A LICENSED CHARITABLE ORGANIZATION 
(ADDITIONAL). Before you can find the defendant guilty, you must also find beyond 
a reasonable doubt that the defendant was not a charitable organization conducting 
bingo while holding a license issued under Ohio law. 


COMMENT 


Drawn from R.C. 2915.02(D)(3). The trial judge should give this instruction 
only if the judge concludes this is an element. See State v. Nucklos, 121 Ohio St.3d 
332, 2009-Ohio-792. The Committee believes that the existence and validity of the 
license is a question of law. Therefore, no instruction on that issue is provided. If 
there is a factual question as to whether the charitable organization was licensed 
under R.C. 2915.08, the trial judge will have to draft appropriate instructions. 


5S: KNOWINGLY OFFCR 417 1I> R Cy 29002206): 


6. FACILITATE. A person facilitates (bookmaking if the person in any way 
knowingly aids an illegal bookmaking operation, including, without limitation, placing 
a bet with a person engaged in or facilitating illegal bookmaking) (a [game of chance 
conducted for profit] [scheme of chance] if the person in any way knowingly aids in 
the conduct or operation of any such [game] [scheme], including, without limitation, 
playing any such [game] [scheme]}]). 


COMMENT 


R.C. 2915.02(B). Facilitating bookmaking is an element of (A)(1). Facilitating 
a game of chance is an element of (A)(2). 


7. BOOKMAKING. “Bookmaking” means the business of receiving or paying off 
bets. 


COMMENT 
RiGee 


8. BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 
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COMMENT 
Katee ert 


9. GAME OF CHANCE CONDUCTED FOR PROFIT. “Game of chance conducted 
for profit” means any game of chance designed to produce income for the person who 
conducts or operates the game of chance, but does not include bingo. 


COMMENT 
RoC 2D 1.5.0 lp 


10. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, or other 
game in which a player gives anything of value in the hope of gain, the outcome of 
which is determined largely by chance, but does not include bingo. 


COMMENT 
Be 291) 


11. BINGO, BINGO GAME. R.C. 2915.01. 
12. PARTICIPANT. “Participant” means a person who plays bingo. 


COMMENT 
OS ee 


Other sections of R.C. Chapter 2915 use the generic term “participant.” This 
statutory definition is limited to bingo. 


13. BINGO"GAME OPERATOR RC. 2915/07. 
14. INSTANT BINGO. R.C. 2915.01. 
pmb Hb OARDAR C32915:017 

lo ee Abul bah Geol 01. 

ie UE NEC Or GHANCESR Creo 15.01; 

iS LO IeVIAC HINES RCo 1a O01 


19. POOL CONDUCTED FOR PROFIT. “Pool conducted for profit” means a 
scheme in which a participant gives a valuable consideration for a chance to win a 
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prize and less than the total amount of consideration wagered is distributed to a 
participant or participants. 


COMMENT 
Drawn from R.C. 2915.01. 


20. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 


2). POOL NOT CONDUCTED FORSEROELL.. sPoclinotecondicteds: onan 
means a scheme in which a participant gives a valuable consideration for a chance to 
win a prize and the total amount of consideration wagered is distributed to a participant 
or participants. 


COMMENT 
RCo UR 


22. SUBSTANTIAL. “Substantial” means major or significant, and not trifling or 
small. 


23. CONDUCT (offenses committed before 9/4/13). “Conduct” means to back, 
promote, organize, manage, carry on, sponsor, or prepare for the operation of bingo or 
a game of chance. 


COMMENT 
Former R.C. 2915.01. 


24. CONDUCT (offenses committed on and after 9/4/13). “Conduct” means to back, 
promote, organize, manage, carry on, sponsor, or prepare for the operation of bingo, 
a game of chance, a scheme of chance, or a sweepstakes. 


COMMENT 
RGr22 150i: 


23, SWEEPS TAKES SRG. 290 LU 
26. SWEEPSTAKES TERMINAL DEVICE. R.C, 2901.01. 
27.. SWEEPSTAKES TERMINAL DEVICE FACILITYR.C. 2901.01. 
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28. PRIZE. “Prize” means any gift, award, gratuity, good, service, credit, reward, or 
any other thing of value that may be transferred to a person, whether possession of the 
prize is actually transferred, or placed on an account or other record as evidence of the 
intent to transfer the prize. 


COMMENT 
Mckee aU rit 


29. MERCHANDISE PRIZE. R.C. 2901.01. 


30. REDEEMABLE VOUCHER. “Redeemable voucher” means any ticket, token, 
coupon, receipt, or other noncash representation of value. 


COMMENT 
Ke SOA AUN 


31. ENTRY. “Entry” means one event from the initial activation of the sweepstakes 
terminal device until all the sweepstakes prize results from that activation are revealed. 


COMMENT 
ieee ie 


32. ANNUAL CERTIFICATE OF REGISTRATION. 


COMMENT 


R.C. 2915.02(F) sets forth the annual certificate of registration requirement. The 
Committee believes that the existence and validity of such a certificate is a 
question of law. Therefore, no definition is provided. If there is a factual dispute 
related to the authenticity of a certificate, the trial judge will have to draft 
appropriate instructions. 


SWEEPSTAKES TERMINAL DEVICE MONTHLY REPORT. 


Oo 
QO 


COMMENT 


R.C. 2915.02(F) sets forth the monthly report requirement. The Committee 
believes that the existence and validity of such a report is a question of law. 


(Rel. 148 LORI-4/2014  Pub.4346) 


CR 515.03 OHIO JURY INSTRUCTIONS—CRIMINAL 534.8 


Therefore, no definition is provided. If there is a factual dispute related to the 
authenticity or completeness of a report, the trial judge will have to draft 
appropriate instructions. 


34. CERTIFICATE OF COMPLIANCE. 


COMMENT 


R.C. 2915.02(G) sets forth the certificate of compliance requirement. The 
Committee believes that the existence and validity of such a certificate is a 
question of law. Therefore, no definition is provided. If there is a factual dispute 
related to the authenticity of a certificate, the trial judge will have to draft 
appropriate instructions. 


35. SEMIANNUAL REPORT. 


COMMENT 


R.C. 2915.02(G) sets forth the semiannual report requirement. The Committee 
believes that the existence and validity of such a report is a question of law. 
Therefore, no definition is provided. If there is a factual dispute related to the 
authenticity or completeness of a report, the trial judge will have to draft 
appropriate instructions. 


307 eEURBOSEM OIG et loca Ks Ge 200) ee 2) 
37. POSSESS. OJI-CR 417.2 12¢Ra@ S20 Due ai Gn 
38. GAMBLING DEVICE. R.C, 2915.01. 

39. CHARITABLE ORGANIZATION, R.G, 2915.01. 
40. VETERAN’S ORGANIZATION. R.C. 2915.01. 
41. FRATERNAL ORGANIZATION. R.C. 2915.01. 
42. ADDITIONAL FINDING: 


(A) PRIOR CONVICTION OF A GAMBLING OFFENSE. OJI-CR 425.15; R.C. 
29 1S Oe eee bo OC) 


43, CONCLUSION. OJI-CR 425.01. 


44. CONCLUSION WITH LESSER. INCLUDED OFFENSE. OJI-CR 425,09, 
OJI-CR 425.11. 


CR 515.03 Operating a gambling house R.C. 2915.03 
1. The defendant is charged with operating a gambling house. Before you can find the 
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defendant guilty, you must find beyond a reasonable doubt that on or about the 
POAM eee! ee = gale )h) ATT plea OL ITILY) 


(other jurisdiction), Ohio, the defendant being the (owner) (lessee) (person having 
custody, control or supervision) of the premises 


(Use appropriate alternative) 


(A)(1) (used) (occupied) such premises for gambling by (describe applicable 
offense under R.C. 2915.02[A]). 


COMMENT 


R.C. 2915.03(A)(1) imposes strict criminal lability. See State v. Wac (1981), 68 
Ohio St.2d 84, 22 0.0.3d 299, 428 N.E.2d 428, applying R.C. 2901.21(B). 


(or) 
(A)(2) recklessly permitted such premises to be (used) (occupied) for gambling by 
(describe applicable offense under R.C. 2915.02[A]). 
Pee icy OJIECR 417717 RAG 00 122 C). 
3. ADDITIONAL FINDING: 


PRIOR “CONVICTION OF A GAMBLING. OFFENSE. OJI-CR 425.15; R.C. 
Ppt OIG) 29 15,03(B): 


4. CONCLUSION. OJI-CR 425.01. 


oe CONCEUSION DT WET 22ESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.04 Public gaming R.C. 2915.04 (offenses committed before 7/1/03) 
[Rev. 12-10-11] 


1. The defendant is charged with public gaming. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day of 820 ,1n (County) (other jurisdiction), Ohio, the 
defendant, 








(Use appropriate alternative) 


(A) while at a/an (hotel) (restaurant) (tavern) (store) (arena) (hall) (place of [public 
accommodation] [business] [amusement] [resort]), made a bet or played any game 
of chance. 


COMMENT 
R.C. 2915.04(A) imposes strict criminal lability for public gaming. See State v. 
Wac, 68 Ohio St.2d 84 (1981) (applying R.C. 2901.21(B)). 
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(or) 


(Text continued on page 535) 
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(B) (being the [owner] [lessee]) (having [custody] [control] [supervision]) of a/an 
(hotel) (restaurant) (tavern) (store) (arena) (hall) (place of [public accommodation] 
[business] [amusement] [resort]), recklessly permitted the premises to be (used) 
(occupied) for the making of a bet or the playing of a game of chance. 


2. BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 


COMMENT 
Is G2 15.0 


3. GAME OF CHANCE. “Game of chance“ means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely by chance. 


COMMENT 
eee ly 1g 


SiO MeVin Gi lNEaR Gaol le 

PUNCH BOARD. R.C. 2915.01. 

RECKIEES SI) sOlLGK 417 Ly RC. 2 OUI 22(C). 
ADDITIONAL FINDING: 


(A) PRIOR CONVICTION OF A GAMBLING OFFENSE. OJI-CR 425.15; R.C. 
2915.01, 2915.04(D). 


8. CONCLUSION. OJI-CR 425.01. 


PONG ICU SION @ Wile LESSER sINGCLUDED “OFFENSES OI-CR. 425/09: 
OJI-CR 425.11. 


CR 515.04 Public gaming R.C. 2915.04 (offenses committed on and after 7/1/ 
03) [Rev. 12-10-11] 


SD mB 


1. The defendant is charged with public gaming. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the day of 

a) 4 ata) (County) (other jurisdiction), Ohio, the 
defendant, 








(Use appropriate alternative) 
(A) while at a/an (hotel) (restaurant) (tavern) (store) (arena) (hall) (place of [public 
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accommodation] [business] [amusement] [resort]), made a bet or played any (game) 
(scheme) of chance. 


COMMENT 


R.C. 2915.04(A) imposes strict criminal liability for public gaming. See State v. 
Wac, 68 Ohio St.2d 84 (1981) (applying R.C. 2901.21(B)). 


(or) 


(B) (being the [owner] [lessee]) (having [custody] [control] [supervision]) of a/an 
(hotel) (restaurant) (tavern) (store) (arena) (hall) (place of [public accommodation] 
[business] [amusement] [resort]), recklessly permitted the premises to be (used) 
(occupied) for the making of a bet or the playing of a (game) (scheme) of chance. 


2. BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 


COMMENT 
RiGa2o lal 


3. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, or other 
game in which a player gives anything of value in the hope of gain, the outcome of 
which is determined largely by chance, but does not include bingo. 


COMMENT 
RG 2915.01 


A BbINGOMR, C229 Ia O18 
5. PARTICIPANT. “Participant” means any person who plays bingo. 


COMMENT 
Feo Ge dU) 1 


6. BINGO GAME OPERATOR. R.C. 2915.01. 
7. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
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partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


oe eur PY PERSONNEL, RC?2915.01 
pa UNSTANTBINGOSR:C 2915.01. 
fae ChE ME On GOANCGE RC eo Gl 
Lie SOT MACHINE. R:C. 2915.01. 


12, POOL CONDUCTED FOR PROFIT. “Pool conducted for profit” means a 
scheme in which a participant gives a valuable consideration for a chance to win a 
prize and less than the total amount of consideration wagered is distributed to a 
participant or participants. 


COMMENT 
Drawn from R.C. 2915.01. 


13. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of bingo or a game of chance. 


COMMENT 
REG? ID Ole 


14. POOL NOT CONDUCTED FOR PROFIT. “Pool not conducted for profit” 
means a scheme in which a participant gives a valuable consideration for a chance to 
win a prize and the total amount of consideration wagered 1s distributed to a participant 
or participants. 


COMMENT 
Ried oA) 


15. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
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tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
RC. 200a(0n, 


16. PUNCH BOARD. R.C. 2915.01. 

Vio Veveteledas RAC. eared 

18. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 
[OR RE CRUE S Sri. Cs Ges lal enh Oreos Ie 

20. ADDITIONAL FINDING: 


(A) PRIOR CONVICTION OF A GAMBLING OFFENSE. OJI-CR 425.15; R.C. 
2 VSO 129 ls. 04( 1): 


21. CONCLUSION. OJI-CR 425.01. 


22, ONCEUSIGON: WITH LESSER™INEPUDED: OFFENSES OJI-GRe zs U2) 
OJI-CR 425.11. 


CR 515.05 Cheating R.C. 2915.05 (offenses committed before 7/1/96) 


1. The defendant is charged with cheating. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the ___—SSC sy off: 

5 20D in re (County Bl Oliem i isaiaiome 
Ohio, the defendant (with purpose to defraud) (knowing that he/she was [facilitating] 
[aiding] a fraud) engaged in conduct designed to corrupt the outcome of 


(Use appropriate alternative[s /) 
(A)(1) the subject of a bet. 
(or) 
(A)(2) a contest of knowledge, skill, speed, strength or endurance. 
(or) 
(A)(3) a scheme or game of chance. 
27) PURPOSELY.OILCR 417. 0142R. Ge 290 ee 2A. 


3. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another, or to knowingly cause, by deception, some detriment to another. 
Fraud and defraud mean the same thing. 


(Rel. 12S2CRI-8/2012 Pub.4346) 


538.1 GAMBLING CR 515.05(A) 


COMMENT 
R.C. 2913.01(B). 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


5. BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 


COMMENT 
RC) 2915.01(B). 


OmeoCOEME OF CHANCE. OJL-CRebjia07.6:9; R.C. 2915.01(C). 
Uae oeMEOr COANCE OJL-CR 515.02 $10: R.C_2915.01(D» 

SWE CEPTTONSOJEERS 18:027$:102R.Cy2913:01A): 
Zh 


ADDITIONAL FINDINGS: 
PRIOR. CONVICTION OF A GAMBLING OFFENSE.OR THEFT OBFENSE. 
Ibe he vom © Oo lo Ol Gee eal Kk) 2915.05 (B): 
VALUE. OJI-CR 425°23: R'C? 2913.6 FE2915.05(B): 


10. CONCLUSION. OJI-CR 425.01. 


11. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.05(A) Cheating R.C. 2915.05(A) (offenses committed on and after 
7/1/96) [Rev. 2-25-12] 


1. The defendant is charged with cheating. Before you can find the defendant guilty, 
you must find beyond a reasonable doubt that on or about the day of 
an (County) (other jurisdiction), Ohio, the defendant 
(with Bir ooee to defraud) (knowing that he/she was facilitating a fraud) engaged in 
conduct designed to corrupt the outcome of 








(Use appropriate alternative[s]) 
(A)(1) the subject of a bet; 
(or) 


(A)(2) a contest of knowledge, skill, or endurance that is not (an athletic) (a 
sporting) event; 


(or) 
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(A)(3) a (scheme) (game) of chance; 


(or) 
(A)(4) bingo. 


COMMENT 
Section (A)(4) applies only to offensives committed on and after 7/1/03. 


2. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). 


3. DEFRAUD. “Defraud” means to knowingly obtain, by deception, some benefit 
for oneself or another, or to knowingly cause, by deception, some detriment to another. 


COMMENT 
RiGee 5 1eUie 


4. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

5. FACILITATING. “Facilitating” means helping, promoting, assisting or aiding. 
6G.) DEGEPTION: OJI-CR 513.02 -eRe@ 27315 Ole 

ils 


BET. “Bet” means the hazarding of anything of value upon the result of an event, 
undertaking, or contingency, but does not include a bona fide business risk. 


COMMENT 
kG S08 


Same oC LEME OR GHANGE. KC 2015 U1. 
94, SLOJAMAGHINE.R.G22.91 5.01. 


10. POOL CONDUCTED FOR PROFIT. “Pool conducted for profit” means a 
scheme in which a participant gives a valuable consideration for a chance to win a 
prize and less than the total amount of consideration wagered is distributed to a 
participant or participants. 


COMMENT 
Drawn from R.C. 2915.01. 
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11. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of a bingo game or a game of chance. 


COMMENT 
be 029 15:0) 1: 


12. PARTICIPANT. “Participant” means any person who plays bingo. 


COMMENT 
e794) Ole 


13. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


ee ENG eRe. Zo) Ole 

15. BINGO GAME OPERATOR. R.C. 2915.01. 
Tomo CURT TY SPER SONNET | Ri Gs) 15 01) 
Tes INSHANIEB INGORE C2915: 01 


18. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
RGr291S 0 


19) PUNCH PBOARDIR.C. 2915.01. 
20, RAEPLELR CG. 2915.01, 
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SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 


fA 
22. POOL NOT CONDUCTED FOR PROFIT. “Pool not conducted for profit” 
means a scheme in which a participant gives a valuable consideration for a chance to 


win a prize and the total amount of consideration wagered is distributed to a participant 
or participants. 


COMMENT 
Ae AUN Ouh. 


23. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, or other 
game in which a player gives anything of value in the hope of gain, the outcome of 
which is determined largely by chance, but does not include bingo. 


COMMENT 
B.GA2915 OL 


24. ADDITIONAL FINDINGS: 


(Aj) im@PRIGRICONVIGTION (ORRA® GAMBEING OFFENSE OR THEFT (OF- 
PENSE OMCR 425°15 2 C2915 O12 TIO le ee Use a 


(B) POTENTIAL GAIN. R.C. 2915.05(C)(1) (offenses committed on and after 
7/1/96 but before 9/30/11). If your verdict is guilty, you will separately decide 
whether the potential gain was $500 or more. If your verdict is not guilty, you will 
not decide this issue. 


COMMENT 


Either a separate finding on the verdict form will be needed on this issue or, in 
the alternative, a separate verdict form may be used for this finding. See OJJ-CR 
425.25. 


(C) POTENTIAL GAIN. R.C. 2915.05(C)(1) (offenses committed on and after 
9/30/11). If your verdict is guilty, you will separately decide whether the potential 
gain was $1,000 or more. If your verdict is not guilty, you will not decide this issue. 


COMMENT 
Either a separate finding on the verdict form will be needed on this issue or, in 
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the alternative, a separate verdict form may be used for this finding. See OJI-CR 
425.25. 


25. CONCLUSION. OJI-CR 425.01. 


26. CONCLUSION WITH LESSER’ INCEUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.05(B) Corrupting sports R.C. 2915.05(B) (offenses committed on and 
after 7/1/96) [Rev. 2-25-12] 


1. The defendant is charged with corrupting sports. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 

day of : i (County) (other jurisdiction), Ohio the 
defendant knowingly 








(Use appropriate alternative) 


(A)(1) (offered) (gave) (solicited) (accepted) anything of value to corrupt the 
outcome of (an athletic) (a sporting) event. 


(or) 


(A)(2) engaged in conduct designed to corrupt the outcome of (an athletic) (a 
sporting) event. 


PERNOWINGLY, OJIEGR 417 11 eke. 290 1,.22( 5), 


3. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of a bingo game or a game of chance. 


COMMENT 
RG 2 117 


4. CORRUPT. “Corrupt” means to taint, infect, destroy, or undermine the honesty or 
integrity of an event. 


5. ADDITIONAL FINDING: 
(A yE ROR CON VIG TION OPFOR Oa 15; RS gto Cote 
6. CONCLUSION. OJI-CR 425.01. 
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7. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.06 Corrupting sports R.C. 2915.06 (offenses committed before 7/1/96) 


COMMENT 
See OJI-CR 515.05(B) for offenses committed on and after 7/1/96. 


1. The defendant is charged with corrupting sports. Before you can find the defendant 
guilty, you must find beyond a reasonable doubt that on or about the 
day ‘Of sh OF Cav Ado) 20bam met ono mpene Hobe, cram, (Caunty ae Oien 
jurisdiction), Ohio the defendant knowingly 

(Use appropriate alternative) 


(A)(1) (offered) (gave) (solicited) (accepted) anything of value to (corrupt) (make 
dishonest) the outcome of any (athletic) (sporting) event. 
(or) 
(A)(2) engaged in conduct designed to (corrupt) (make dishonest) the outcome of 
any (athletic) (sporting) event. 
FAST ORANG Ne OF Oars FP eR GREP. Nad S08 
3 FIGONDUCGE OFT-GER SS 18.02 ‘Solo th Capo si0 dy: 


4. ADDITIONAL FINDING: 
PRIOR CONVICTION OF A GAMBLING OFFENSE OR THEFT OFFENSE. 
OJL-GRA25A59 RG) 2919 01. GIVRICRZOTS: OTA) 915-0008): 


5) ME ONGEUSIONFOII-ER 425.01. 


6. CONCLUSION WITH LESSERFENGEWDED OFFENSES) O]L-CRe423.07: 
OJI-CR 425.11. 


CR 515.06 Skill-based amusement machine prohibited conduct R.C. 2915.06 
(offenses committed on and after 10/25/07) [Rev. 12-10-11] 


COMMENT 


The Committee believes that R.C. 2915.06 imposes strict criminal liability. See 
State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


1. The defendant is charged with engaging in skill-based amusement machine 
prohibited conduct. Before you can find the defendant guilty, you must find beyond a 


reasonable doubt that on or about the daiyroimededm Mis BO , in 
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(County) (other jurisdiction), Ohio, the defendant gave to another person 
(describe item from R.C. 2915.01[BBB][1], [2], [3], or [4]) in exchange for a 
(noncash prize, toy, or novelty received as a reward for playing or operating a 
skill-based amusement machine) ([free] [reduced-price] game won on a skill-based 
amusement machine). 


2. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 


3. REDEEMABLE VOUCHER. “Redeemable voucher” means any ticket, token, 
coupon, receipt, or other noncash representation of value. 





COMMENT 
eos Ul 


BeeieRC LU NDISE PRIZES) KR Gr29ls01" 
Serslaievie GOINESR 2.291501 

6. INSTANT BINGO TICKET DISPENSER. R.C. 2915.01. 
ef 


PERSON. “Person“ means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


8. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2915.06(B). 
9. CONCLUSION. OJI-CR 425.01. 


10, sCONCLUSION WILE LESSER. INCLUDED. OFFENSE... OU.CR.425.09; 
OJI-CR 425.11. 


CR 515.07 Conducting an illegal bingo game R.C. 2915.07 (offenses 
committed before 7/1/03) [Rev. 12-10-11] 


COMMENT 


There is no offense if the bingo game is conducted for amusement only. R.C. 
291912. 
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1. The defendant is charged with conducting an illegal bingo game. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt, that on or about 
the PUMA 10 Silay or, be 20) , and in 

(County) (other jurisdiction), Ohio, the defendant (conducted) (advertised) a bingo 
game and was not a charitable organization licensed as provided by law. 


COMMENT 


“Provided by law” means according to R.C. 2915.08. If there is a factual dispute 
about this matter appropriate instructions must be given. 


2. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
prepare for the operation of a scheme or game of chance but does not include any act 
performed by a bingo game operator. 


COMMENT 
RiGee o ts Olly: 


3. BINGO, BINGO GAME. R.C. 2915.01(S). 
CHARITABLE ORGANIZATION. R.C. 2915.01(H). 
5. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) FOR AMUSEMENT ONLY. R.C. 2915.12. 
A bingo game is conducted “for amusement only” if 
(Use appropriate alternative [(1)(a)-(1 )(e)] or [(2)(a){2)(g)]) 


(1)(a) the participants did not pay any money or any other thing of value 
including an admission fee, or any fee for bingo cards, sheets, objects to cover the 
spaces, or other devices used in playing bingo, for the privilege of participating 
in the bingo game, or to defray any costs of the game, or pay tips or make 
donations during or immediately before or after the bingo game; and 


aes 


(1)(b) all prizes awarded during the course of the game were nonmonetary, and 
in the form of merchandise, goods, or entitlements to goods or services only, and 
the total value of all prizes awarded during the game was less than $100.00; and 


(1)(c) no commission, wages, salary, reward, tip, donation, gratuity, or other form 
of compensation, either directly or indirectly, and regardless of the source, was 
paid to any bingo game operator for work or labor performed at the site of the 
bingo game; and 
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(1)(d) the bingo game was not conducted either during or within ten hours of 
either (1) a bingo session during which a charitable bingo game was conducted as 
provided by law, or (ii) a scheme or game of chance other than a bingo game 
conducted for amusement only; and 


COMMENT 


“Provided by law” means according to R.C. 2915.07 through 2915.11. If there 
is a factual dispute about this matter, appropriate instructions must be given. 


(1)(e) the number of players participating in the game did not exceed 50. 

(or) 
(2)(a) the participants did not pay any money or any other thing of value as an 
admission fee, and no participant was charged more than twenty-five cents to 
purchase a bingo card, sheet, objects to cover the spaces, or other devices used in 
playing bingo; and 
(2)(b) the total amount of money paid by all of the participants for bingo cards, 


sheets, objects to cover the spaces, or other devices used in playing bingo did not 
4 exceed $100; and 


(2)(c) all of the money paid for bingo cards, sheets, objects to cover spaces, or 
other devices used in playing bingo were used only to pay winners monetary and 
nonmonetary prizes and to provide refreshments; and 


(2)(d) the total value of all prizes awarded during the game did not exceed $100; 
and 


(2)(e) no commission, wages, salary, reward, tip, donation, gratuity, or other form 
of compensation, either directly or indirectly, and regardless of the source, was 
paid to any bingo game operator for work or labor performed at the site of the 
bingo game; and 
4 (2)(f) the bingo game was not conducted during or within ten hours of either (i) 
a bingo session during which a charitable bingo game was conducted as provided 
by law; or (11) a scheme or game of chance other than a bingo game conducted 
for amusement only; and 


COMMENT 


“Provided by law” means according to R.C. 2915.07 through 2915.11. If there 
is a factual dispute about this matter, appropriate instructions must be given. 


(2)(g) all of the participants resided at the premises where the bingo game was 
j conducted; and 
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(2)(h) the bingo games were conducted on different days of the week and not 
more than twice in a calendar week. 


(C) PARTICIPANT. “Participant” means any person who plays bingo by covering 
the spaces on a bingo card that correspond to combinations of letters and numbers 
that are announced by a bingo game operator. 


COMMENT 
RECS 29 TSC 


(D) BINGO GAME OPERATOR. R.C. 2915.01(U). 


(E) BINGO SESSION. “Bingo session” means a period, not to exceed five 
continuous hours, during which a person conducts one or more bingo games. 


COMMENT 
Isa aie WES WANA 


(F) CHARITABLE BINGO GAME. R.C. 2915.01(R). 


(G) SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers 
game, pool, or other schemes in which a participant gives a valuable consideration 
for a chance to win. 


COMMENT 
RCP#29 IS.010@): 


(H) GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
RCE 29TS OT ys 


(1) CHARITABLE ORGANIZATION. R.C. 2915.01(H). 


6. CONCLUSION. OJI-CR 425.01. 
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7. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


8. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.07 Conducting an illegal bingo game R.C. 2915.07 (offenses 
committed on and after 7/1/2003) [Rev. 12-10-11] 


COMMENT 


4 There is no offense if the bingo game is conducted for amusement only. R.C. 
2915; 12: 


1. The defendant is charged with conducting an illegal bingo game. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt, that on or about 
(HC pee ee ela ye ies eee Fr) , and in (County) (other 
jurisdiction), Ohio, the defendant (conducted) (advertised) a bingo game (and was not 
a charitable organization licensed as provided by law) (other than a raffle and was a 
charitable organization). 





y COMMENT 


The court should only give the appropriate charitable organization alternative 1f 
there is a factual issue as to whether a charitable organization was involved. 


“Provided by law” means according to R.C. 2915.08. If there is a factual dispute 
about this matter appropriate instructions must be given. 


2. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
prepare for the operation of a bingo game. 


COMMENT 
Drawn from R.C. 2915.01. 


BINGO, BINGO GAME. R-C, 2915:01- 
CHARITABLE ORGANIZATION. R.C. 2915.01. 
RAFFLES R.C! 2915.01: 

AFFIRMATIVE DEFENSE: 

5 (A) GENERAL. OJI-CR 417.27. 


Ao CAE ramet er 
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(B) FOR AMUSEMENT ONLY. R.C, 2915.12. 


A bingo game is conducted “for amusement only” if 
(Use appropriate alternative [(1)(a)-(1 )(e)] or [(2)(ajH42)(g))) 


(1)(a) the participants did not pay any money or any other thing of value 
including an admission fee, or any fee for bingo cards, sheets, objects to cover the 
spaces, or other devices used in playing bingo, for the privilege of participating 
in the bingo game, or to defray any costs of the game, or pay tips or make 
donations during or immediately before or after the bingo game; and 


(1)(b) all prizes awarded during the course of the game were nonmonetary, and « 
in the form of merchandise, goods, or entitlements to goods or services only, and 
the total value of all prizes awarded during the game was less than $100.00; and 


(1)(c) no commission, wages, salary, reward, tip, donation, gratuity, or other form 

of compensation, either directly or indirectly, and regardless of the source, was 

paid to any bingo game operator for work or labor performed at the site of the 

bingo game; and 

(1)(d) the bingo game was not conducted either during or within ten hours of 

either (1) a bingo session during which a charitable bingo game was conducted as 
provided by law, or (41) a scheme or game of chance other than a bingo game 
conducted for amusement only; and Cc 


COMMENT 


“Provided by law” means according to R.C. 2915.07 through 2915.11. If there 
is a factual dispute about this matter, appropriate instructions must be given. 


(1)(e) the number of players participating in the game did not exceed 50. 


(or) 


(2)(a) the participants did not pay any money or any other thing of value as an 
admission fee, and no participant was charged more than twenty-five cents to 
purchase a bingo card, sheet, objects to cover the spaces, or other devices used in 
playing bingo; and 





(2)(b) the total amount of money paid by all of the participants for bingo cards, 
sheets, objects to cover the spaces, or other devices used in playing bingo did not 
exceed $100; and 


(2)(c) all of the money paid for bingo cards, sheets, objects to cover spaces, or 
other devices used in playing bingo were used only to pay winners monetary and 
nonmonetary prizes and to provide refreshments; and 


(2)(d) the total value of all prizes awarded during the game did not exceed $100; 
and 
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(2)(e) no commission, wages, salary, reward, tip, donation, gratuity, or other form 
of compensation, either directly or indirectly, and regardless of the source, was 
paid to any bingo game operator for work or labor performed at the site of the 
bingo game; and 

(2)(f) the bingo game was not conducted during or within ten hours of either (1) 
a bingo session during which a charitable bingo game was conducted as provided 
by law; or (ii) a scheme or game of chance other than a bingo game conducted 
for amusement only; and 


COMMENT 


“Provided by law” means according to R.C. 2915.07 through 2915.11. If there 
is a factual dispute about this matter, appropriate instructions must be given. 


(2)(g) all of the participants resided at the premises where the bingo game was 
conducted; and 


(2)(h) the bingo games were conducted on different days of the week and not 
more than twice in a calendar week. 


y (C) DEFINITIONS. 


(1) PARTICIPANT. “Participant” means any person who plays bingo by 
covering the spaces on a bingo card that correspond to combinations of letters and 
numbers that are announced by a bingo game operator. 


COMMENT 
RealGe ae) te tlk 


4 (2) BINGO GAME OPERATOR. R.C. 2915.01. 


(3) BINGO SESSION. “Bingo session” means a period, not to exceed five 
continuous hours, during which a person conducts one or more bingo games. 


COMMENT 
RGn29 110 1. 


(4) CHARITABLE BINGO GAME. R.C. 2915.01. 
j (5) SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers 
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game, pool, or other schemes in which a participant gives a valuable consider- 
ation for a chance to win. 


COMMENT 
RC 92915.0 1. 


(6) GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a 

slot machine, a punch board, or other game in which a player gives anything of € 
value in the hope of gain, the outcome of which is determined largely or wholly 

by chance. 


COMMENT 
Ry GeO OL. 


(7) CHARITABLE ORGANIZATION, R.C, 2915.01. 
7. CONCLUSION. OJI-CR 425.01. 
8. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


O™ CGNGLUSION*@ WPT HE SSER HN Cis Dry OC REINS tare) tah ueere ec. 
OJI-CR 425.11. 


CR 515.081 legally operating as a distributor R.C. 2915.081 [Rev. 12-10-11] 





COMMENT 
The Committee believes that R.C. 2915.081(A) and (E)(1) through (E)(4) 
impose strict criminal lability. See State v. Wac, 68 Ohio St.2d 84 (1981), applying 
Rite yU ee 1) 
There is no offense if the bingo game is conducted for amusement only. R.C. 
2915.12. 





1. The defendant is charged with illegally operating as a distributor. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt that on or about the 
dayi ofthe mney neig20 OSS, SRE OCCUR iGounLy we OLner 
jurisdiction), Ohio, the defendant was a distributor and 








(Use appropriate alternative) 


(A) ({[sold] [offered to sell] [provided] [offered to provide] bingo supplies to another 
person) ({modified] [converted] [added to] [removed parts from] bingo supplies to 
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further their [promotion] [sale]) for use in Ohio and without having obtained a 
license from the Attorney General. 

(or) 
(E)(1)(a) ([sold] [offered to sell] [provided] [offered to provide] bingo supplies to 
another person) ([modified] [converted] [added to] [removed parts from] bingo 
supplies to further their [promotion] [sale]) for use in Ohio by (an entity that was not 
a charitable organization that had been issued a license) (another distributor that had 
been issued a license). 

(or) 
(E)(1)(b) accepted payment for the (sale) (provision) of bingo supplies other than by 
check. 

(or) 
(E)(1)(c) accepted payment for the (sale) (provision) of bingo supplies other than by 
check or electronic fund transfer. 


COMMENT 
This alternative instruction applies only after 9/10/10. See 2010 H.B. 519. 


(E)(2) ({donated] [gave] [loaned] [leased] [provided] any bingo supplies or 
equipment) ({[modified] [converted] [added to] [removed parts from] bingo supplies 
to further their [promotion] [sale]) to or for the use of a charitable organization for 
use in a bingo session (conditioned on) (in consideration for) the defendant’s 
exclusive right to provide bingo supplies to that charitable organization. 
(or) 

(E)(3)(a) purchased bingo supplies for use in Ohio from (any person who was not 
a manufacturer issued an Ohio license) (a distributor issued an Ohio license). 


(or) 
(E)(3)(b) paid for purchased bingo supplies other than by check. 

(Or) 
(E)(3)(c) paid for purchased bingo supplies other than by check or electronic fund 
transfer. 


COMMENT 
This alternative instruction applies only after 9/10/10. See 2010 H.B. 519. 
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? 


fom * 


I, 


(or) 
(E)(4) (participated in the conduct of bingo on behalf of a charitable organization) 
(had any direct or indirect ownership interest in a premises used for the conduct of 
bingo). 

(or) 


(E)(5) knowingly (solicited) (offered) (paid) (received) any (kickback) (bribe) 
(undocumented rebate), whether directly or indirectly, overtly or covertly, in cash or 
in kind, in return for providing bingo supplies to any person in Ohio. 


DD TSSER UG LT LOR REG 229 t5.0 1. 


PERSON. “Person” means an individual, corporation, business trust, estate trust, 


partnership, and association, and includes any firm or other legal entity, however 
organized. 


A 
5 
6. 
A 
8 
9 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


BINGOSS UIRPIEIE Sak edie. U1e 
BINGO, BINGO GAME. R.C. 2915.01. 
INSTANT BINGO. R.C. 2915.01. 
ELECTRONIC BINGO AIDUR.C. 2915.01. 
RAFFLEs RiGa2915.04:. 

PUNGEHIBOARDVR Gr27 ls.0i8 


10. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


iat 


12 


13. 


COMMENT 
RE ASA ONE 


INSTANT BINGO TICKET DISPENSER. R.C. 2915.01. 
CHARITABLE ORGANIZATION. R.C. 2915.01. 


CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 


sponsor, or prepare for the operation of bingo. 
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COMMENT 
Drawn from R.C. 2915.01. 


14. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
15. APFPIRMATIVE DEFENSE: 
(AP eGENERATSOJI-CR417.27. 
(B) FOR AMUSEMENT ONLY. OJI-CR 515.07; R.C. 2915.12. 
16. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2915.081(G). 
17. CONCLUSION. OJI-CR 425.01. 
18. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


19> CONCLUSION WITH EESSER  INCEUDED OFFENSE. OJ-CR 425.09, 
OJI-CR 425.11. 


CR 515.082 Illegally operating as a manufacturer R.C. 2915.082 /Rev. 12-10- 
IT] 


COMMENT 
The Committee believes that R.C. 2915.082(A) and the payment restriction in 
(D) impose strict criminal liability. See State v. Wac (1981), 68 Ohio St.2d 84, 
applying R.C. 2901.21(B). 
There is no offense if the bingo game is conducted for amusement only. R.C. 
2915.12. 


1. The defendant is charged with illegally operating as a manufacturer. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt that on or about the 
LANeeE liek Settee tue) we alligyee mewn ((GOUNLY eel Other 
jurisdiction), Ohio, the defendant was a manufacturer and 








(Use appropriate alternative) 


(A) ({sold] [offered to sell] [provided] [offered to provide] bingo supplies for use in 
Ohio without having obtained a license from the Attorney General. 


(or) 


(D)(1)(a) (sold) (offered to sell) (provided) (offered to provide) bingo supplies to 
another person for use in Ohio and that other person was not a distributor that had 
been issued an Ohio license. 
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(or) 
(D)(1)(b) accepted payment for the sale of bingo supplies other than by check. 
(or) 


(D)(1)(c) accepted payment for the sale of bingo supplies other than by check or 
electronic fund transfer. 


COMMENT 
This alternative instruction applies only after 9/10/10. See 2010 H.B. 519. 


(or) 


(D)(2) knowingly (solicited) (offered) (paid) (received) any (kickback) (bribe) 
(undocumented rebate), whether directly or indirectly, overtly or covertly, in cash or 
in kind, in return for providing bingo supplies to any person in Ohio. 


2. MANUFACTURER. “Manufacturer” means any person who assembles com- 
pleted bingo supplies from raw materials, other items, or subparts or who modifies, 
converts, adds to, or removes parts from bingo supplies to further their promotion or 
sale. 


COMMENT 
RG: be 


3. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn trom. CG 1p oU candi Os) 


4... BINGO, SUPPLIES;-R.G. 2915.01, 

5. BINGO, BINGO GAME. R.C. 2915.01. 
INSTANT BINGO. R.C. 2915.01. 
ELECTRONIC BINGO AID. R.C, 2915.01. 
RABE DBM. 229 157014 


<< heed 
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9. PUNCH BOARD. R.C;:2915.01: 


10. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
ReGeeo tar 


Die UNS TAN BINGO LICK DISPENSER RIC. 2915.01. 
12, CHARITABLE ORGANIZATION. R.C. 2915.01. 


13. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of bingo game. 


COMMENT 
Drawn from R.C. 2915.01. 


14. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
Loo rIRNALIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) FOR AMUSEMENT ONLY. OJI-CR 515.07; R.C. 2915.12. 
16. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2915.082(F). 
17. CONCLUSION. OJI-CR 425.01. 
18. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


19. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.09 Illegally conducting a bingo game (rules for conducting bingo) 
R.C. 2915.09 (offenses committed before 9/30/04) [Rev. 5-12-12] 


COMMENT 
Note exceptions to R.C. 2915.09(A)(3) set forth in R.C. 2915.09(D). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
29 1pai2: 
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The Committee believes that R.C. 2915.09 (A), (B), and (C) impose strict 
criminal liability. See State v. Wac (1981), 68 Ohio St.2d 84, 22 0.0.3d 299, 428 
N.E.2d 428, applying R.C. 2901.21(B). 


1. (A) The defendant is charged with illegally conducting a bingo game. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or about 
LNG tee See eee ee lay Ol ND) bree ee ele 

(County) (other jurisdiction), Ohio, the defendant was a charitable organization and 


(Use appropriate alternative[s]) 


(1) conducted a bingo game and did not own all equipment used to conduct the 
bingo game or lease such equipment from a charitable organization that was 
licensed to conduct a bingo game for a rental rate that was not more than was 
customary and reasonable for such equipment. 


(or) 


(2) conducted a bingo game and did not use all of the gross receipts from the 
bingo game for any of the following purposes: 


(a) for paying prizes, 
(b) for the charitable purposes listed in its bingo license application, 


(c) for purchasing or leasing bingo cards and other equipment used in 
conducting the bingo game, 


(d) for hiring security personnel for the bingo game, or 


(e) for advertising the bingo game, provided that the amount of the receipts so 
spent is not more than is customary and reasonable for a similar (purchase) 
(lease) (hiring) (advertising), 


(f) for renting premises in which to conduct the bingo game, except that if the 
building in which the game is conducted is owned by the charitable organi- 
zation conducting the game, the charitable organization may deduct from the 
total amount of the gross receipts from each session a sum equal to the lesser 
of $450 or 45% of the gross receipts from the session as consideration for the 
use of the premises. 


(or) 
(3) conducted: 
(a) more than two bingo sessions on any premises in any calendar week, or 
(b) the bingo game on premises other than: 
(1) premises owned by the defendant, or 
(11) premises owned by another charitable organization and leased from that 


(Rel. L2S3CRI-1L0/2012  Pub.4346) 
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charitable organization for a rate not in excess of $450.00 per bingo session, 
or 


(111) premises leased from a person other than a charitable organization for 
a rental rate that was more than was customary and reasonable for premises 
that were similar in location, size and quality, but not in excess of $450 per 
bingo session, with the lessor providing only the premises and not bingo 
game operators, security personnel, concessions, concession operators, 
bingo equipment, or any other type of service or equipment, or 


(iv) premises owned by a person other than a charitable organization, that are 
leased from that person by another charitable organization and that are 
subleased from that other charitable organization by the charitable organi- 
zation for a rental rate not in excess of $450 per bingo session. 


COMMENT 
See R.C. 2915.09(D) for exemption of “grandfather’ leases from _ this 
subsection. 
(or) 


(4) conducted a bingo game and did not display its bingo license conspicuously 
at the location where the bingo game is conducted. 


(or) 


(5) conducted a bingo game but not as provided by law. 


COMMENT 


“Provided by law” means in accordance with the “bingo” definition at R.C. 
2915.01(S)(1). If there is a factual dispute about this matter, appropriate instruc- 
tions must be given. 


22K 9K 2K 2k 2 2k 2k 


(B) The defendant is charged with illegally conducting a bingo game. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or 


about the? — day “ oltiirene: settee ogni 8 on iow of reandgrin 
(County) (other jurisdiction), Ohio, the defendant was a charitable 


organization, conducted a bingo game, and 
(Use appropriate alternative[s]) 
(1) paid any compensation to a bingo game operator for (operating the bingo 


(Rel. 12S3CRI-10/2012 Pub.4346) 


CR 515.09 OHIO JURY INSTRUCTIONS—CRIMINAL 538.22 


game) ([preparing] [selling] [serving] food or beverages at the site of the bingo 
game); permitted (an auxiliary unit) (a society) of the defendant to pay 
compensation to a bingo game operator who (prepared) (sold) (served) food or 
beverages at a bingo session conducted by the defendant; permitted (an auxiliary 
unit) (a society) of a defendant to (prepare) (sell) (serve) food or beverages at a 
bingo session conducted by the defendant, when the (auxiliary unit) (society) paid 
compensation to bingo game operators who (prepared) (sold) (served) the food or 
beverages. 


(or) 
(2) paid consulting fees to any person for any services performed in relation to the 
bingo game. 

(or) 
(3) paid concession fees to any person who provided refreshments to the 
participants in the bingo game. 

(or) 
(4) Conducted more than two bingo sessions in any seven-day period. 

(or) 
(5) paid out more than $3,500 in prizes during any bingo session conducted by the 
defendant. 


(or) 


(6) conducted a bingo session (during the ten-hour period between midnight and 
ten a.m.) (at any time during, or within ten hours of, a bingo game conducted for 
amusement only) (at a location not specified on its bingo license) (on any day of 
the week or during any time not specified on its bingo license). 


COMMENT 


Provisions for amending the locations or times specified on a bingo license are 
found in the last sentences of R.C. 2915.09(B)(6). 


(or) 


(7) permitted a person the defendant (knew) (should have known) was under age 
eighteen to work as a bingo game operator. 


(or) 


(8) permitted a person the defendant (knew) (should have known) had been 
previously convicted of a (felony) (gambling offense) to be a bingo game 
operator. 
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pe 
3h 


(or) 


(9) permitted the lessor of premises on which bingo was conducted, when the 
lessor was not a charitable organization, to provide the defendant with (bingo 
game operators) (security personnel) (concessions) (bingo equipment) (describe 
other service or equipment). 


1 tL 1 as 
sie ok ok ok ok 2 ok ok 


(C) The defendant is charged with illegally conducting a bingo game. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or 


AD iceee eee Cay OL ‘ , and in 
(County) (other jurisdiction), Ohio, the defendant was a bingo game 


operator and received or accepted a (commission) (wage) (salary) (reward) (tip) 
(donation) (gratuity) (describe other form of compensation), directly or indirectly, 
regardless of source, for (operating a bingo game) (providing work or labor at the 
site of a bingo game). 


1 2 1 v 1 v 
2K ok 2K OK 2K 2K 2K OK 


COMMENT 


The following instructions apply where appropriate to all alleged violations of 
RCo 1 eO9tA ye (BP andet(C): 


CHARITABLE ORGANIZATION. R.C. 2915.01(H). 


CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 


prepare for the operation of a scheme or game of chance but does not include any act 
performed by a bingo game operator. 


my 
6. 
of 


COMMENT 
Ree LS OUT): 


BINGO, BINGO GAME. R.C. 2915.01(S). 
URLOE Ss MetOl eS eC ee Oa G i 
SEGURTGYo PERSONNEDERS G29) S:016Y ): 


BINGO SESSION. “Bingo session” means a period, not to exceed five continuous 


j hours, during which a person conducts one or more bingo games. 
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COMMENT 
R.C. 2915.01(W). 


8. BINGO GAME OPERATOR. R.C. 2915.01(U). 
0. PBPURP@SELY, OILCR 41701 Re 290 1,22(4): 
[03 eBINGOUEICENSEwR€s 2915208. 


11. PARTICIPANT. “Participant” means any person who plays bingo by covering 
the spaces on a bingo card that correspond to combinations of letters and numbers that 
are announced by a bingo game operator. 


COMMENT 
Reo OTN): 


12- TO’ USE GROSS. RECBIPTS =FOR TA CHARITA BIER UIGn@ sme nt. 
2913 OL: 


13. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
14) AEERONSAREG e200 LD 02(G\) = angathy): 
15. GAMBLING OFFENSE. R.C. 2915.01(G). 
16. AFFIRMATIVE DEFENSE: 
FORSAMUSEMENT. ONLY, OJLCR Sib5-0 ik C9 | ool 
17. CHARITABLE BINGO GAME. R.C. 2915.01(R). 


18. SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers game, 
pool, or other schemes in which a participant gives a valuable consideration for a 
chance to win. 


COMMENT 
RC. 2915.01 6): 


19. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 
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COMMENT 
Rig2915101(DY: 


20. ADDITIONAL FINDING: 
PRIOR CONVICLION, OJ1-CRMa Salsn RC) 2915.09(4). 
21. CONCLUSION. OJI-CR 425.01. 
22. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


Zoe ONCEUSION WITH EESSER INCLUDED OFFENSE. -OJJ-CR 423.09, 
OJI-CR 425.11. 


CR 515.09 Illegally conducting a bingo game (rules for conducting bingo) 
R.C. 2915.09 (offenses committed on and after 9/30/04) /Rev. 5-12- 
2] 


COMMENT 
There is no offense if a bingo licensed charitable organization or a game 
operator gives any person an instant bingo ticket as a prize. R.C. 2915.09(F). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
291.5, ded 


Note exceptions to R.C. 2915.09(A)(3) set forth in R.C. 2915.01(Z). 
Wiese qnanuucesoclcvcorWiAl Geo lo.Ju Aj (hj) cand (CC) impose, strict 


criminal liability. See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 
2901.21(B). 


1. The defendant is charged with illegally conducting a bingo game. Before you can 
find the defendant guilty, you must find beyond a reasonable doubt that on or about the 
a) ee ee eee = Gounty) (other 
jurisdiction), Ohio, the defendant 





(A) was a charitable organization that conducted bingo and did not 
(Use appropriate alternative[s]) 


(1) (own all of the equipment used to conduct bingo) (lease all of the equipment 
used to conduct bingo from a [charitable organization that is licensed to conduct 
bingo] [landlord of a premises where bingo is conducted] for a rental rate that is 
not more than is customary and reasonable for that equipment); 


(or) 
(2) use all of the gross receipts from bingo for (paying prizes) (reimbursement of 


(Rel. 12S3CRI-10/2012 Pub.4346) 


CR 515.09 OHIO JURY INSTRUCTIONS—CRIMINAL 538.26 


expenses for a bingo session) (renting premises in which to conduct a bingo 
session) (reimbursement of expenses for bingo supplies used in conducting 
bingo) ([purchasing] [leasing] bingo supplies used in conducting bingo) (reim- 
bursement of expenses for security personnel) (reimbursement of expenses for 
hiring security personnel) (reimbursement of expenses for advertising bingo) 
(advertising bingo) (reimbursement for [describe other expense}); 


COMMENT 
Note that R.C. 2915.09(A)(3) provides exceptions to R.C. 2915.09(A)(2). 


(or) 
(3) ({use] [give] [donate] [transfer] all of the net profit derived from bingo, other 
than from instant bingo, for a charitable purpose as authorized by law) (distribute 


all of the net profit from the proceeds of the sale of instant bingo as authorized 
by law). 


COMMENT 


“As authorized by law” means that the charitable organization 1s acting within 
the scope of its license application and in accordance with the applicable 
requirements of R.C. 2915.01 identified in R.C. 2915.09(A)(3). The Committee 
believes that these are questions of law for the trial judge to decide and that the 
trial judge will have to instruct the jury whether the charitable organization was 
acting “as authorized by law.” If there is a factual dispute, the trial judge will need 
to instruct the jury on the applicable requirements involved. 


(B) was a charitable organization that conducted a bingo game and did not 
(Use appropriate alternative[s]) 


(1) conduct the bingo game on premises that were (owned by the charitable 
organization) (owned by another charitable organization and leased from that 
other organization for a rental rate of $600.00 per bingo session or 45% of the 
gross receipts of the bingo session, whichever is less) (leased from a person other 
than a charitable organization for a rental rate that was not more than was 
customary and reasonable for premises that were similar in location, size, and 
quality, but not more than $450.00 per bingo session) (owned by a person other 
than a charitable organization, leased from that person by another charitable 
organization, and subleased by the defendant for a rental rate not in excess of 
$450.00 per bingo session); 


(or) 


(Rel. 12S3CRI-10/2012  Pub.4346) 
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(2) display its license conspicuously at the premises where the bingo session was 
conducted; 


(or) 


(3) conduct the bingo session as provided by law. 


COMMENT 


“Provided by law” means in accordance with the “bingo” definition at R.C. 
2915.01(S)(1). If there is a factual dispute about this matter, appropriate instruc- 
tions must be given. 


(C) was a charitable organization that conducted a bingo game and 
(=) re, (ee) 
(Use appropriate alternative[s ]) 


(1) (paid any compensation to a bingo game operator for [operating a bingo 
session that is conducted by the defendant] [preparing, selling, or serving food or 
beverages at the site of the bingo session]) (permitted any auxiliary unit or society 
of the defendant to pay compensation to any bingo game operator who prepared, 
sold, or served food or beverages at a bingo session conducted by the defendant) 
(permitted any auxiliary unit or society of the defendant to prepare, sell, or serve 
food or beverages at a bingo session conducted by the defendant, if the auxiliary 
unit or society paid any compensation to the bingo game operators who prepared, 
sold, or served the food or beverages); 


(or) 
(2) paid consulting fees to any person for any services performed in relation to the 
bingo session; 

(or) 
(3) paid concession fees to any person who provided refreshments to the 
participants in the bingo session; 


(or) 
(4) conducted more than three bingo sessions in any seven-day period (and was 
not a volunteer [firefighter’s] [rescue service] organization that had conducted not 


more than five bingo sessions in a calendar year and notified the attorney general 
when it would conduct the sessions); 


(or) 


(5) paid out more than $6,000.00 in prizes for bingo games, other than for instant 
bingo, during any bingo session; 


(or) 
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(6) conducted a bingo session (at any time between midnight and 10:00 a.m.) (at 
any time during or within ten hours of a bingo game conducted for amusement 
only) ({at any premises not specified] [on any day of the week not specified] 
[during any time period not specified] on the defendant’s license); 


COMMENT 


The Committee believes that whether the bingo game was conducted for 
amusement only pursuant to R.C. 2915.12 and the contents of a license are 
questions of law for the trial judge to decide. If there is a factual dispute about 
either matter, appropriate instructions must be given. 





(or) 


(7) permitted any person whom the defendant knew or should have known was 
under eighteen to work as a bingo game operator; 


(or) 


(8) permitted any person whom the defendant knew or should have known had 
been convicted of a (felony) (gambling offense) in any jurisdiction to be a bingo 
game operator; 





(or) 


(9) permitted the lessor of the premises on which the bingo session was 
conducted, if the lessor was not a charitable organization, to provide the 
charitable organization with (bingo game operators) (security personnel) 
(concessions) (bingo supplies) (describe other type of service); 





(or) 
(10) (purchased) (leased) bingo supplies from any person except a licensed 
distributor; 
COMMENT 


The Committee believes that whether the distributor involved was issued a 
license pursuant to R.C. 2915.081 is a question of law. If there is a factual dispute 
regarding the distributor’s license, the trial judge will need to instruct the jury on 
the applicable requirements of R.C. 2915.081. 


(or) 


(11) (used) (permitted the use of) electronic bingo aids unless the following 
circumstances existed: 
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(a) for any single participant, not more than ninety bingo faces were played 
using an electronic bingo aid or aids; 


(b) the defendant provided a participant using an electronic bingo aid with 
corresponding paper bingo cards or sheets; 


(c) the total price of bingo faces played with an electronic bingo aid was equal 
to the total price of the same number of bingo faces played with a paper bingo 
card or sheet sold at the same bingo session but without an electronic bingo aid; 


(d) no electronic bingo aid was part of an electronic network other than a 
network that included only bingo aids and devices that were located on the 
premises at which the bingo was being conducted or was interactive with any 
device not located on the premises at which the bingo was being conducted; 


(e) no electronic bingo aid was used to participate in bingo that was conducted 
at a location other than the location at which the bingo session was conducted 
and at which the electronic bingo aid was used; and 


(f) no electronic bingo aid was used to provide for the input of numbers and 
letters announced by a bingo caller other than the bingo caller who physically 
called the numbers and letters at the location at which the bingo session was 
conducted and at which the electronic bingo aid was used. 


(or) 


(12) permitted any person the defendant knew or should have known was under 
eighteen years old to play bingo. 


(or) 


(D)(1) was a (charitable organization and provided to a bingo game operator) (bingo 
game operator and received or accepted) a (commission) (wage) (salary) (reward) 
(tip) (donation) (gratuity) (describe other form of compensation), regardless of its 
source, for (conducting bingo) (providing work or labor at the site of bingo during 
a bingo session); 


(or) 


(D)(2) was a charitable organization and provided to a bingo game operator a 
(commission) (wage) (salary) (tip) (donation) (gratuity) (describe other form of 
compensation), regardless of its source, for conducting instant bingo other than at a 
bingo session at the site of instant bingo other than at a bingo session. 


(D)(3) ADDITIONAL ELEMENT: EMPLOYEE OF SPECIFIED CHARITABLE 
ORGANIZATION. If the defendant was a (fraternal) (veteran’s) (sporting) organi- 
zation, then the state must prove beyond a reasonable doubt that the defendant 
provided compensation to a bingo game operator who was an employee of the 
defendant who sold instant bingo (tickets) (cards) to the defendant’s members or 
invited guests and that a portion of the compensation was paid from any receipts of 
bingo. 
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COMMENT 


This instruction applies if there is a factual question under R.C. 2915.09(D)(1) 
or (2) as to whether the defendant provided compensation to its employee and the 
defendant was a fraternal organization, veteran’s organization, or sporting organi- 
zation because there is no prohibition to such an employee selling instant bingo 
tickets or cards to the defendant’s members or invited guests as long as no portion 
of the employee’s compensation is paid from any receipts of bingo. R.C. 
2915.09(D)(3). 


The Committee believes; based on Siate v Nucklos; 121 Omo St3d° 3372, 
2009-Ohio-792, that R.C. 2915.09(D)(3) sets forth an exception to R.C. 
2915.09(D)(1) and (2) that is an additional element on which the state bears the 
burden of proof. 


2h DINGOUBINGO GAMES RiGo2915,01- 


3. PARTICIPANT. “Participant” means any person who plays bingo by covering the 
spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 


COMMENT 
Ree Ils 


4, PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


BINGO GAVIEAODEICALOR: IC. 620 15.01 
6. sSECURITYSPERSONNEL (RiC? 2973.07: 
(om SLANT BINGO Ga Lo Ute 
8. 


N 


SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 
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COMMENT 
Tete ly 


PeeuUNGO BONKD, RC) 291501" 
iN@io WkesUriel bleh AO) BoM Ohl: 
ieee eth LLABIEr ORGANIZATION RC. 2915.01. 


12. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
prepare for the operation of a scheme or game of chance but does not include any act 
performed by a bingo game operator. 


COMMENT 
Rew owe 


13. SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers game, 
pool, or other schemes in which a participant gives a valuable consideration for a 
chance to win. 


COMMENT 
REG ee O 0) |e 


14. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
| ehiee 40 a he Be 


[Ses LO IE VIAGHINE SR e239 15'0 12 
16. SKILL-BASED AMUSEMENT MACHINE,’ R.C.°2915.01. 


17. REDEEMABLE VOUCHER. “Redeemable voucher” means any ticket, token, 
coupon, receipt, or other noncash representation of value. 
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COMMENT 
Rs Geos iO. 


lo. “VIER GEA SISE] PRIZE Rime o Tork 
To BOR OSSTRECGEIP Gave: (a2 on) 18 


20. BINGO SESSION. “Bingo session” means a period, not to exceed five {- 
continuous hours, during which a person conducts one or more bingo games. | 


COMMENT 
ReGa20 15-0 Je 


21. VOLUNTEER FIREFIGHTER’S ORGANIZATION. R.C. 2915.01. 
22. VOLUNTEER RESCUE SERVICE ORGANIZATION. R.C. 2915.01. 
23. PURPOSELY. OJI-CR 417.01; R.C. 2901.22(A). e 
24. BINGO LICENSE. R.C. 2915.08. 
25. TO USE GROSS RECEIPTS FOR A CHARITABLE PURPOSE. R.C. 2915.01. 
26. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 
27. FELONY. R.C. 2901.02(C), (D), and (B). 
28. GAMBLING OFFENSE. R.C. 2915.01. 
29. BINGO SUPPLIES. R.C. 2915.01. 
30. ELECTRONIC BINGO AIDS. R.C. 2915.01. 
31. FRATERNAL ORGANIZATION. R.C. 2915.01. ‘7 
32, VETERAN’S ORGANIZATION. R.C. 2915.01. 
33. SPORTING ORGANIZATION. R.C. 2915.01. 
34. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) GAME FOR AMUSEMENT ONLY. OJI-CR 515.07; R.C. 2915.12. 
(C) DEFINITION: 
(1) CHARITABLE BINGO GAME. R.C. 2915.01. 
35. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2915.09(B). 
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36. CONCLUSION. OJI-CR 425.01. 
37. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


38. CONCLUSION “WITH LESSER INCLUDED OFFENSE. 'OJI-CR’ 425.09, 
OJI-CR 425.11. 


CR 315.091 Illegal instant bingo conduct R.C. 2915.091 (offenses committed 
on and after 9/10/10) /Rev. 1/21/12] 


COMMENT 
The Committee believes that R.C. 2915.091(A) imposes strict criminal liability. 
See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). R.C. 
2915.091(A)(4) includes a knowledge component. 


There is no offense if the bingo game is conducted for amusement only. R.C. 
BO Lal. 


1. The defendant is charged with illegal instant bingo conduct. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
avy gO lgye tne tes 2nteh 20) + 10 (County) (other 
jurisdiction), Ohio, the defendant was a charitable organization and 








(Use appropriate alternative) 
(A)(1) failed to comply (describe R.C. 2915.09(A)(1), (2), and (3) requirements). 
(or) 
(A)(2) conducted instant bingo. 
(or) 


(A)(3) conducted instant bingo (on any day) (at any time) (at any premises) not 
specified on the organization’s license issued pursuant to Ohio law. 


COMMENT 


The Committee believes that the day, time, and premises restrictions on the 
license are questions of law for the trial judge to decide. The trial judge will have 
to instruct the jury on the applicable day, time, and premises restriction(s). 


(or) 


(A)(4) permitted any person whom the charitable organization (knew) (should have 
known) had been convicted of a (felony) (gambling offense) in any jurisdiction to 
be a bingo game operator in the conduct of instant bingo. 
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COMMENT 


The Committee believes that whether a prior conviction constitutes a felony or 
a gambling offense under R.C. 2915.01 is a question of law for the trial judge to 
decide. The trial judge will have to instruct the jury whether the prior conviction 
is a felony or a gambling offense. 





(or) 


(A)(5) (purchased) (leased) supplies used to conduct (instant bingo) (punch board) 
games from any person except a distributor licensed under Ohio law. 


COMMENT 


The Committee believes that whether a distributor licensed under R.C. 2915.081 
was involved is a question of law for the trial judge to decide. The trial judge will 
have to instruct the jury whether a licensed distributor was involved. 


(or) 


(A)(6) (sold) (provided) any instant bingo ticket or card for a price different from the 
price printed on it by the manufacturer on the (instant bingo ticket or card) (game 
flare). 





(or) 

(A)(7) sold an instant bingo ticket or card to a person under eighteen years of age. 
(or) 

(A)(8) failed to keep unsold instant bingo tickets or cards for less than three years. 
(or) 


(A)(9)(a) paid any compensation to a bingo game operator for (conducting instant 
bingo that was conducted by the charitable organization) (preparing, selling, or 
serving food or beverages at the site of the instant bingo game). 


(or) 


(A)(9)(b) permitted any auxiliary (unit) (society) of the charitable organization to 
pay compensation to a bingo game operator who prepared, sold, or served food or 
beverages at an instant bingo game conducted by the charitable organization. 


(or) 


(A)(9)(c) permitted any auxiliary (unit) (society) of the charitable organization to 
prepare, sell, or serve food or beverages at an instant bingo game conducted by the 
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charitable organization, if the auxiliary (unit) (society) paid any compensation to a 
bingo game operator for preparing, selling, or serving the food or beverages. 


(or) 


(A)(10) paid fees to any person for any services performed in relation to an instant 
bingo game. 


(or) 


(A)(11) paid fees to any person who provided refreshments to the participants in an 
instant bingo game. 


(or) 


(A)(12) allowed instant bingo tickets or cards to be sold to (bingo game operators 
at a premises at which the charitable organization sold instant bingo tickets or cards) 
(employees of a D permit holder who were working at a premises at which instant 
bingo tickets or cards were sold). 


COMMENT 


The Committee believes that whether a D permit holder was involved is a 
question of law for the trial judge to decide. The trial judge will have to instruct 
the jury that a D permit holder was involved if the second option 1s involved in a 
case. 


(or) 
(A)(13) failed to display conspicuously its bingo license and the serial numbers of 


the deal of instant bingo tickets or cards to be sold at each premises at which it sold 
instant bingo tickets or cards. 


(or) 


(A)(14) possessed a deal of instant bingo tickets or cards that were not purchased 
from a distributor licensed under Ohio law as reflected on an invoice issued by that 
distributor that contains all of the information required by Ohio law. 


COMMENT 


If there 1s a factual dispute regarding the distributor’s license, the trial judge will 
need to instruct the jury on the applicable requirements of R.C. 2915.081. If there 
is a factual dispute regarding the information on the invoice, the trial judge will 
need to instruct the jury on the applicable requirements of R.C. 2915.10(E). 


(or) 
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(A)(15) failed, after opening a deal of instant bingo tickets or cards, to continue to 
sell the tickets or cards in that deal until the tickets or cards with the top two highest 
tiers of prizes in that deal were sold. 


(or) 


(A)(16) possessed bingo supplies that were not obtained in accordance with Ohio 
law. 


COMMENT 


If there is a factual dispute, the trial judge will need to instruct the jury on the 
applicable requirements of R.C. 2915.01 through 2915.13 at issue. 


2. BINGO, BINGO GAME. R.C. 2915.01. 

3; INSTANTSBINGO. RaGa29 15:0 ie 

4. CHARITABLE ORGANIZATION. R.C, 2915.01. 

5. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 


sponsor, or prepare for the operation of bingo or a game of chance. 


COMMENT 
RiGee 29 I5:018 


6), VETERAN’S ORGANIZATION. R:C42915.0,1 


7. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn ttront RiG@els59vande2 9:15:01. 


8. KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 


9. SHOULD HAVE KNOWN. In deciding whether the defendant should have 
known that the person whom it permitted to be a bingo game operator had been 
convicted of a (felony) (gambling offense) in any jurisdiction, you must put yourself 
in the position of this defendant with its knowledge or lack of knowledge, and under 
the circumstances and conditions that surrounded it at that time. You must consider the 
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conduct of the persons involved and decide whether their acts and words and all the 
surrounding circumstances would have caused a person of ordinary prudence and care 
to know that the person whom the defendant permitted to be a bingo game operator 
had been convicted of a (felony) (gambling offense). 


COMMENT 
Drawn from OJI-CR 511.01(B). 


[O°"GAMBEING’ OPFPENSE? R.CY 2915.015 

11. BINGO GAME OPERATOR. R.C, 2915.01. 
ieee UNGCH BOARD R €.2915.01- 

ee IB OR RG 015.01) 

145) MANUFACTURER. R.C, 2915.01 

TS)” Tew ev Hee ed Eva Whe aieed ed G02 be Os 


16. DEAL OF INSTANT BINGO TICKETS. “Deal of instant bingo tickets” means 
a single game of instant bingo tickets all with the same serial number. 


COMMENT 
i Ge te 


ge dod GO mie leet bbe IS ae a Mom Oh ke 
18. AFFIRMATIVE DEFENSES: 
(A) GENERAL. OJI-CR 417.27. 
(B) FOR AMUSEMENT ONLY. OJI-CR 515.07; R.C. 2915.12. 


(C) TAX EXEMPT CHARITABLE ORGANIZATION. R.C. 2915.091(A)(2)(a). 
The defendant claims that it was permitted to conduct instant bingo because it was 
a charitable organization exempt from federal income taxation under federal law, 
received a letter from the internal revenue service recognizing that exempt status as 
currently in effect at the time involved, and was a charitable organization in good 
standing and in compliance with Ohio law. 


COMMENT 


This affirmative defense applies only to R.C. 2915.091(A)(2). The Committee 
believes that whether the charitable organization is exempt under federal law. 
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whether the organization is a charitable organization under R.C. 2915.01, whether 
the charitable organization is in good standing under R.C. 2915.08, and whether 
the organization is in compliance with R.C. Chapter 1716 are questions of law for 
the trial judge to decide. If there is a factual dispute, the trial judge should use this 
instruction. 


(D) CHARITABLE OR VETERAN’S ORGANIZATION. Ras 
2915.091(A)(2)(b). The defendant claims that it was permitted to conduct instant 
bingo because it was a (charitable organization that was exempt from federal 
income taxation under federal law and received a letter from the internal revenue 
service recognizing that exempt status as currently in effect at the time involved) 
(veteran’s organization under federal law that conducted instant bingo under Ohio 
law). 


COMMENT 


This affirmative defense applies only to R.C. 2915.091(A)(2). The Committee 
believes that whether the charitable organization was exempt under federal law or 
was a veteran’s organization under federal are questions of law for the trial judge 
to decide. If a veteran’s organization is involved, the trial judge must instruct the 
jury to decide whether it is conducting instant bingo in accordance with Ohio law. 
See OJI-CR 515.13. If there is a factual dispute, the trial judge should use this 
instruction. 


19. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION, OJE-CR 425, Ip; Rig: 2913.091 (ip) 
20. CONCLUSION. OJI-CR 425.01. 
21. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 
22. CONCLUSION WITH LESSER INCLUDED) OBPENSE OJ1-CRea25:09: 
OJI-CR 425.11. 


CR 515.092 [legal conduct of a raffle R.C. 2915.092 (offenses committed on 
and after 9/23/04) /Rev. 1-21-12] 


COMMENT 


The Committee believes that R.C. 2915.092(B) imposes strict criminal liability. 
See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
2915012. 


(Rel. 12S3CRI-10/2012 Pub.4346) 

















538.39 GAMBLING CR 515.092 


1. The defendant is charged with illegal conduct of a raffle. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
GEM ae Eon ee emer # ,1n (County) (other jurisdiction), Ohio, 
the defendant conducted a raffle drawing. 








Joe OLN el Si bol mined Kerk Groby AC ba We 


3. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of bingo or a game of chance. 


COMMENT 
eres Jey le 


4. AFFIRMATIVE DEFENSES: 
CApe GENERALS OILCR 417 27. 
(Bye POReAMUSEMENTPONLY, OJL-GR 515.07; RB G229015 12. 


(C) ORGANIZATION OR SCHOOL DESCRIBED IN SUBSECTION 501(c)(3) 
ile) olen A ek tV INU R CODER Ga 791> U9 Ay. [he detendant 
claims that it is permitted to conduct a raffle drawing because it was a (charitable 
organization) (public school) (chartered nonpublic school) (community school) 
(veteran’s organization) (fraternal organization) (sporting organization) that was 
exempt from federal income taxation under federal law, the raffle was conducted to 
raise money for the (organization) (school), and the (organization) (school) did not 
need a license to conduct bingo in order to conduct a raffle drawing that is not for 
profit. 


COMMENT 


The Committee believes that whether the organization or school qualifies under 
federal law is a question of law for the trial judge to decide. The trial judge will 
have to instruct the jury whether this fact exists. 


(D) CHARITABLE ORGANIZATION NOT DESCRIBED IN SUBSECTION 
501(c)G) OFSTHE-INTERNAL REVENUE CODE. RAC..2915 092(A)@). The 
defendant claims that it is permitted to conduct a raffle drawing because it was a 
charitable organization exempt from federal income taxation under federal law and 
distributed at least fifty percent of the net profit from the raffle to a (charitable 
purpose) ({department] [agency] of [the (federal government) (state)] [a political 
subdivision]). 
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COMMENT 


The Committee believes that whether the organization qualifies under federal 
law is a question of law for the trial judge to decide. The trial judge will have to 
instruct the jury whether this fact exists. 


(E) DEFINITIONS: 
(1) CHARITABLE ORGANIZATION. R.C. 2915.01. 
@) PUBLIC SCHOOL_B G23 702 073 


COMMENT 


The Committee believes that whether a school is a public school is a question 
of law for the trial judge to decide. The trial judge will have to instruct the jury 
whether this fact exists. 


(3) CHARTERED NONPUBLIC SCHOOL. “Chartered nonpublic school” 
means a nonpublic school that holds a valid charter issued by the state board of 
education under Ohio law and meets the standards established for such schools in 
rules adopted by the state board. 


COMMENT 

Drawn from R.C. 3110.01. 

The Committee believes that whether the chartered nonpublic school holds a 
valid charter issued by the state board of education 1s a question of law for the trial 
judge to decide. The trial judge will have to instruct the jury whether this fact 
exists. 


(4) COMMUNITY SCHOOL. “Community school” means a public school 
independent of any school district and part of the state’s program of education 


COMMENT 
Drawn from R.C. 3314.01. 


The Committee believes that whether a school is a community school is a 
question of law for the trial judge to decide. The trial judge will have to instruct 
the jury whether this fact exists. 
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(5) VETERAN’S ORGANIZATION. R.C. 2915.01. 
(6) FRATERNAL ORGANIZATION. R.C. 2915.01. 
(7)' “SPORTING ORGANIZATION. R:C. 2915.01. 
mG kK 2915012 
(9) BINGO GAME OPERATOR. R.C. 2915.01. 
) (10) NET PROFIT. “Net profit” means gross profit minus expenses. 


COMMENT 
te ee Do le 


(11) GROSS PROFIT. “Gross profit” means gross receipts minus the amount 
actually expended for the payment of prize awards. 


j COMMENT 
RIGS ie 01s 


(12) GROSS RECEIPTS. R.C. 2915.01. 
(13) EXPENSES. R.C. 2915.01. 
(14) CHARITABLE PURPOSE. R.C. 2915.01. 
5. ADDITIONAL FINDING: 
(A) PRIOR CONVICTION. OJI-CR 425.15: R.C. 2915.092(C). 
6. CONCLUSION. OJI-CR 425.01. 
7. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


8...CONCLUSION WITH LESSER INCLUDED » QPFENSE,..OJI-CR. 425.09, 
OJI-CR 425.11. 


CR 515.094 Illegal instant bingo conduct by owner or lessor R.C. 2915.094 
[Reyv. 1-21-12] 





COMMENT 


} The Committee believes that R.C. 2915.094 imposes strict criminal lability. See 
State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 
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There is no offense if the bingo game is conducted for amusement only. R.C. 
2915.12. 


1. The defendant is charged with illegal instant bingo conduct. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
day of ays 8) ere (County) (other 
jurisdiction), Ohio, the defendant was a/an (owner) (lessor) of a location that entered 
into a written contract with a charitable instant bingo organization to assist in the 
conduct of instant bingo other than at a bingo session and the defendant 








(Use appropriate alternative) 


(C) (describe violation of R.C. Chapter 2915) ({permitted] [aided] [abetted] any 
other person in [describe violation of R.C. Chapter 2915}). 


(or) 
(D) violated the terms of the contract. 
2OSINSTAN TD INGOSRI Gar aru: 
3. A BINGOSRiG#279 15 017 
4. BINGO GAME OPERATOR. R.C. 2915.01. 
=) 


CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of bingo or a game of chance. 


COMMENT 
RG ls. Ol: 


6. CHARITABLE INSTANT BINGO ORGANIZATION. R.C. 2915.01. 
BINGO ESSIONS RtG e239 lo.0 12 


8. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
RAC OTS Ole 


9. AIDED OR ABETTED. “Aided or abetted” means supported, assisted, encour- 
aged, cooperated with, advised, or incited. 
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COMMENT 
Drawn from State v. Johnson, 93 Ohio St.3d 240, 2001-Ohio-1336. 


10. AFFIRMATIVE DEFENSE: 

(A) GENERAL. OJI-CR 417.27. 

(BecORsAMUSEMENE ONLYs OJEGR 515.07; R.G. 2915.12. 
11. ADDITIONAL FINDINGS: 

(A) PRIOR CONVICTION. OJI-CR 425.15; R.C. 2915.094(E)(1). 


(B) KNOWING, INTENTIONAL, OR RECKLESS VIOLATION. R.C. 
2915.094(E)(2). 


(C) DEFINITIONS: 
ite NOWINGEY. OJ1-CR 4) 7 itR.C. 2907. 22(B): 
(2) INTENTIONALLY. “Intentionally” means purposefully. 
[ Merde REO SEBEPULLY. OULGRea 10 lee R.G2 290 1i22( A): 
per kh bene sory OF GRA 1oo hk Ce 90I oC): 
1? eeCONCLUSION. OJ-CR 425.01. 
13. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


14, CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.10(A) Bingo, scheme of chance, or game of chance record violations 
R.C. 2915.10(A) (offenses committed on and after 7/1/96 but 
before 7/1/03) [Rev. 5-12-12] 


COMMENT 
The Committee believes that R.C. 2915.10 (A) imposes strict criminal liability. 
See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


There is no offense if the bingo game 1s conducted for amusement only. R.C. 
1S Aor d ee, 


1. The defendant is charged with (bingo) (scheme of chance) (game of chance) record 
violations. Before you can find the defendant guilty, you must find beyond a 


reasonable doubt, that on or about the _____——soday':sooff f 
, and in (County) (other jurisdiction), Ohio, the defen- 
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dant, being a charitable organization that conducted a (bingo session) (scheme of 
chance) (game of chance) failed to maintain for at least three years from the date on 
which the (bingo session) (scheme of chance) (game of chance) was conducted 


(Use appropriate alternative[s ]) 
(A)(1) an itemized list of the gross receipts of each (bingo session) (scheme of 
chance) (game of chance); 
(or) 


(A)(2) an itemized list of all expenses other than prizes that were incurred in 
conducting the bingo session, the name of each person to whom the expenses were 
paid, and a receipt for all of the expenses; 


(or) 


(A)(3) a list of all prizes awarded during the (bingo session) (scheme of chance) 
game of chance) conducted by the defendant and the name and address of all 
persons who were winners of prizes of $100 or more in value; 


(or) 


(A)(4) an itemized list of the charitable recipients of the proceeds of the (bingo 
session) ([scheme] [game] of chance), including the name and address of each 
recipient to whom the money was distributed, and if the defendant used the 
(proceeds of a bingo session) (money or assets received from a scheme or game of 
chance) for any purpose authorized by law, a list of each purpose and an itemized 
list of each expenditure for each purpose; 


COMMENT 


“Purposes authorized by law” are set forth in R.C. 2915.01(Z) and R.C. 
2915.02(D). If there is a factual dispute about this matter, appropriate instructions 
must be given. 


(or) 


(A)(5) the number of persons who participated in any (bingo session) (scheme of 
chance) (game of chance) that was conducted by the defendant; 


(or) 
(A)(6) a list of receipts from the sale of food and beverages by the (defendant) 
(defendant’s auxilliary units) (defendant’s societies) that are not included in gross 
receipts; 

(or) 
(A)(7) an itemized list of all expenses incurred at each bingo session conducted by 


(Rel. 12S3CRI-10/2012 Pub.4346) 
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the defendant in the sale of food and beverages by the (defendant) (an auxilliary unit 
of the defendant) (a society of the defendant), the name of each person to whom the 
expenses were paid, and a receipt for all the expenses; 

2. CHARITABLE ORGANIZATION. R.C. 2915.01. 


3. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
prepare for the operation of a scheme or game of chance but does not include any act 
performed by a bingo game operator. 


COMMENT 
ReG42915.01. 


4. BINGO SESSION. “Bingo session” means a period, not to exceed five continuous 
hours, during which a person conducts one or more bingo games. 


COMMENT 
Re 24 1 Sa) le 


5. SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers game, 
pool, or other scheme in which a participant gives a valuable consideration for a 
chance to win a prize. 


COMMENT 
eee 2 Te 


6. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
ReGs 29 15,0d- 


7) GROSS RECEIPTS, R.Cre9 band 1s 


8. PARTICIPANT. “Participant” means any person who plays bingo by covering the 
spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 
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COMMENT 
RIG 29 15:01 


9. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


10. BINGO, BINGO GAME. R.C. 2915.01. 

Pt" BINGO GAME OPERATOR? RVG. 2915.01. 
12> SECURITY PERSONNEL, RC #233 
LUN S EAN Sb INGO) Reet Cie 


14. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
RiGee ls. O1s 


15> BENGHEBOARD RC22915.0TF 
erat rll Bee CeO aL 
17. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B)” GAME FOR AMUSEMENT ONDYSOIECR 313.077 RC, 291512: 
(C) DEFINITIONS: 
Cl) MBINGO wr wOLON TR. 201 ).0 L, 
(2) CHARITABLE BINGO GAME. R.C. 2915.01. 
18. CONCLUSION. OJI-CR 425.01. 
19. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 
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20. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.10(A) Bingo or game of chance record violations R.C. 2915.10(A) 
(offenses committed on and after 7/1/03) /Rev. 5-12-12] 


COMMENT 
The Committee believes that R.C. 2915.10 (A) imposes strict criminal liability. 
See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
eo ley, Ls 


1. The defendant is charged with (bingo) (game of chance) record violations. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt, that on or 
about the day of j , and in (County) 
(other jurisdiction), Ohio, the defendant, being a charitable organization that con- 
ducted a (bingo session) (game of chance) failed to maintain for at least three years 
from the date on which the (bingo session) (game of chance) was conducted 





(Use appropriate alternative[s]) 


(A)(1)(a) an itemized list of the gross receipts of each (bingo session) (raffle) (punch 
board game) (game of chance); 


(or) 


(A)(1)(b) an itemized list of the gross receipts and gross profits of each game of 
instant bingo by serial number; 


(or) 


(A)(2) an itemized list of all expenses other than prizes that were incurred in 
conducting (bingo) (instant bingo), the name of each person to whom the expenses 
were paid, and a receipt for all of the expenses; 


(or) 


(A)(3) a list of all prizes awarded during the (bingo session) (raffle) (punch board 
game) (game of chance) conducted by the defendant, (the total prizes awarded from 
each game of instant bingo by serial number,) and the name, address, and social 
security number of all persons who were winners of prizes of $600 or more in value; 


(or) 


(A)(4) an itemized list of the recipients of the net profit of the (bingo) (game of 
chance), including the name and address of each recipient to whom the money was 
distributed, and if the defendant used the (net profit of bingo) (money or assets 
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received from a game of chance) for any purpose authorized by law, a list of each 
purpose and an itemized list of each expenditure for each purpose; 


COMMENT 


“Purposes authorized by law” are set forth in R.C. 2915.01(Z), 2915.02(D), and 
2915.101. If there is a factual dispute about this matter, appropriate instructions 
must be given. 


(or) 
(A)(5) the number of persons who participated in any (bingo session) (game of 
chance) that was conducted by the defendant; 

(or) 
(A)(6) a list of receipts from the sale of food and beverages by the (defendant) 
(defendant’s auxiliary units) (defendant’s societies) that are not included in gross 
receipts; 

(or) 
(A)(7) an itemized list of all expenses incurred at each (bingo session) (raffle) 
(punch board game) (game of instant bingo) conducted by the defendant in the sale 
of food and beverages by the (defendant) (an auxiliary unit of the defendant) (a 


society of the defendant), the name of each person to whom the expenses were paid, 
and a receipt for all the expenses. 


BINGO, BINGO GAME. R.C. 2915.01. 
PARTICIPANT. “Participant” means any person who plays bingo by covering the 


spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 


COMMENT 
RiGa291501 


4. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


(Rel. 12S3CRI-10/2012  Pub.4346) 
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5. BINGO GAME OPERATOR. R.C. 2915.01. 
Pee shy PERSONNE, RG e2ol sO) 

7. INSTANT BINGO. R.C. 2915.01. 
8 


SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
ei€e DANS al 


Pee A NG DOAK DMR. 2975.015 
WUOL AAS Nd el Dol nd VPLS 222 8 bao OD 


11. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
CAO E AUN 


IZA EOL MACHINERRG 2915.01 
13. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 


14. REDEEMABLE VOUCHER. “Redeemable voucher” means any ticket, token, 
coupon, receipt, or other noncash representation of value. 


COMMENT 
ieee yr la 


15. MERCHANDISE PRIZESR.C. 2915.01. 
16. CHARITABLE ORGANIZATION. R.C. 2915.01. 


17. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
© & 

prepare for the operation of a scheme or game of chance but does not include any act 

performed by a bingo game operator. 
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COMMENT 
OR beet 


18. BINGO SESSION. “Bingo session” means a period, not to exceed five 
continuous hours, during which a person conducts one or more bingo games. 


COMMENT 
KR. Ge291Ssi0l 


LO ee GROSSIREGEIP CSR Gao 1S OL: 


20. GROSS PROFIT. “Gross profit” means gross receipts minus the amount actually 
expended for the payment of prize awards. 


COMMENT 
RiCa2 915.01: 


ZR EXPENSES= Re Gi 9 15.0112 
22) = bINGOAMSUPPMIESSRiC 220 1, 01s 
23. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) GAME FOR AMUSEMENT ONDY O}-CRe5 15 07 Shao lel 
(C)S4DEEINERIONS: 
(1) CHARITABLE BINGO GAME. R.C. 2915.01. 
Oy NSCHEME OFGHANGEPRAG 2915015 
24. CONCLUSION. OJI-CR 425.01. 
25. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


(Rel. 12S3CRI-10/2012  Pub.4346) 
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26. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.10(C) Bingo, scheme of chance, or game of chance record violations 
R.C. 2915.10(C) (offenses committed on and after 7/1/96 but 
before 7/1/03) [Rev. 5-12-12] 


COMMENT 
) The Committee believes that R.C. 2915.10(C) imposes strict criminal liability. 
See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
291.12: 


1. The defendant is charged with (bingo) (scheme of chance) (game of chance) record 
violations. Before you can find the defendant guilty, you must find beyond a 


Foausonabicauoubl thal On Or aDOULytneesewen = = day ol — e 
,andin____C—C (CC) (ther jurisdiction), Ohio, the defen- 
dant 
y (Use appropriate alternative[s]) 
COMMENT 


Due to the length and complexity of section (C) the Committee has divided the 
acts into groups (1), (2), and (3). 


(C)(1) (destroyed) (altered) (concealed) (withheld) (denied access to) any accounts 
or records of a charitable organization that had been requested for examination by 
(the attorney general) (a local law enforcement agency) pursuant to law; 


(or) 
: (C)(2) (obstructed) (impeded) (interfered with) an (inspection) (audit) (observation) 

by (the attorney general) (a local law enforcement agency) pursuant to law of (a 
[bingo game] [scheme of chance] [game of chance]) (premises where a [bingo 
game] [scheme of chance] [game of chance] was operated); 

(or) 
(C)(3) (refused to comply with a reasonable request of) ({obstructed] [impeded] 
[interfered with] reasonable action undertaken by) ([the attorney general] [local law 
enforcement agency]) pursuant to law. 


) COMMENT 
“Pursuant to law” refers to R.C. 2915.10(B). If there 1s a factual dispute about 
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this matter, appropriate instructions must be given. 


Note that R.C. 2915.10(B)(5) was modified by S.B. 2 for offenses committed on 
or after 7/1/96. 


i) 


CHARITABLE ORGANIZATION. R.C. 2915.01. 
3. BINGO, BINGO GAME. R.C. 2915.01. 


4. SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers game, ® 
pool, or other scheme in which a participant gives a valuable consideration for a 
chance to win a prize. 


COMMENT 


5. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 





COMMENT 
RG 201s OL. 


6. AFFIRMATIVE DEFENSE: 
(A) GAME FOR AMUSEMENT ONLY. OJI-CR 515.07 § 5; R.C. 2915.12. 
7. CHARITABLE BINGO GAME. R.C. 2915.01. 





8. PARTICIPANT. “Participant” means any person who plays bingo by covering the 
spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 


COMMENT 
RiC] 29015 ln 


9. BINGO GAME OPERATOR. R.C. 2915.01. 
[0 ss BCURITY PERSONNEL Rig e2015 (013 
11. INSTANT BINGO. R.C. 2915.01. 
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12. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
ited Gs EO 


13, PUNCH BOARD. R.C, 2915.01. 
(icdh ARSAN el el el Nee eral 22 bio 0 he 


15. BINGO SESSION. “Bingo session” means a period, not to exceed five 
continuous hours, during which a person conducts one or more bingo games. 


COMMENT 
i Gre TS.0F 


16. CONCLUSION. OJI-CR 425.01. 
17. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


Ise CONCLUSION WITH LESSERAINGEWUDED OFFENSE, OJI-CR 425.09; 
OJI-CR 425.11. 


CR 515.101) Bingo or game of chance record violations R.C. 2915.10(1) 
(offenses committed on and after 7/1/03) [Rev. 5-12-12] 





COMMENT 
The Committee believes that R.C. 2915.10() imposes strict criminal liability. 
See State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
2915, 12 


1. The defendant is charged with (bingo) (game of chance) record violations. Before 
you can find the defendant guilty, you must find beyond a reasonable doubt, that on or 
about the cheore) ? Eee ees > ANC 10 tee et tari (eounty) 
(other jurisdiction), Ohio, the defendant 
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(Use appropriate alternative[s]) 


COMMENT 


Due to the length and complexity of section (1) the Committee has divided the 
acts into groups (1), (2), and (3). 


(1)(1) (destroyed) (altered) (concealed) (withheld) (denied access to) any accounts 
or records of a charitable organization that had been requested for examination by 
(the attorney general) (a law enforcement agency) pursuant to law; 


(or) 


(1)(2) (obstructed) (impeded) Gnterfered with) an (inspection) (audit) (observation) 
by (the attorney general) (a law enforcement agency) pursuant to law of (bingo) (a 
game of chance) (premises where [bingo] [a game of chance] was conducted); 


(or) 


(1)(3) (refused to comply with a reasonable request of [the attorney general] [a law 
enforcement agency]) ([obstructed] [impeded] [interfered with] reasonable action 
undertaken by [the attorney general] [a law enforcement agency]) pursuant to law. 


COMMENT 


“Pursuant to law” refers to R.C. 2915.10(H). If there is a factual dispute about 
this matter, appropriate instructions must be given. 


2. BINGO, BINGO GAME. R.C. 2915.01. 


3. PARTICIPANT. “Participant” means any person who plays bingo by covering the 
spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 


COMMENT 
Re-2IiD UL 


4. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 
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COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


5. BINGO GAME OPERATOR. R.C. 2915.01. 
Gm ech ye PERSONNEL RC 32915 01. 

7. INSTANT BINGO. R.C. 2915.01. 
8 


SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
Ree 29 1501" 


Pee UNG BOARDER GC: 291501: 
OEM rd aU Del cad tnd Oe ASA te OD he 


11. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
Rat 2071 UL. 


[Jo LOT MA CHINEAR.G. 2915.01. 
13. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 


14. REDEEMABLE VOUCHER. “Redeemable voucher” means any ticket, token, 
coupon, receipt, or other noncash representation of value. 


COMMENT 
RG zy t.0i. 


15) MERCHANDISE PRIZE, R.C.2915-00) 
16. INSTANT BINGO TICKET DISPENSER. R.C. 2915.01. 
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17. CHARITABLE ORGANIZATION. R.C. 2915.01. 


18. BINGO SESSION. Bingo session” means a period, not to exceed five continuous 
hours, during which a person conducts one or more bingo games. 


COMMENT 
Ree ela 


19. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) GAME FOR AMUSEMENT ONLY, OJI-CR 515.07; R.C. 2915.12. 
(C) DEFINITIONS: 
Gh) *CHARITABER BINGO "GAMEOR Ce2915.01- 
(Zao GE ME OR GHANG ES Ri 29 [Ot 
20. CONCLUSION. OJI-CR 425.01. 
21. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


220 CONCLUSION WITTE LESSER INCLUDED OPERNS Ee Ol l-GReed 25.098 
OJI-CR 425.11. 


CR 515.11 Prohibited bingo game operators R.C. 2915.11 [Rev. 12-10-11] 


COMMENT 
The Committee believes that R.C. 2915.11(A) imposes strict criminal lability. 
See State v. Wac (1981), 68 Ohio St.2d 84, applying R.C. 2901.21(B). 


There is no offense if the bingo game is conducted for amusement only. R.C. 
DONS 


1. The defendant is charged with being a prohibited bingo game operator. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt that on or about 
(icp es yi allt 2 ey (COUR aloes 
jurisdiction), Ohio, the defendant was a bingo game operator 





(Use appropriate alternative) 
(A) while under the age of eighteen. 
(or) 
(B) after having been previously convicted of a (felony) (gambling offense). 
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2. BINGO GAME OPERATOR. R.C. 2915.01. 


3. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


Pee ve PERSONNEL. KeCago LU 
5. BINGO, BINGO GAME. R.C. 2915.01. 
6. PARTICIPANT. “Participant” means any person who plays bingo. 


COMMENT 
sd es A ed BNE 


peso aN BIINGOSR C291) OI 
8. PUNCH BOARD. R.C. 2915.01. 
oO” RAPPER ER C29Ts OF 
Pee ON yen GC e790) (0(C je) -and (3). 
11. GAMBLING OFFENSE. R.C. 2915.01. 
12. AFFIRMATIVE DEFENSE: 
(A) GENERAL. OJI-CR 417.27. 
(B) FOR AMUSEMENT ONLY. OJI-CR 515.07; R.C. 2915.12. 
13. CONCLUSION. OJI-CR 425.01. 
14. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


15. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.12 Conducting prohibited bingo games (bingo for amusement only) 
R.C. 2915.12 (offenses committed before 7/1/96) 


COMMENT 
The Committee believes that R.C. 2915.12 imposes strict criminal liability. See 


(Rel. 12S3CRI-10/2012 Pub.4346) 


CR 515.12 OHIO JURY INSTRUCTIONS—CRIMINAL 538.58 


State v. Wac (1981), 68 Ohio St.2d 84, 22 0.0.3d 299, 428 N.E.2d 428, applying 
R20 LB 


R.C. 2915.12 has been amended to delete subsection (D), the penalty proviso, 
effective July 1, 1996. Therefore, there is no crime for violations of R.C. 2915.12 
which occur on and after July 1, 1996. 


1. (A) The defendant is charged with conducting a prohibited bingo game. Before you 
can find the defendant guilty, you must find beyond a reasonable doubt, that on or 
aDOUU ster a. Pree yO Lip ee ee () eee ET 
(County) (other jurisdiction), Ohio, the defendant conducted a bingo 
game that was not a charitable bingo game and 





COMMENT 


Due to the length and complexity of sections (A) and (B), the Committee has 
divided each into groups (A)(1) through (5) and (B)(1) through (6). 


(Use appropriate alternative[s ]) 


(1) the participants paid (money) (any thing of value including an admission fee 
or a fee for bingo cards, sheets, objects to cover the spaces or other devices used 
in playing bingo) for the privilege of participating in the bingo game or to defray 
any costs of the game, or (paid tips) (made donations) during or immediately 
before or after the bingo game. 


(or) 
(2) prizes awarded during the course of the game were monetary or the total value 
of all prizes awarded during the game was $100.00 or more. 

(or) 
(3) a (Commission) (wage) (salary) (reward) (tip) (donation) (gratuity) (describe 
other form of compensation) was paid, directly or indirectly, and regardless of the 
source, to a bingo game operator for work or labor performed at the site of the 
bingo game. 

(or) 
(4) the bingo game was conducted during or within ten hours of either (a) a bingo 
session during which a charitable bingo game was conducted as provided by law, 


or (b) a (Scheme of chance) (game of chance) other than a bingo game conducted 
for amusement only. 


COMMENT 
“Provided by law” means according to R.C. 2915.07 through 2915.11. If there 
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is a factual dispute about this matter, appropriate instructions must be given. 


(or) 
(5) The number of players participating in the game exceeded 50. 
75 8 7 78 oi OK 2 
(B) The defendant is charged with conducting a prohibited bingo game. Before you 


) can find the defendant guilty, you must find beyond a reasonable doubt, that on or 


about the day of 3¥20 , and in 
(County) (other jurisdiction), Ohio, the defendant conducted a bingo 


game that was not a charitable bingo game and 
(Use appropriate alternative[s ]) 


(1) the participants paid money or any other thing of value as an admission fee, 
or a participant was charged more than twenty-five cents to purchase a bingo card, 
sheet, objects to cover the spaces, or other devices used in playing bingo. 

(or) 


(2) the total amount of money paid by all the participants for bingo cards, sheets, 
y objects to cover the spaces, or other devices used in playing bingo exceeded $100. 


(or) 
(3) not all of the money paid for bingo cards, sheets, objects to cover spaces, or 
other devices used in playing bingo was used only to pay winners monetary and 
nonmonetary prizes and to provide refreshments. 

(or) 
(4) the total value of all prizes awarded during the game exceeded $100. 

(or) 
(5) a (commission) (wage) (salary) (reward) (tip) (donation) (gratuity) (describe 

) other form of compensation) was paid, directly or indirectly, and regardless of the 

source, to a bingo game operator for work or labor performed at the site of the 
bingo game. 

(or) 


(6) the bingo game was conducted during or within ten hours of either (a) a bingo 
session during which a charitable bingo game was conducted as provided by law. 
(b) a (scheme of chance) (game of chance) other than a bingo game conducted for 
amusement only. 


) COMMENT 
“Provided by law” means according to R.C. 2915.07 through 2915.11. If there 
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is a factual dispute about this matter, appropriate instructions must be given. 


(or) 
(7) not all of the participants resided at the premises where the bingo game was 
conducted. 

(or) 
(8) the bingo games were conducted on the same day of the week or more than & 
twice in a calendar week. 


2. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, or 
prepare for the operation of a scheme of chance but does not include any act performed 
by a bingo game operator. 


COMMENT 
eG TUL 





3. BINGO, BINGO'GAME.?R:C. 2915-:01(S). 

4, CHARITABLE; BINGO GAME,.R.C)2915,01(R), 

5. CHARITABLE ORGANIZATION. R.C. 2915.01(H). 

6. PARTICIPANT. “Participant” means any person who plays bingo by covering the 


Spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 


COMMENT 
RCT 29TSO1EW é& 


7. BINGO GAME, OPERATOR, R.Ce29Ts, 0103): 


8. BINGO SESSION. “Bingo session” means a period, not to exceed five continuous 
hours, during which a person conducts one or more bingo games. 


COMMENT 
RiGee 291 S01 W ). 


9. SCHEME OF CHANCE. “Scheme of chance” means a lottery, numbers game, 
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pool, or other scheme in which a participant gives a valuable consideration for a 
chance to win a prize. 


COMMENT 
Me Beas Neill (OA 


10. GAME OF CHANCE. “Game of chance” means poker, craps, roulette, a slot 
machine, a punch board, or other game in which a player gives anything of value in 
the hope of gain, the outcome of which is determined largely or wholly by chance. 


COMMENT 
RiGee SOD) 


11. ADDITIONAL FINDING: 
PRIOR CONVICTION OF CONDUCTING PROHIBITED BINGO GAMES. 
OJI-CR 425.15; R.C. 2915.12(D). 


I22 CONCLUSION, OJI-CR 425.01: 


13. CONCLUSION WITH’ LESSER INCLUDED OFFENSE. OJI-CR 425.09, 
OJI-CR 425.11. 


CR 515.13 Illegal instant bingo conduct by veteran’s organization, fraternal 
organization, or sporting organization R.C. 2915.13 (offenses 
committed on and after 9/30/04) [Rev. 5-12-12] 


COMMENT 


The Committee believes that R.C. 2915.13 imposes strict criminal liability. See 
State v. Wac, 68 Ohio St.2d 84 (1981), applying R.C. 2901.21(B). 


1. The defendant is charged with illegal instant bingo conduct. Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
dap Ohgperieess yoi2l) Follies wettiew «© nig] (Gounty) ( (oer 
jurisdiction), Ohio, the defendant was a (veteran’s) (fraternal) (sporting) organization 
authorized to conduct a bingo session under Ohio law 








COMMENT 
Whether the organization was authorized to conduct a bingo session under Ohio 
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law means that the organization was authorized pursuant to R.C. 2915.01 through 
2915.12. If there is a dispute for the jury over whether the organization meets that 
criteria, the trial judge will have to draft appropriate instructions. 


(Use appropriate alternative) 
(A) and conducted instant bingo other than at a bingo session 
(Use appropriate alternative[s]) 


(1) without limiting the sale of instant bingo to twelve hours during any day, with 
the sale beginning no earlier than ten a.m. and ending no later than two a.m.; 


(or) 


(2) without limiting the sale of instant bingo to its own premises and to its own 
members and invited guests; 


(or) 


(3) to raise money for an organization as permitted under Ohio law without 
having executed a written contract with that organization as required by Ohio law. 


COMMENT 

Whether permissible fundraising has occurred turns on whether the organization 
meets the criteria set forth in R.C. 2915.13(A)(3). The Committee believes that 
whether the organization was described in subsection 509(a)(1), 309(a)(2), or 
509(a)(3) of the Internal Revenue Code, was either a governmental unit or an 
organization that maintained its principal place of business in Ohio, was exempt 
from federal income taxation under subsection 501(a) and described in subsection 
501(c)(3) of the Internal Revenue Code, and was in good standing in Ohio are 
questions of law for the trial judge to decide. The trial judge will have to instruct 
the jury whether these facts exist. 


The Committee also believes that whether the written contract complies with the 
requirements of R.C. 2915.13(B) is a question of law for the trial judge to decide. 
The trial judge will also have to instruct the jury whether this fact exists. 


(or) 
(C)(2), entered into a written contract with another organization, and (describe 


violation of R.C. Chapter 2915) ({permitted] [aided] [abetted] any other person in 
[describe violation of R.C. Chapter 2915]). 


COMMENT 
The written contract must satisfy R.C. 2915.13(B). The Committee believes that 
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. 


- whether the written contract complies with the requirements of R.C. 2915.13(B) is 
a question of law for the trial judge to decide. The trial judge will have to instruct 
the jury whether this fact exists. 


(or) 
(D) and failed to give all required proceeds earned from the conduct of instant bingo 
to (insert name of organization with which the veteran's organization, fraternal 
organization, or sporting organization had entered into a written contract). 
) INSTANT BINGO. R.C. 2915.01. 
2 DINGO, BINGO GAMEF RR Cil91570 1. 


4. PARTICIPANT. “Participant” means any person who plays bingo by covering the 
spaces on a bingo card that correspond to combinations of letters and numbers that are 
announced by a bingo game operator. 


WN 


COMMENT 
Ree ip 0 


; 5. PERSON. “Person” means an individual, corporation, business trust, estate trust, 
partnership, and association, and includes any firm or other legal entity, however 
organized. 


COMMENT 
Drawn from R.C. 1.59 and 2915.01. 


6. BINGO GAME OPERATOR. R.C. 2915.01. 
) Pes UR ty PERSONNE RC 27915 0): 


8. SEAL CARD. “Seal card” means a form of instant bingo that uses instant bingo 
tickets in conjunction with a board or placard that contains one or more seals that, 
when removed or opened, reveal predesignated winning numbers, letters, or symbols. 


COMMENT 
Rif Gen 2) Mie Oak 


0 mePUNCH BOARD. R.C.2915.01. 
) LOMSIRAPFER Rie. 2915.01 
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Il. CONDUCT. “Conduct” means to back, promote, organize, manage, carry on, 
sponsor, or prepare for the operation of bingo or a game of chance. 


COMMENT 
hE ae Oy 


12. VETERAN’S ORGANIZATION. R.C. 2915.01. 
13. FRATERNAL ORGANIZATION. R.C. 2915.01. 
14. SPORTING ORGANIZATION. R.C. 2915.01. 
15.) -BINGO, SESSION, B:C.. 2915.01. 
16. ADDITIONAL FINDING: 
(Ade, PRIOR GONVIGHTION, OJLCRiA9551 5 .R 22015. 13(E). 
17. CONCLUSION. OJI-CR 425.01. 


Is. CONCLUSION WITH LESSERSHINGLUDED OFFENSE SOTL@ R407: 
OJI-CR 425.11. 


CR 515.15 Casino-related crimes R.C. 3772.99(D), (E), and (G) (offenses 
committed on and after 6/11/12) [Rev. 12-8-12] 


1. The defendant is charged with (identify crime charged). Before you can find the 
defendant guilty, you must find beyond a reasonable doubt that on or about the 
day of oe) ar iit (County) (other 
jurisdiction), Ohio, the defendant (knowingly) (intentionally) 








(Use appropriate alternative[s ]) 


(D)(1) made a false statement on an application submitted to the Ohio Casino 
Control Commission; 


(or) 


(D)(2) permitted a person who was younger than twenty-one years old to make a 
wager at a casino facility; 


(or) 


(D)(3) (aided) (induced) (caused) a person who was younger than twenty-one years 
old and who was not a casino gaming employee to (enter) (attempt to enter) a casino 
facility; 


(or) 


(D)(4) (entered) (attempted to enter) a casino facility and the defendant was younger 
than twenty-one years old; 


(or) 


(ReL13S2CRI-S/2013  Pub.4346) 
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(D)(5) was a casino (operator) (employee) and participated in casino gaming other 
than as part of his/her job; 
(or) 


(E)(1) (used) (possessed with the intent to use) (specify applicable device) to assist 
in (projecting the outcome of a casino game) (keeping track of the cards played) 
(analyzing the probability of the occurrence of an event relating to the casino game) 
(analyzing the strategy for [playing] [betting] in the casino game) and did not have 
the permission of the Ohio Casino Control Commission to do so; 


(or) 
(E)(2) cheated at a casino game; 

(or) 
(E)(3) (manufactured) (sold) (distributed) any (cards) (chips) (dice) (game) (de- 
scribe other device) intended to be used to (describe violation of R.C. Chapter 
2 Wide 

(or) 
(E)(4) (altered) (misrepresented) the outcome of a casino game on which wagers 


had been made after the outcome was (made sure) (determined) but before that 
outcome was revealed to the players; 


(or) 
(E)(5) (placed) (increased) (decreased) a wager on the outcome of a casino game 


after the defendant acquired knowledge that was not available to all players and that 
concerned the outcome of that casino game; 


(or) 


(E)(6) aided a person in acquiring knowledge that was not available to all players 
in a casino game and that concerned the outcome of that game for the purpose of 
(placing) (increasing) (decreasing) a wager (contingent) (that depended) on the 
outcome of that game; 


(or) 


(E)(7) (claimed) (collected) (took) (attempted to [claim] [collect] [take]) money or 
anything of value in or from a casino game (with the intent to defraud) (without 
having made a wager [contingent] [that depended] on winning a casino game); 


(or) 


(E)(8) (claimed) (collected) (took) money or anything of value greater than the 
amount won in a casino game; 


(or) 


(E)(9) (used) (possessed) counterfeit (chips) (tokens) (cashless wagering 
instruments) in or for use in a casino game; 
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COMMENT 


Cheating is not an element of a violation of R.C. 3772.99(E)(9). The trial judge 


should give the additional instruction found in OJI-CR 417.33 if cheating is at 
issue. 


(or) 


(E)(10) possessed a (key) (describe other device) designed for ({opening] [entering] 
[affecting the operation of] a/an [casino game] [drop box] [electronic or mechanical 
device connected with the casino game]) (removing [coins] [tokens] [chips] 
[describe other contents| from a casino game); 





COMMENT 


Cheating is not an element of a violation of R.C. 3772.99(E)(10). The trial judge 
should give the additional instruction found in OJI-CR 417.33 if cheating is at 
issue. 


(or) 


(E)(11) possessed materials used to manufacture a device intended to be used in a 
manner that (describe violation of R.C. Chapter 3772); 





COMMENT 


Cheating is not an element of a violation of R.C. 3772.99(E)(11). The trial judge 
should give the additional instruction found in OJI-CR 417.33 if cheating is at 
issue. 


(or) 


(E)(12) operated a casino gaming operation in which wagering (was) (was to be) 
conducted in a manner other than (describe applicable provision of R.C. Chapter 
3771293 





(or) 


(G)(1) (offered) (promised) (gave) anything of (value) (benefit) to a person who was 
connected with the (casino operator) (management company) (holding company) 
(gaming-related vendor) ([officer] [employee] of a [casino operator] [management 
company] [holding company] [gaming-related vendor]) and the conduct was (part of 
an agreement) (done with the intent) to influence the actions of that person to 
(affect) (attempt to affect) the (outcome of a casino game) (official action of an Ohio 
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— Casino Control Commission [member] [agent] [employee]); 


(or) 


(G)(2) (solicited) (accepted) (received a promise of) anything of (value) (benefit) 
while the defendant was (connected with a casino) (an [officer] [employee] of a 
[casino operator] [management company] [gaming-related vendor]) and, as a result 
of this influence, the defendant (agreed) (acted with the intent) to (affect) (attempt 


to affect) the (outcome of a casino game) (official action of an Ohio Casino Control 


WW bd 


Nn s 


Commission [member] [agent] [employee]). 


KNOWINGLY. OJI-CR 417.11; R.C. 2901.22(B). 

INTENTIONALLY. “Intentionally” means purposefully. 

PURPOSE EULIAY Oll-CRaly Ob] RC 2901 22(A). 

PRES UM PAN OUIEC RE4175332-R.G. 3772.99(8). 

OHIO CASINO CONTROL COMMISSION. R.C. 3772.01; Ohio Constitution, 


Article XV, Section 6(C)(4). 


ak SONIC. 3772.01" 
8. WAGER. “Wager” means a bet. 
Peo LINO PACILITY RC. 3 7/2,01-. Ohio Constitution, Articles XVs Section 
OC 9), 
) 10... CASINO GAMING EMPLOYEE. R.C.- 3772.01,.R.@; 37/2.131. 
11. CASINO OPERATOR. R.C. 3772.01. 
IPL Oss ES SION ON-ER 41727, RC. 290T 2 I(@ja1): 
Home HEAL RC. 3772.01 
14. CASINO GAME. “Casino game” means any slot machine or table game. 
COMMENT 
al Co PON 
) 
[See CLL WIAG@HINGE RIG a3 2.0 1: 
16. SKILL-BASED AMUSEMENT MACHINE. R.C. 2915.01. 
17. TABLE GAME. “Table game” means any game played with cards, dice, or any 


mechanical, electromechanical, or electronic device or machine for money, casino 
credit, or any representative of value. “Table game” does not include slot machines. 


COMMENT 
RG hi als 
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18. MANAGEMENT COMPANY. “Management company” means an organization 
retained by a casino operator to manage a casino facility and provide services such as 
accounting, general administration, maintenance, recruitment, and other operational 
Services. 


COMMENT 
RGae 2.0 


19. HOLDING COMPANYsR Cas7/2.0 1s 
20. GAMING-RELATED VENDOR. R.C. 3772.01. 
212 APFIRMATIVE DEFENSE: 

(A) GENERAL. OJI-CR 417.27. 


(B) SENTRY INTO DESIGNATED ARBA’ R.G. 3772.99 Dji4) Ries 2A: 
The defendant claims that he/she/it entered a designated area of a casino facility 
where casino gaming was being conducted in order to pass to another area where 
casino gaming was not being conducted. If you find that the defendant has proven 
these facts by the greater weight of the evidence, then you must find the defendant 
not guilty of entering a casino facility while under twenty-one years of age. 


COMMENT 


This affirmative defense applies only to R.C. 3772.99(D)(4) in which the 
defendant entered the casino facility. 


(©) * sPOSSESSION” WHILE SIN Sele = COURSEM OF 94 GEN @ yeahs 
EMPLOYMENT. R.C. 3772.99(E)(10). The defendant claims that he/she/it pos- 
sessed the (key) (describe other device) designed for ([opening] [entering] [affect- 
ing] the operation of a [casino game] [drop box] [electronic or mechanical device 
connected with the casino game]) (removing [coins] [tokens] [chips] [describe other 
contents] from a casino game) while he/she/it was a/an (casino operator) (manage- 
ment company) (gaming-related vendor) ([agent] [employee] of a [casino operator] 
[management company] [gaming-related vendor] and was acting in the course of 
his/her/its [agency] [employment]). If you find that the defendant has proven these 
facts by the greater weight of the evidence, then you must find the defendant not 
guilty of illegal possession of (describe device). 
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COMMENT 
This affirmative defense applies only to R.C. 3772.99(E)(10). 


(D) DEFINITIONS: 
pment) CA MINGaR.C 93772018 
22. ADDITIONAL FINDING: 
PoreERIORS GONVICTION* OJF-CR Ae se1a: .C. 3772.99(D) and (E). 
23. CONCLUSION. OJI-CR 425.01. 
24. CONCLUSION WITH AFFIRMATIVE DEFENSE. OJI-CR 425.03. 


25. CONCLUSION WITH LESSER INCLUDED OFFENSE. OJI-CR 425.09, 


OJI-CR 425.11. 


(Rel. L3S2CRI-S/2013 


Pub.4346) 














(Rel. 13S2CRI-S/2013 Pub.4346) 


INDEX 


[References are to civil (CV) and criminal (CR) instruction numbers. ] 


A 


ABDUCTION 
Generally cae: CR 505.02 


ABORTION OFFENSES 
Eighteen years of age, performance of abortion on 
woman under. . . CR 519.12(B) 
Manslaughter, abortion. . . CR 519.13(A); CR 
519.13(B) 
Parent or guardian notification, failure to provide 
eee oc) 
Report falsification. . . CR 519.171 
Trafficking . . . CR 519.14 
Unlawful abortion 
Generally . . . CR 519.12(A) 
Parent or guardian notification, failure to provide 
wee Ch LoS) 
Partial pajhe “CRIS 19.1351 
Viability 
Termination or attempted termination of preg- 
nancy after. . . CR 519.17 
Testing for, failure to perform. . . CR 519.18 
Woman under 18. . . CR 519.12(B); CR 519.121 


ABUSE AND NEGLECT 
Battered person syndrome . . . CR 417.43 
Child abuse (See CHILD ABUSE AND NEGLECT) 
Patient abuse and neglect 
Generally . . . CR 503.34 
False complaint, filing of . . . CR 503.35 


ABUSE OF PROCESS 
Generally... > CV1435.01 
Defined - = - CV'435.01 


ACCOMPLICES 
Geucrally] «7 CRo23.03 
Testimony . . . CR 409.17 


ACCORD AND SATISFACTION 
Affirmative defense in contract claim, as... CV 
501.25 


ADDITIONAL ELEMENTS 
Finding of; concluding instructions . . 


ADMONITIONS TO JURY 
Generally . . . CV 301.07 
Sample instructions . . . CR 205.03; CV 205.03 


ODED Ss) 


ADULTERY 
Proof of . . . CV7701.05 


ADVERSE POSSESSION 
Generally . . . CV 601.03 


ADVISORY INSTRUCTIONS 
Generally . . CR 10157; CV71O1-37 


ADVISORY JURIES 
Generally . . . CR 101.37; CV 101.37 


AGENCY LIABILITY 

Contracts. . . CV 423.01 

Independent contractors. . . CV 423.07 

Issues regarding negligence, presentation of (See NEG- 
LIGENCE, subhead: Issues, presentation of) 

Joint ventures. . . CV 423.05 

Medical negligence by agents or employees of physi- 
crans . . . CVohivdl 

Surety’s liability on bond of agent. . 

Torts. . . CV 423.03 


wGVi513:01 


AGGRAVATING CIRCUMSTANCES 
Damages, acceleration or aggravation of condition 
Pa ON aon 


Specification in concluding instructions . . . CR 425.27 


AID OR ABET 
Escape (See ESCAPE, subhead: Aiding of) 
Identity fraud. . . CR 513.49 


AIRCRAFT-AIRPORT OPERATIONS 
Endangering . . . CR 509.08 


ALCOHOL OFFENSES 
Firearm possession in liquor permit premises, illegal 
pea. CR S23 18 
Insurance policy intoxication exclusion . . 
Intoxication (See INTOXICATION) 
Liability for service of intoxicants (See INTOXI- 
CANTS, subhead: Liability for service of) 
Traffic offenses 
Insurance policy intoxication exclusion. . . CV 
7099 
Operating under influence of alcohol or drugs 
Generally =. «CR 711,19 
Felony OVI specification. . . CR 541.1413 
Physical control of vehicle while under influence 
oe, CRayi1 04 
Prohibited alcohol or drug concentration, operat- 
ing with. . . CR 711.19(A)(1)(b)-q) 
Refusal to submit to chemical test. . . CR 
711.19(A)(2) 
Physical control of vehicle while under influence 
snrry CR: ZAL194 
Prohibited alcohol concentration, operating with 
Generally . . . CR 711.19(A); CR 
711.19(A)(1)(b)-G) 


. CV,709.39 


Defendant under 21. . . CR 711.19(B) 
Wrongful entrustment of motor vehicle. . . CR 
PELLOS 


Watercraft and waterways violations 

Defendant under 21 years of age operating vessel 
with prohibited alcohol concentration. . . CR 
547.11(B) 

Operating vessel under influence of alcohol or drugs 
Be ead CA 

Prohibited alcohol or drug concentration, operating 
vessel with. . . CR 547.11(A)(2)-(6) 


ALIBI 
Defense of .'6. CR 421.03 
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[References are to civil (CV) and criminal (CR) instruction numbers. } 


ALTERNATIVE COUNTS 
Concluding instructions. . . CR 425.13 


ANHYDROUS AMMONIA 
The CRs? 


ANIMALS 

Bestiality . . . CR 559.21 

Companion animals, cruelty to. . . CR 559.131 
Cruelty to companion animals . . . CR 559.131 
Drugs for, trafficking in. . . CR 525.09(B) 
Escape of animals, duty to report. . . CR 527.21 
Exotic animals, crimes related to. . . CR 551.13 
Fighting 


Generallye a Gh S50.) 
Dog fighting. . . CR 559.03 
Liability for 
Affirmative defenses. . . CV 409.03 
Dog owners. . . CV 409.01 
Domestic animals, owners of . . . CV 409.07 
Wild animals, owners of . . . CV 409.05 
Police dog or horse 
Assaulting . .“. CR 521.321 
‘herrea CR 18:02 
Service dog, thettot 2. + CR 513,02 
Wildlife violations (See WILDLIFE VIOLATIONS) 


APPEAL ON INSTRUCTIONS 

Generally™ = = CRAG Cveru tere 

Error, basedon. 2. CRIM 10 117 
Prejudice based ore? CR 10a 7 Cy «lO! Ae 


ARREST 
False arrest (See FALSE ARREST OR IMPRISON- 
MENT) 


Impersonation of officer during. . . CR 521.51(C) 
Resistinen emesis o2 Lede 
ARSON 


General varus © Re OUS > 
Aggravated . . . CR 509.02 
Insurance claims. . . CV 709.11 
Registry of offenders . . . CR 509.15 


ASSAULT 
Aggravated 

Generally . . . CR 503.12 

Vehicular assault. . . CR 503.08 
Cryilassault’. = CV 429.01 
Criminal assault. . . CR 503.13 
Felonious . . . CR 503 11(A):-CR 503. 11(B) 
Negligent . . . CR 503.14 
Police dog: or horse, of oy CR 21321 
Vehicular. . . CR 503.08 


ATTEMPT TO COMMIT CRIME 
Generally. . ) CK 523.02 


ATTORNEYS 

Fees in damage claims. . . CV 315.39 

Intimidation of . . . CR 521.04 

Professional negligence generally (See PROFES- 
SIONAL NEGLIGENCE) 

Self-representation by defendant. . . CR 401.03 


[-2 
AUDIOTAPES 
Evidence, as-, 3 CR 409 29 
AUTOMOBILES AND OTHER MOTOR VE- 
HICLES 
Accident, leaving scene of 
Generally. 7 CR 749.02 
Damage to property of others, involving. . . CR 


749.03 

Exchange of identity and vehicle registration, duty to 
provide. . . CR 749.02 

Nonpublic road accident. . . CR 749.021 

Alcohol offenses 

Traffic offenses (See ALCOHOL OFFENSES, sub- 
head: Traffic offenses) 

Watercraft and waterways violations (See ALCO- 
HOL OFFENSES, subhead: Watercraft and water- 
ways violations) 

Assault, vehicular. . . CR 503.08 
Damages for damage or loss. . . CV 315.19 
Driver’s license offenses (See DRIVER’S LICENSE 

OFFENSES) 

Firearms in, improper handling of . . . CR 523.16 

Governmental liability for negligent operation of motor 
vehiclems 7°. *Ove425 701 

Homicide, vehicular (See VEHICULAR HOMICIDE) 

Illuminating devices, failure to use. . . CV 411.7] 

Insurance policy intoxication exclusion . . . CV 709.39 

Leaving scene of accident (See subhead: Accident, leav- 
ing scene of) 

Lemon Law =o) CY 52¢.01 

License offenses (See DRIVER’S LICENSE OF- 

FENSES) 

License plate or placard, theft value. . . CR 425.03 
Lights, failure to display . . . CV 411.7] 

Livery, defrauding of . . . CR 513.41 

Minor, operation by . . . CV 407.09 





Negligence involving (See NEGLIGENCE, subhead: 
Automobile negligence) 

Nitrous oxide, possession in motor vehicle of . . . CR 
525533 

Nonconforming motor vehicles (Lemon Law). . . CV 
529:0 

Non-traffic offenses 
Illuminating devices, failure to use. . . CV 411.71 


Lights, failure to display . . . CV 411.71 

Unsafe vehicle, operation of . . . CV 411.69 
Plate or placard, theft value. . . CR 425.03 
Reasonable control of vehicle. . . CV 411.15 
Self defense when in, presumption of . . . CR 421.24 
Signal for stop, failure to obey . . . CR 749.01 
Theft... ppGR25-034GRsS 13:02 
Title, theft value 2. . CR: 423.03 
Traffic offenses 

Generally (See TRAFFIC OFFENSES) 

Alcohol-related (See ALCOHOL OFFENSES, sub- 

head: Traffic offenses) 

Non-traffic (See subhead: Non-traffic offenses) 
Unauthorized use . . . CRs425.033,GR 613.03 
Unsafe vehicle, operation of . . . CV 411.69 
Validation sticker, theft value. . . CR 425.03 
Vehicle identification numbers, tampering with 

Generally . . . CR 749.62(A) 


(Rel.19S2CRI-8/2019 Pub.4346) 


We” 


) 


I-3 


INDEX 


BURN I 


[References are to civil (CV) and criminal (CR) instruction numbers. | 


AUTOMOBILES AND OTHER MOTOR 
VEHICLES—Cont. 
Vehicle identification numbers, tampering with—Cont.. 
Counterfeit VINs. . . CR 749.62(C) 
Owner’s VIN. . . CR 749.62(B) 
Possessing or dealing in tampered vehicles. . . CR 
749.62(D) 
Vehicular assault. . . CR 503.08 
Vehicular homicide (See VEHICULAR HOMICIDE) 
Willful or wanton disregard of safety of persons or 
property, operation in. . . CV 411.13 
Windshield sticker, theft value . . . CR 425.03 


Wrongful entrustment of motor vehicle. . . CR 
711.203 
B 
BAD CHECKS 


Passing Oijers a GR 513.11 


BAIL 
Bailments (See BAILMENTS) 
Bond agent practices, illegal 


Misrepresentation . . . CR 527.27(B) 
Reckless apprehension . . . CR 527.27(A) 
BAILMENTS 


Agreement, by 
Generally | CV. 629.01 
Pom tacie-case’. . . CV 629.03 
Cate dutyvoin CV 629.1)1 
Defined’ = CY 629.01 
Returmdutyyop. . « CV.629.01 


BATTERED PERSON SYNDROME 
Defined. . . CR 417.43 


BATTERY 
Generally . . . CV 429.03 
Sexualf @2SCR ‘507.03 


BIGAMY 
Generally. CReS19.01 


BINGO GAMES (See GAMBLING) 


BIOLOGICAL WEAPONS 

Illegal assembly or possession of chemicals or sub- 
stances for manufacturing of . . . CR 509.28 

Possession . . . CR 509.26 


Use, knowing or reckless . . . CR 509.27 


BLACKOUT OR COMA (See COMA OR BLACK- 
OUT) 


BLOOD SUPPLY 
Contaminated blood, selling or donation of . . . CR 
O20 ais 


BOATS (See VESSELS) 


BODY ARMOR 
Specifications 
Generally . . . CR 541.1411 
Wearing of during commission of felony; concluding 
instructions . . . CR 425.19 


BODY ARMOR—Cont. 
Wearing of during commission of felony; specification 
in concluding instructions . . . CR 425.19 


BONDS 
Bail bonds (See BAIL) 
Sureties (See SURETIES) 


BREAKING AND ENTERING 
Land Ae lh at.13(B) 
Structure... As CRs) 1 136A) 


BRIBERY 

Generally. » Cm 2 te 

Solicitation by public official, improper (See SOLICI- 
TATION, subhead: Compensation by public official, 
improper) 


BROKERS 

Abandonment by . . . CV 605.07 

Both parties, effect of acting for. . . CV 605.03 
Commission, recovery of . . . CV 605.01 
Damages by . . . CV 605.09 

Duty to seller broker's". CV 603.09 

Failure of transaction. . . CV 605.05 


BURDEN OF PROOF 
Generally . . . CR 405.05; CV 303.03 
Aduiter yates CVE 1°05 
Affirmative defenses . . . CR 417.27 
Final instructions; sample CR 207.11 CV 207-03 
Insanity defense . . . CR 421.29 
Insurance (See INSURANCE) 
Negligence defense (See NEGLIGENCE, subhead: Bur- 
den of proof of defenses) 
Paternity claim 
Defendant as presumed father. . . CV 705.05 
Non-defendant as presumed father. . . CV 705.03 
RICO offenses 
Acquiring or maintaining interest in enterprise or real 
property . . . CV 445.09 
Conducting or participating in affairs of enterprise 
.. . CV 445.03 
Conspiracy to engage in pattern of corrupt activity or 
collection of unlawful debt. . . CV 445.21 
Use or investment of proceeds in acquisition of real 
property, or establishment or operation of enter- 


prise ghaneG Ve 445215 
Support claim, in. . . CV 701.03 
Will contests % «».)GV).633:01 
BURGLARY 
Ageravated sae CR oll 11 
Post-9/30/2011, offenses committed. . . CR 511.12 


Pre-9/30/2011, offenses committed . . . CR 511.12 
Trespass in habitation when person likely to be present 
ee RL Let) 


BURIAL SITES, VANDALISM OF 
Gravestones and fences. . . CR 509.05(C) 
Tomb or crypt. . . CR 509.05(C); CR 509.05(D) 


BURN INJURIES 


Failure to report. . » CR 521.22(E) 
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BUSINESS RELATIONSHIPS 
Tortious interference with. . . CV 453.01 


(C 


CABARET, ADULT 

Employee, illegal acts of . . . CR 507.53(C) 
Illegally operating . . . CR 507.40(B) 

Owner or operator, illegal acts of . . . CR 507.53(B) 
Permit, operation without . . . CR 507.53(A) 


CABLE TELEVISION SERVICES 
POCO wea. 2 


CABLE THEFT 


Unauthorized device, possession or sale of . . . CR 
513.041 

CAPACITY 

Wall making ot js... CV 633.05 

CASINOS 

Gambling-related crimes. . . CR 515.15 

CAUSATION 

Generally.. 2.2.CR 41723 

Intervening causes . . . CR 417.25 

Natural consequences, responsibility for. . . CR 
417.23 


Other causes as defense . . . CR 417.25 
Proximate cause 
Negligent acts (See NEGLIGENCE) 
Sample final instructions . . . CV 207.19 
RICO offenses 
Acquiring or maintaining interest in enterprise or real 
property. . . CV 445.13 
Conducting or participating in affairs of enterprise 
.. . CV 445.07 
Conspiracy to engage in pattern of corrupt activity or 
collection of unlawful debt. . . CV 445.25 
Use or investment of proceeds in acquisition of real 
property, or establishment or operation of enter- 
prises" CV 4419 


CAUTIONARY INSTRUCTIONS 
Generally ¢ 2.4CRi101.5/nGVulol57 


CERTIFICATE 
Thett, value. J... CR 423.03 


CHARITABLE ORGANIZATIONS CONTRIBU- 
TIONS 

Value, deception or act to solicit contribution from el- 
derly or disabled . . . CR 425.03 


CHECKS 
Bad checks, passing of . . . CR 513.11 
Theft, value. . . CR 425.03 


CHEMICAL TESTS 
Operating under influence of alcohol or drugs with re- 
fusal to submit to. . . CR 711.19(A)(2) 


CHEMICAL WEAPONS 
Illegal assembly or possession of chemicals or sub- 
stances for manufacturing of . . . CR 509.28 


CHEMICAL WEAPONS—Cont. 
Possession. . . CR 509.26 


Use, knowing or reckless . . . CR 509.27 


CHILD ABUSE AND NEGLECT 
Failure of person acting in official or professional ca- 
pacity to report known or suspected 
Generally . . . CV 407.25 
Cleric or church leader. . . CV 407.27 
False report, making of . . . CR 521.14 
Parental education neglect. . . CR 519.222 
Permitting yee Re o0>,15 
Sexual abuse”... . Gado 02 


CHILDREN (See also MINORS) 
Abortion performed on woman under 18, unlawful 
, ee CRISTO 2B: CRaST9 1 71 
Abuse or neglect (See CHILD ABUSE AND NE- 
GEECT) 
Administrator, action against parents by. . . CV 
407.17 
Care provider 
Death or serious injury of child, failure to disclose 
Ww eMCRISLOZS 
Misrepresentation by. . . CR 519.224 
Cigarettes, illegal distribution of . . . CR 527.02(B)(1) 
et seq. 
Consortium (parent-child), loss of . . . CV 315.03 
Custody, interference with (See CUSTODY, INTER- 
FERENCE WITH) 
Damages for child 
Generally . . . CV 407.23 
Consortium (parent-child), loss of . . . CV 315.03 
Earnings, loss of . . . CV 407.21 
Emancipation, effect of . . . CV 407.21 
Inclusion or exclusion in damages for parent 
se GNSS 5 27/ 

Negligence by parent, effect of . . . CV 407.17 
Delinquency or unruliness, contributing to (See JUVE- 
NILE DELINQUENCY, subhead: Contributing to 

delinquency or unruliness) 


Duty of parents. . . CV 407.15 

Earnings, recovery for loss of . . . CV 407.21 
Emancipation. . . CV 407.21 
Endangerment #°.":/G@R‘519.22 

Enticement, criminal . . . CR 505.05 


Family offenses (See FAMILY OFFENSES) 

Injury to, award for. . . CV 407.23 

Miscarriage, damages . . . CV 315.07 

Motor vehicle, operation of . . . CV 407.09 

Negligence (See NEGLIGENCE, subhead: Children, 
actions by or involving) 

Ordinary care of or by (See NEGLIGENCE, subhead: 
Ordinary care) 

Paternity claim, exhibiting of child in. . 

Safety of child, care for. . . CV 407.01 

Schools (See SCHOOLS) 

Sex offenses involving (See SEX OFFENSES) 

Sexual abuse .. . CR 519.22 

Statutory violations by . . . CV 407.07 

Stealing of child. . . CR 505.04 

Stillbirth, damages . . . CV 315.07 

Support claims (See CHILD SUPPORT) 


eG oe Ua e 
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CHILDREN —Cont. 

Tobacco products, illegal distribution of . . . CR 
527.02(B)(1) et seq. 

Tort of child, liability of parents for. . . CV 407.19 

Unruliness, contributing to (See JUVENILE DELIN- 
QUENCY, subhead: Contributing to delinquency or 
unruliness) 


CHILD SUPPORT 
Interference with issuance or modification of support 
Olucigemioy Aottg Las 31 
Nonsupport, claim for 
Generally. >. CR919:21(A); CR 319.2)(B) 
Contributing to nonsupport of dependents. . . CR 
yO tC) 


CIGARETTES, ILLEGAL DISTRIBUTION OF (See 
TOBACCO PRODUCTS, ILLEGAL DISTRIBU- 
TION OF) 


CIRCUMSTANTIAL EVIDENCE 
Detined ie. 2CRH409;01; CV<305:01 


CIVIL CONSPIRACY 
Pianeites clan 4.00. ve4435-01 


CIVIL RIGHTS 
Deprivation of . . . CV 713.01 
Interference with .. . CR 321.45 


CIVIL RULES 


General instructions. . . CV 101.45 


CLEAR AND CONVINCING EVIDENCE 
CFCNECAL yee ee Va SUSU) F 


CLOSING INSTRUCTIONS 

Alternate jurors. . . CR 425.39; CV 317.05 
Common closing remarks . . . CR 425.35; CV 317.03 
Final instructions (See FINAL INSTRUCTIONS) 
Introductory instructions. . . CV 317.01 

Sample final instructions . . . CV 207.39 


CLOSING REMARKS 
Final instructions, sample . 


COERCION 
Generally. opel RK OU5.12 


COIN MACHINES, TAMPERING WITH 
Generally#@) CR°STT32 


COMA OR BLACKOUT 
Acts committed while in. . 
Negligence, excuse for 
Generally . . . CV 401.21 
Affirmative defenses for automobile negligence 
SQL ONSAYI.73 


COMMISSIONS AND FEES 
Broker’s commission, recovery of . . . CV 605.01 


COMMON CARRIERS, NEGLIGENCE BY 
Generally . . . CV 401.35 
Highest degree of care. . 


COMMON LAW MARRIAGE 
Determination of . . . CV 701.15 


wAGRP07.31~6N4207:35 


. CR 417.07 


. CV 401.37 


COMPANION ANIMALS 
Cruelty fo. . . ;\CRis59161 


COMPARATIVE FAULT 
April 9, 2003, claims on or after 
One defendant. . . CV 403.01; CV 403.05 
Two or more defendants. . . CV 403.03; CV 
403.07 
Interrogatories on future damages 
One defendant 
Not required. . . CV 403.01 
Required . . . CV 403.05 
Two or more defendants 
Not required . . . CV 403.03 
Requiredicps sn CVIA03- 07 


COMPARATIVE NEGLIGENCE 

Children, duty of parents in actions by or involving 
tae CY 40s abe 

Comparative fault (See COMPARATIVE FAULT) 

Conclusions 


One plaintiff, one defendant. . . CV 406.01 
Two or more defendants 
Without plaintiff negligence . . . CV 406.03 
With plaintiff negligence . . . CV 406.05 


Fault, comparative (See COMPARATIVE FAULT) 
Interrogatories on future damages 
Comparative fault (See COMPARATIVE FAULT) 
Failure to answer; instructions during deliberations 
Ore G3 1907 
One defendant 
Not required. . . CV 403.01 
Required... - CV 403.05 
Two or more defendants 
Not required. . . CV 403.03 
Requitcde aye CV Slo CV 403,07 
Issues regarding negligence, presentation of (See NEG- 
LIGENCE, subhead: Issues, presentation of) 
January 5, 1988 
Claims before 
One defendant. . . CV 403.01 
Two or more defendants. . . CV 403.03 
Claims on or after, but before April 9, 2003 
One defendant. . . CV 403.01; CV 403.05 


Two or more defendants. . . CV 403.03: CV 
403.07 
Last clear chance as element. . . CV 403.13 


One defendant 
Claims before January 5, 1988 . . . CV 403.01 
Conclusions . . . CV 406.01 
Interrogatories (See subhead: Interrogatories on fu- 
ture damages) 
Proximate cause (See PROXIMATE CAUSE) 
Rescue or attempted rescue of another. . . CV 403.11 
Risk, assumption of . . . CV 403.09 
Two or more defendants 
Claims before January 5, 1988 . . . CV 403.03 
Conclusions 


Without plaintiff negligence . . . CV 406.03 
With plaintiff negligence . . . CV 406.05 


Interrogatories (See subhead: Interrogatories on fu- 
ture damages) 
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COMPETENCE OF WITNESSES 

Paternity claim, parties in. . . CV 705.11 

Questioned competence of; instructions during trial 
ye CW S092) 


COMPLAINTS, FILING OF FALSE (See FALSE 
COMPLAINTS, FILING OF) 


COMPLICITY 
Generally, og. CR.323.03 
Specifications 
Generally . . . CR 541.01 
Firearms 
One year. . . CR 541.141 
Three year. . . CR 541.145 


COMPOUNDING OF CRIME 
Greneral la ea eRe | 24 


COMPUTER USE 
Denial of access .. . CR ‘513.81 
Unauthonmzed.... - CR-513.04 


CONCEALMENT OF ASSETS 
Generally . . . CV 447.01 


CONCLUDING INSTRUCTIONS 

Generally 7 GR 10LS99GR A250) CVelo159 

Affirmative defense . . . CR 425.03; CV 313.05 

Negligence conclusions (See NEGLIGENCE, subhead: 
Conclusions) 

One plaintiff, one defendant 
Generally. 2. ea CVi313.01 
Negligence conclusions . . 

Two or more defendants 
Generally. GVe3iae03 
Negligence conclusions 

Without plaintiff negligence . . . CV 406.03 
With plaintiff negligence . . . CV 406.05 


CONFIDENTIAL INFORMATION 
Disclosure of. ..CK 971.24 


CONSCIOUSNESS OF GUILT 
Evidence of . . . CR 409.13 


CONSENT AGREEMENTS 
Violation Olewere Gh lo 27 


CONSORTIUM, LOSS OF 
Damages; 5.) GVe315,03 


CONSPIRACY 

Genérallyy ae CR 35701 

Civil conspiracy; plaintiff's clam... CV 443.01 

RICO offenses (See RICO OFFENSES, subhead: Con- 
spiracy to engage in pattern of corrupt activity or 
collection of unlawful debt) 


CONSUMER SALES PRACTICES ACT 
Genetaly =. V2 Ol) 


. CV 406.01 


Rebates or discounts, illegal . . . CV 521.03 

Title insurance agents, violations by . . . CV 525.21 

CONTAMINATION 

Blood, selling or donation of contaminated. . . CR 
0 a We 


CONTAMINATION—Cont. 
False report, spreading of . . . CR 527.24(C) 
Human consumption items, of . . . CR 527.24(B) 


CONTRACTS 
Acceptance . . . CV 501.05 
Accord and satisfaction as affirmative defense. . . CV 
Lazo 
Affirmative defenses 
Accord and satisfaction . . 
DGtess., OY Sees 
Frustration of purpose. . 
Impracticability 
Generally on CV. O01 17 
Government action, due to. . . CV 501.19 
Mistake of fact 
Mituale eae CV 501 t1 
Unilatcraies «2 CV UIs 
Payments). CV 501023 
Prevention of performance. . . CV 501.21 
Satisfaction. .. CVS0123; CV5G125 
Water. CVeouL 27 
Agency liability 
Generally... . CV 423.01 
Independent contractors (See AGENCY LIABILITY, 
subhead: Independent contractors) 
Bailments (See BAILMENTS) 


- ea el UUl 2.8 


my Oe LS 


Damages 
Expectation, conn ait V DU LO> 
Reliance <=. CV i015 


Delineds =. a Ve U1) 

Duress as affirmative defense . . . CV 501.29 

Employment (See EMPLOYMENT RELATIONS, sub- 
head: Contracts) 

Express contracts. . . CV 501.03 

Formation of contract. . . CV 501.03 

Frustration of purpose as affirmative defense. . . CV 
SOT 15 

Government action, impracticability due to; affirmative 
delense . OV oul lo 

Implied contract. . . CV 501.03 

Impracticability as affirmative defense 
Generally. . - CVsS0ieig 
Government action, impracticability due to. . . CV 

S09 

Intent of parties. . . CV 501.07 

Interference with contractual relationship, tortious 
Mi Aa Sie 9B 


Interpretation of contract. . . CV 501.07 
Mistake of fact 
Affirmative defense, as 
Mutual mistake . . . CV 501.11 
Unilateral mistake . . . CV 501.13 


Mistake/implied in fact contract. . . CV 501.39 
Modification of contract. . . CV 501.09 
Offer and acceptance . . . CV 501.05 
Payment as affirmative defense . . . CV 501.23 
Plaintiff, clam by . . . CV 501.01 
Prevention of performance as affirmative defense 
Seems GA ice HN PA | 
Promissory estoppel. . . CV 501.31 
Public contract, unlawful interest in. . 
Quantum meruit. . . CV 501.39 


. CR 521.42 
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CONTRACTS—Cont. 
Rescission and restitution. . . CV 501.37 
Sale of goods (See SALE OF GOODS, CONTRACTS 


POR (Gio) 

Satisfaction as affirmative defense . . . CV 501.23; CV 
501.25 

Suretyship contracts, strict construction of . . . CV 
513.03 

Tortious interference with contractual relationship 
eee Ve 


Uniform Commercial Code, contracts for sale of goods 
under (See SALE OF GOODS, CONTRACTS FOR 
(UC) 

Unjust enrichment, recovery for . 

Waiver as affirmative defense. . 


et NY OU ee 
eV 201i 27 


CONTROLLED SUBSTANCES OFFENSES (See 
DRUG OFFENSES) 


CONVERSION 

Abandonment, defense of . . . CV 625.07 
Accrual of action. . . CV 625.03 
Derned mV 675.01 

Mortgagee, by . . . CV 625.05 


CORPSE, ABUSE OF 
Generally: 7 CR'927°01 


CORRUPT ACTIVITIES 

Engaging in pattern of . . . CR 523.32(A)(1); CR 
523.32(A)(2); CR 523.32(A)(3) 

RICO (See RICO OFFENSES) 


COUNTERCLAIM 
Submussion of .. 2 CV 31.07 


COUNTERFEITING 
Controlled substances . . . CR 525.37 
Trademarks . . . CR 513.34 


Vehicle identification numbers. . . CR 749.62(C) 


CREDIBILITY 
Generally ... CR 409.05; CV 305.03 
Sample final instructions . . . CR 207.05; CV 207.11 


CREDIT CARDS 
Mistiseror. . . CR 513.21 
Theit value... . CR.425.03 


CREDITORS 
Defrauding of . . . CR 513.45 


Extortionate extension of credit. . . CR 505.22 


CRIMINAL RECORD INFORMATION 
Misuse of¥. 4° SC R°527-22 


CRIMINAL RULES 


General instructions. . . CR 101.45 


CUSTODY, INTERFERENCE WITH 
Generally . . . CR 519.23(A) 
Removal of child. . . CR 519.23(B) 
Stealing of child. . . CR 505.04 


D 


DAMAGES 

Acceleration or aggravation of condition. . . CV 
B15s15 

Alcoholic beverages, service of 
Generally. . . CV 413.11 


Civil Damages Act, under. . . CV 413.07 
Annuity cost in claim for future damages . . . CV 
315,13 
Attorneys’ fees, reasonableness of . . . CV 315.39 
Automobile damage or loss. . . CV 315.19 
Broker’s liability for. . . CV 605.09 


Child, damages for (See CHILDREN, subhead: Dam- 
ages for child) 

Comparative negligence actions, interrogatories in (See 
COMPARATIVE NEGLIGENCE, subhead: Interroga- 
tories on future damages) 

Compensatory damages 
Nuisance’ 2'CV 620813 
Wrongful death. . . CV 315.49 

Consortium, loss of . . . CV 315.03 

Contract claims 


Expectation damages . . . CV 501.33 
Reliance damages . . . CV 501.35 

Criminal act, personal injuries resulting from. . . CV 
455.01 

Defamation. . . CV 431.07 

Discrimination, employment. . . CV 533.25 


Earnings, loss of 
Genérallye. 2 CV 385.19 
Minor, recovery by . . . CV 407.21 

Eminent domain actions, loss of value of remaining 
land in. . . CV 609.09 

False arrest. . . CV 441.07 

Fraud. . . CV 449.15 

Future damages 

Income tax considerations . . . CV 315.45 

Interrogatories in comparative negligence actions 
(See COMPARATIVE NEGLIGENCE, subhead: 
Interrogatories on future damages) 

Present value of . . . CV 315.45 

Tort actions based on claim for (See subhead: Tort 
actions based on claim for future damages) 

Governmental liability . . . CV 425.15 

Guarantees, actions involving . . . CV 509.07 

Income tax considerations on future damages . . . CV 
315.45 

Intentional tort claims; allocation of damages, multiple 
defendants, interrogatories required 

Generally . . . CV 429.09 

Other tortious conduct claims, with. . . CV 429.11 

Interrogatories 

Comparative negligence actions, in (See COMPARA- 
TIVE NEGLIGENCE, subhead: Interrogatories on 
future damages) 

Intentional tort claims; allocation of damages, mul- 
tiple defendants, interrogatories required 
Generally . . . CV 429.09 
Other tortious conduct claims, with. . . CV 

429.11 
Joinder, denial of . . . CV 315.27 
Joint trial of separate claims. . . CV 315.31 
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DAMAGES—Cont. 
Limitation on recovery . . . CV 315.27 
BO OE ise CV 31 2] 
Mathematic formula for. . . CV 315.05 
Medical expenses, limitation to. . . CV 315.27 
Miscarmaze <i%, CY 815.07 
Mitigation, duty of . . . CV 315.5] 
Mobile home park claims (See MOBILE HOME 
PARKS) 
Mortality table, use of . . . CV 315.43 
Multiple defendants 
Generally’. .-. CARB IO.33 
Intentional tort claims; allocation of damages, inter- 
rogatories required 
Generally . . . CV 429.09 
Other tortious conduct claims, with. . . CV 
429.11 
Negligence actions (See NEGLIGENCE) 
Nominal damages. . . CV 315.53 
Nuisance, compensatory damages for. . 
Personal injury 
Generally ee ee CY. 3.1501 
Criminal act, resulting from. . . CV 455.01 
Final instructions sample. . . CV 207.21 
Joint trial of separate claims. . . CV 315.31 
Portactionssa- = CVeot oot 
Personal property damage or loss 
Generally ae Vio 15el9 
Automobiles . . . CV 315.19 
Market value, property without. . 
Product liability . . . CV 451.21 
Punitive damages in tort actions on claims. . . CV 
81537 
Quotient verdicts. . 
Real property, damage to. . 
Residential lending practices. . 
RICO offenses 
Acquiring or maintaining interest in enterprise or real 
property. . . CV 445.13 
Conducting or participating in affairs of enterprise 
. . . CV 445.07 
Conspiracy to engage in pattern of corrupt activity or 
collection of unlawful debt. . . CV 445.25 
Use or investment of proceeds in acquisition of real 
property, or establishment or operation of enter- 
prise. . . CV 445.19 
Sale of goods, contracts for (See SALE OF GOODS, 
CONTRACTS FOR (U.C.C.)) 


MEVEIO2ICI3 


s CV531583 


CVs 1 Nai 
2ON BS loten 
ACV A280 


Separate claims, joint trial of . . . CV 315.31 

Spouse’s damages, inclusion or exclusion of . . . CV 
SISt27 

Sallis. GY 815007 

Subrogation. . . CV 315.25 


Tort actions 

Business relationship, tortious interference with 
BM VAS 01 

Contractual relationship, tortious interference with 
ee. CV et53.03 

Future damages (See subhead: Tort actions based on 
claim for future damages) 

Inheritance, tortious interference with expectancy of 
wy « CV#A5S207 


DAMAGES—Cont. 
Tort actions—Cont. 

Intentional tort claims; allocation of damages, mul- 
tiple defendants, interrogatories required 
Generally . . . CV 429.09 
Other tortious conduct claims, with. . . CV 

429.11 
Personal injury.) .-CV 315.01 
Punitive damages on claims. . . CV 315.37 
Tort actions based on claim for future damages 

Annuity, COSCOl srr tee Vrol 15 

One defendant; periodic payments in non- 
comparative negligence tort actions. . . CV 
245209 

Two defendants with interrogatories; periodic pay- 
ments in comparative negligence tort actions 
Pee Sloe 

Wrongful death, compensatory damages for. . . CV 

315.49 


DAMAGING OR ENDANGERING 
Criminal . . . CR 509.06 


DEADLOCKED JURY 
Generally 4.4,.:}CR429.093CV 318-07) 


DEATH 

Knowledge of, failure to report. . . CR 521.22(C); CR 
521.22(D) 

Wrongful (See WRONGFUL DEATH) 

DEFAMATION 

Business relationship, tortious interference with 
ee eNO 

Contractual relationship, tortious interference with 
Se ee N EOS 

Damages. . . CV 431.07 

Employment relations, tortious interference with 
soph VE452-.05 


Private figures 
Labor dispute involved or qualified privilege apply- 
ING ee CV ASIEN 
Public and private issues, involving . . . CV 431.03 
Pubbc. feures 4 CV43101 
Public officials . . . CV 431.01 


DEFENDANTS (GENERALLY) 

Believe, reasonable causeto = CR 7 37 
Comparative negligence claims (See COMPARATIVE 
NEGLIGENCE, subheads: One defendant; Two or 

more defendants) 
Multiple defendants 


General instruction. . . CV 311.03 
Concluding instructions . . . CR 425.05 
Damage claims. . . CV 315.33 


Intentional tort claims; allocation of damages, inter- 
rogatories required 
Generally . . . CV 429.09 
Other tortious conduct claims, with. . . CV 
429.11 
Weighing of evidence from. . . CR 409.15 
Reasonable cause to believe . . . CR 417.37 
Self-representation . . . CR 401.03 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


DEFENDANTS (GENERALLY)—Cont. 
Testimony, refusal or inability to give. . . CR 207.15; 
CR 409.07 


DEFENSES 
Accident. . . CR 421.01 
Affirmative defenses 
Generally . . . CR 417.27 
Automobile negligence . . . CV 411.73 
Burden of proof (See BURDEN OF PROOF) 
Concluding instructions . . . CR 425.03; CV 313.05 
Contract claims (See CONTRACTS, subhead: Affir- 
mative defenses) 
Discrimination in employment 
Generally. . CV 533.21 
Business necessity . . . CV 533.09 


Eviction from mobile home park. . . CV 613.11 
Guarantees, actions involving. . . CV 509.05 
Product liability . . . CV 451.19 
Sample final instructions . . . CR 207.19 

Alibi. . . CR 421.03 

Anger as defense to homicide . . . CR 421.11 


Animals, liability for. . . CV 409.03 
Automobile negligence, affirmative defenses for 
we ey Sy 
Battered person syndrome. . . CR 417.43 
Character. . . CR 421.05 
Concealment of assets. . . CV 447.01 
Contract claims, affirmative defenses in (See CON- 
TRACTS, subhead: Affirmative defenses) 
Conversion, abandonment as defense to. . . CV 
625.07 
Defense of another 
Defined, .CR°421.211 
Residence or vehicle 
Deadly force when in, use of . . . CR 421.23 
Presumption when in. . . CR 421.24 
Test for reasonableness in. . . CR 421.23 
Discrimination in employment; affirmative defenses 
Generallyeame, “GV, 533.21 
Businessmecessity . . . CV 533.09 


Drug use as defense to homicide. . . CR 421.11 
Duress 
GenerallysesniGR421715 
Affirmative defense in contract claim, as. . . CV 
G1, 29 
Embezzlement. . . CV 447.01 
Entrapment, unlawful. . . CR 421.17 
Eviction from mobile home park, affirmative defense to 
semen 613.11 
False arrest or imprisonment. . . CV 441.05 
Fraud in real estate sales; caveat emptor defense 
.. . CV 449.13 
Governmental liability . . . CV 425.11 
Guarantees, actions involving . . . CV 509.05 
Homicide 
Intoxication, drug or anger defense. . . CR 421.11 


Selirdeiensarmies CRi421.19 
Insanity defense (See INSANITY DEFENSE) 
Insurer’s defense of exposure to unnecessary danger 
Yet GVe8I0937 
Intoxication (See INTOXICATION) 


DEFENSES—Cont. 
Malicious prosecution 
Civil prosecution, malicious. . . CV 439.01 
Criminal prosecution, malicious . . . CV 439.03 
Necessity . . . CR 421.13 
Negligence (See NEGLIGENCE) 
Other causes of event. . . CR 417.25 


Product liability, affirmative defenses to. . . CV 
451.19 

Reputation. . . CR 421.05 

Self-defense 


Battered person syndrome. . . CR 417.43 

Bodily harm, against danger of . . . CR 421.19; CR 
421.21; CR 421.211 

Deadly force, use of . . . CR 421.21; CR 421.23; 
CR 421.211 

Death or great bodily harm, against danger of 
we STCRMONI9ACR 4712 Chaar 

Defense of another defined. . . CR 421.191; CR 
421.211 

Defined a> CR 4215197 CR?421.21 

Dwelling defined. . . CR 421.19; CR 421.21; CR 


421.23 

Harm to person or resident, against danger of 
i Oe CRM2119 

Immediate family defined. . . CR 421.19; CR 
421.21 

Non-deadly force, use of . . . CR 421.19; CR 
421.19] 

Residence defined . . . CR 421.19; CR 421.21; CR 
421.23 


Residence or vehicle 
Deadly force when in, use of . . . CR 421.23 
Denned: .«.kee GRH421 492 CR 471.21 4GR4Agi23 


Presumption when in. . . CR 421.24 
Substantial risk defined. . . CR 421.21 
Tests for reasonableness . . . CR 421.23 
Vehicle defined. . . CR 421.19; CR 421.21; CR 
421.23 
Wrongful conveyance. . . CV 447.01 
Wrongful possession . . . CV 447.01 


DELIBERATIONS, INSTRUCTIONS DURING 

Generally. . Ch 10183; CV, 10133 

Deadlocked jury . . . CR 429.09; CV 319.07 

Discussion of case during interruptions, admonition 
against 1c S10 Ol 

Interruptions . . . CR 429.01 

Law, regarding . . . CR 429.07 

Mistrial declared . . . CV 319.07 

Questions by jury . . . CR 429.05 


Sample final instruction. . . CR 207.33; CV 207.33 
Sequestration . . . CR 429.03 
Verdict, possibility of or failure to reach. . . CR 


AOD 09 CR 429 rv Sto UF 


DELIVERY OF INSTRUCTIONS (GENERALLY) 
Generally . . . CR 405.01 
Effective delivery 
Generally . . . CR 101.09; CV 101.09 
General instructions . . . CR 101.79; CV 101.79 
"best for SBC R; LOIN I Cveivier 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 
DELIVERY OF INSTRUCTIONS (GENERALLY)— DISCRIMINATION, EMPLOYMENT—Cont. 
Cont. Defenses, affirmative 
Time of delivery Generallyior, ehGWe53321 
Generally . . . CR 101.07; CV 101.07 Business necessity . . . CV 533.09 
Stages of trial, throughout . . . CR 101.03: CV Direct evidence; disparate treatment claims. . . CV 
101.03 533.05 
Disability discrimination 
DEMONSTRATIONS Generale, . CV83ali 
Instructions prior to conducting of . . . CR 401.17; CV Reasonable accommodation . . . CV 533.13 
309.17 Disparate impact claims . . . CV 533.07 
Disparate treatment claims 
DEPOSITIONS Directrevidence, 44. APGV 933.05 
Generally . . . CR 409.27; CV 309.07 Indirect evidence . . . CV 533.03 
DEPRIVING OF PROPERTY Hostile work environment; sexual harassment. . . CV 
Defined CR 417.13 so agi . 
+ bee oie Reasonable accommodation. . . CV 533.13 
DERELICTION OF DUTY Retaliation. :. 1 CV 533.19 
Detention facilities, officers in. . . CR 521.44(C) pexual harassment 
Judicial officers... .....CR 521.44(B) Hostile work environment . . . CVi933.17/ 
Law enforcement officers . . . CR 521.44(A); CR Poss Of tape gpPCnC tt tet alae aaa 
521.44(B) DISORDERLY CONDUCT 
Ministerial officers . . . CR 521.44(B) Generally . . . CR 517.11(A); CR 517.11(B) 
Public officials . . . CR 521.44(D) Riot (See RIOT) 
j 2; 
Public servants . . . CR 521.44(E) DISPUTED ISSUES 
DESECRATION General instructions . . . CR 101.53; CV 101.53 
Generally sees (CR) 527.11 DOCUMENTS 
DETAINEES (See PRISONS, PRISONERS AND DE- Drug documents, illegal processing of . . . CR 525.23 
TAINEES) Residential lending, failure to return original documents 
related to . SePeG@Ve523114 
DIRECT EVIDENCE Unlawful conduct with respect to documents. . . CR 
Defined . . . CR 409.01; CV 305.01 50533 
DISABLED PERSONS AND DISABILITIES DOGS 
Assistance dog Assistance dog 
ASSault O18 Slee kool] 32) Assaulting 3% . CR:321.321 
THerttoiy. 245 GReaisi02 Theft... u@ Regu 307. 
Blind persons, failure to yield right of way to. . . CV Failure to confines, #4 CR 333722 
411.63 Fighting. paral Rw559.03 
Discrimination, employment Liability for. . . CV 409.01 
Generallyere CVe086 41 Police dog 
Reasonable accommodation . . . CV 533.13 Assaultings 94 CR 521,321 
Identity fraud. . . CR 513.49 d bates eters Oi lays K)2 
Insurance claims for total disability (See INSURANCE, Service dog, theft. of . . 7 CRi5d3:02 
subhead: Disability, total) Thefttoy . . CR SIZ02 
Negligence and ordinary care. . . CV 401.09 
Theft or fraud, value and special property... . CR DOMESTIC VIOLENCE 
425.03: CR 425.23; CR 513.02 SHC EL Nips loth 2's 
Sample final instructions . . . CR 207.17 
DISCHARGE OF JURY ‘ 
Generally . . . CR 101.87; CV 101.87 DRIVER’S LICENSE OFFENSES 
Wcrecimentewthoutes , ROGRPMaON I Blank driver’s license form, theft, value. . . CR 
Overnight adjournment. . . CV 317.09 425.03. : asta 
Rights after discharge . . . CR 429.13 Expired license, operation of vehicle with. . . CR 


DISCRIMINATION, EMPLOYMENT 

Crencialyss eV O38 

Adverse impact claims. . . CV 533.07 

Business necessity defense . . . CV 533.09 

Circumstantial evidence; disparate treatment claims 
Soak VS 0 ue 

Constructive discharge. . 

Damagés .. . .'CVi533225 


UY yore 


710.12(A)(1)(b) 

Financial responsibility suspension, operation of vehicle 
while under. . . CR 710.16 

Motorcycle operated without valid license. . . CR 
710.12(A)(2) 

Reinstatement of license after suspension, operation of 
vehicle without. . . CR 710.21 

Restricted license, operation of vehicle in violation of 
pres RW/ 40. 11(B) 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


DRIVER’S LICENSE OFFENSES—Cont. 
Suspended license, operation of vehicle under 
Generally . . . CR 710.11(A) 
Financial responsibility suspension . . . CR 710.16 
Reinstatement of license after suspension, operation 
of vehicle without. . . CR 710.21 
Valid license, operation of vehicle without 
Expired license . . . CR 710.12(A)(1)(b) 
Motorcycle . . . CR 710.12(A)(2) 
No license ever issued . . . CR 710.12(A)(1)(a) 


DRUGGISTS 

Care, standard of . . . CV 419.01 

Ephedrine product, unlawful or improper sale of 
Reems 25:56 

Pseudoephedrine product, unlawful or improper sale of 
Ppa GKiD2956 


DRUG OFFENSES 
Abuse 
fsenerally am CR525. 
Instruments, possession of . . . CR 525.12 
Intoxicants. . . CR’525.31 
Perantang..2) 2 GR-325.13 
Aggravated possession . . . CR 525.11 
Anabolic steroids, administration or distribution of 
ee eR 32 UO 
Animal drugs, trafficking in. . . CR 525.09(B) 
Cocaine, possession of . . . CR 525.11 
Corrupting another. . . CR 525.02 
Counterfeit controlled substances, offenses involving 
{dey AE OS PAE 
Deception to obtain drugs . . . CR 525.22 
Defenses based on acting under influence of drugs; ho- 
micide 4 .CR42 1.1) 
Documents, drug; illegal processing of . . . CR 525.23 
Ephedrine product 


Purchase of, unlawful or improper. . . CR 525.55 
Sale of, unlawful or improper. . . CR 525.56 
Eviction of tenant for. . . CV 613.05 
Forfeiture pursuant to. . . CR 525.42 
Funding of drug or marijuana trafficking. . . CR 
325.05 
Hashish, possession of . . . CR 525.11 
Heroin, possession of . . . CR 525.11 
Homicide, drug use as defense to. . . CR 421.11 
Instruments of drug abuse, possession of . . . CR 
525)12 
Intoxicants 
XDUSCH Beh 2) .a 
Wraiichinee, =. Rt 20:52 
LSD; possession,of 2¢.19.CR525111 
Manufacture, illegal 
Generally . . . CR 525.04 
Chemicals for, assembly or possession of . . . CR 
525.041 
Marijuana 
Aggravated possession . . . CR 525.11 
Cultivation. . . CR 525.04 
Trafficking, funding of . . . CR 525.05 
Nitrous oxide, possession in motor vehicle of . . . CR 
§23:33 


DRUG OFFENSES—Cont. 


Non-controlled substances, trafficking in. . . CR 
525.09(A) 
Paraphernalia offenses . . . CR 525.14(C) 
Possession 
Aggravated. . . CR 525.11 
Chemicals for manufacture of drugs. . . CR 
525.041 


Defined .. . CR 417.21 


Drug abuse instruments . . . CR 525.12 


Nitrous oxide in motor vehicle . . . CR 525.33 
Pseudoephedrine product 

Purchase of, unlawful or improper. . . CR 525.55 

Sale of, unlawful or improper . . . CR 525.56 
Sale, preparation of drugs for. . . CR 525.07 


Samples, dispensing of . . . CR 525.36 
Tampering with drugs. . . CR 525.24 
Theft of dangerous drugs. . . CR 513.02 
Trafficking 
Crenerany na CR. 2 US 
Animal drugs. . . CR 525.09(B) 
Intexicants:.a. +, Rao 25-32 
Marijuana trafficking, funding of . . . CR 525.05 
Non-controlled substances . . . CR 525.09(A) 
Traffic offenses; operation under influence of alcohol or 
drugs 
Generally . . . CR 711.19 
Physical control of vehicle while under influence 
Bee Ch. 1MISLOA 
Prohibited alcohol or drug concentration, operating 
with. . . CR 711.19(A)(1)(b)-G) 
Refusal to submit to chemical test. . . CR 
711.19(A)(2) 
Watercraft and waterways violations 
Operating vessel under influence of alcohol or drugs 
... CR 547.11(A)C) 
Prohibited alcohol or drug concentration, operating 
vessel with. . . CR 547.11(A)(2)-(6) 


DURESS 
Defense of 
Generally: 7 CR 421.75 
Affirmative defense in contract claim, as... CV 
501.29 
E 
EASEMENTS 


Generally . . . CV 601.09 


Eminent domain actions, treatment in. . . CV 609.13 


ECONOMIC RELATIONSHIPS, INTERFERENCE 
WITH 

Business relationship, tortious interference with 
seat, GV4.453,01 

Contractual relationship, tortious interference with 
» yay eM Goa 

Employment relations, tortious interference with 
€kGN93.05 

Inheritance, tortious interference with expectancy of 
22. CV AS208 
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EJECTMENT 
Generally . . . CV 601.01 


ELDERLY PERSONS 

Identity fraud. . . CR 513.49 

Theft or fraud, value and special property . . . CR 
423.03552R 425.23> CR 513.02 


EMANCIPATION 
Defined . .'. CV 407.21 


Loss of earnings, ability to recover. . . CV 407.21 


EMBEZZLEMENT 
Generally . . . CV 447.01 


EMINENT DOMAIN 

Generally . . . CV 609.01 

Appraisal of structures. . . CV 609.11 

Compensation 
Generalivs 2. GCVsb09.05 
ascents sos CV O09. 13 
Fixtures, valuation of . . . CV 609.15 
Natural assets, valuation of . . . CV 609.17 
Potential use considerations . . . CV 609.07 
Special use property, valuation of . . . CV 609.19 
Structures, appraisal of . . . CV 609.11 


Concluding instructions . . . CV 609.21 

Damages for loss of value of remaining land. . . CV 
609.09 

Easements, treatment of . . . CV 609.13 

Pixturess-valuation: of... CV 609715 

Natural assets, valuation of . . . CV 609.17 

Potential use considerations in compensation. . . CV 
609.07 


Special use property, valuation of . . . CV 609.19 
Structures, appraisal of . . . CV 609.11 

Verdict. . . CV 609.23 

View of property by jury . . . CV 609.03 


EMOTIONAL DISTRESS, INFLICTION OF 


Intentional . . . CV 429.05 
Negligent. . . CV 429.07 
EMPLOYMENT RELATIONS 
Contracts 
Generally 2 PoC Vro3 7.01 
Breach of contract, employer liability for. . . CV 
53085 


Third party, liability to. . . CV 537.09 

Defamation of private figures involved in labor dispute 
eo Cav > 105 

Discrimination (See DISCRIMINATION, EMPLOY- 
MENT) 

Employee injury, disease, condition or death; employer 
intentional tort. . . CV 537.05 

Fair representation, union’s duty of . . . CV 537.15 

Hostile work environment claim; sexual harassment 
aeieuthe V, DOSTIM 

Interference with, tortious . . 

Labor-management disputes . 

Liability 
Employees, to. . 


. CV 453.05 
. £EVESZIMS 


EAC ESE TENS 


Government employees acting in proprietary function 


‘tee R425: 03,0" 425,03 


EMPLOYMENT RELATIONS—Cont. 
Liability—Cont. 
Third parties, to 


Contract claims. . . CV 537.09 
Tort'claimse CV"s3 707 
Physical injuries to employees; employer intentional tort 
ly CVeS 37s 
Sexual harassment 
Hostile work environment . . . CV 533.17 
Loss of tangible job benefit. . . CV 533.15 
Torts 
Employee injury, disease, condition or death 
al HENTS37 05 
Interference with employment relations, tortious 
bre. GV 453.05 
Physical injuries to employees . . . CV 537.05 
Third parties, liability to. . . CV 537.07 
Wrongful discharge as public policy tort. . . CV 


53757 
Trade secrets, appropriation of . . . CV 537.11 
Workers’ compensation claims (See WORKERS’ COM- 
PENSATION CLAIMS) 
Wrongful discharge 
Generally 9~ 2 CV 557.01 
Public policy tort, as. . . CV 537.17 


ENDANGERING 

Aircraft-airport operations . . . CR 509.08 
Criminal . . . CR 509.06 

Patients . . . CR 503.341 


ENTRAPMENT 
Defense of unlawful . . . CR 421.17 


ERROR IN INSTRUCTIONS 
Appeals as basis tors”. = "CR Ola tC y lOlede 


ESCAPE 
Generally . . . CR 521.34(A)(1) 
Aiding of 
Generally 37.4: CR 521:33(B) 
Conveyance of item into detention facility. . . CR 


S213 5(A);: CRESS 6 


Sexually violent predator. . . CR 521.34(A)(2) 


EVICTION, RESIDENTIAL 
Breach of tenant obligations . . 
Drug activity en CV 013.03 
Mobile home parks (See MOBILE HOME PARKS) 
Non-payment of rent 
Generally enw VeG 13.01 
Mobile home park tenant. . 


EVIDENCE 
Generally . -. CR 10133+C¥40133 
Accomplice testimony . . . CR 409.17 


OC NEO 13.03 


geben V0 det 


Acts of witnesses, weighing of testimony on. . . CR 
409.33 
Audiotapes . . . CR 409.29 


Battered person syndrome . . . CR 417.43 
Circumstantial evidence defined . . . CR 409.01; CV 


305.01 
Civil case, results in. . . CR 405.09 
Clear and convincing . . . CV 303.07 
Consciousness of guilt. . . CR 409.13 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


EVIDENCE—Cont. 
Credibility and tests for. . . CR 409.05; CV 305.05 
Defined . . . CR 409.01; CV 305.01 
Depositions . . . CR 409.27; CV 309.07 
Destruction of . . . CV 437.01 
Direct evidence defined . . . CR 409.01; CV 305.01 
Exclusions from 
Generally . . . CR 409.03; CV 305.03 
Sample final instruction. . . CV 207.09 
Pxmpits’, 2. CR40975 
Expert testimony (See EXPERT WITNESSES) 
Eyewitness testimony, credibility of . . . CR 409.05; 
CV 305.05 
Guilt, consciousness of . . . CR 409.13 
Interference with. . . CV 437.01 
Interpreters and translators 
Civieiats, 1D eV SOLS 
Criminal trials, in. . . CR 401.29 
Layman’s opinion. . . CR 409.19; CV 309.09 
Limited purpose evidence; instructions during trial 
meracR 4011232 CV 309105 
Multiple defendants, evidence from. . 
Polygraph tests. . . CR 409.23 
Preponderance of evidence . . . CR 417.29; CV 303.05 
Presumptions . . . CR 417.33 
Prima facie evidence (See PRIMA FACIE EVIDENCE) 
Prior convictions and acts 
Concluding instructions. . . CR 425.15 
Trial, instructions during. . . CR 401.25; CR 
409.11 
Sample instructions 
Evidence and references, sample final instruction for 


SLOG Sle) 


ee 20 7.07 
Exclusion, sample final instruction for. . . CV 
207.09 
Inferences, sample final instruction for evidence and 
wee CK. 207.03 
Spoliation . . . CV 437.01 


Tampering with. . . CR 521.12 
Testimony (See TESTIMONY) 
Vramscnpis. a CR 40927. CV_ 309 0/ 
Translators, interpreters and 


Cw iriats. im... CV 30T 13 

Criminal trials, in. . . CR 401.29 
Videotapes . . . CR 409.31 
EXHIBITS 


Generally . . . CR 409.25 


Sample final instructions . . . CR 207.07 
EXOTIC ANIMALS 
Oifences telated 10 2. af Redo lel3 


EXPERIMENTS, TESTS OR DEMONSTRATIONS 
Instructions prior to conducting of . . . CR 401.17; CV 
S099 


EXPERT WITNESSES 

Generally . . . CR 409.21; CV 309.11 

Fraud, opinions on. . . CV 449.07 

Hypothetical questions . . . CR 409.21; CV 309.11 


Paternity claim, serological tests in. . . CV 705.07 
Polygraph examiners . . . CR 409.23 
Sample final instructions . . . CV 207.15 


EXPLOSIVE DEVICES 

Illegal assembly or possession of chemicals or sub- 
stances for manufacturing of . . . CR 509.28 

Possession. . . CR 509.26 


Use, knowing or reckless . . . CR 509.27 


EXTORTION 

Generally. .. CR JU). £1 

Coeneion: aa CR 503.12 

Credit, extortionate extension of . . . CR 505.22 


EYEWITNESSES 
Credibility, weighing of . . . CR 409.05; CV 305.05 


F 


FAILURE TO REPORT CRIME 
Felony a GR 521722(A) 
Gunshot or stab wound. . . CR 521.22(B) 


FAIR HOUSING RIGHTS 
Interference with. . . CR 527.03 


FALSE ALARMS, MAKING OF 
Generallyee .. CR 51737 


FALSE ARREST OR IMPRISONMENT 
Generally . . . CV 441.01 

Damages. . . CV 441.07 

Defined. . . CV 441.01 

Eligibility to arrest. . . CV 441.03 
Probable cause, defense of . . . CV 441.05 


FALSE COMPLAINTS, FILING OF 
Patient abuse and neglect, complaint of . . . CR 503.35 


FALSE LIGHT 
Invasion of privacy. . . CV 433.09 


FALSE REPORTS, MAKING OF 
Chii@ abusevor neglect. 7. CR 521.14 
Contamination . . . CR 527.24(C) 


FALSE REPRESENTATION 
Generallyemoe CR 521513 
Insurance claims . . . CV 709.17 


FAMILY OFFENSES 

Abortion offenses (See ABORTION OFFENSES) 

Bigamypo weg Rs) 19.0) 

Consent agreement, violation of . . . CR 519.27 

Custody, interference with (See CUSTODY, INTER- 
FERENCE WITH) 

Delinquency or unruliness of child, contributing to (See 
JUVENILE DELINQUENCY, subhead: Contributing 
to delinquency or unruliness) 

Domestie yiolences, sauGRed1025 

Endangerment of child. . . CR 519.22 

Protection order, violation of . . . CR 519.27 

Support orders, violation of 
Interference with issuance or modification of order 

Weak SL 
Nonsupport of dependents 
Generally . . . CR 519.21(A); CR 519.21(B) 
Contributing to nonsupport of dependents 
oe CRS 19 2T(C) 
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FAMILY OFFENSES—Cont. 

Unruliness of child, contributing to (See JUVENILE 
DELINQUENCY, subhead: Contributing to delin- 
quency or unruliness) 


FINAL INSTRUCTIONS 


Generally... > CV 317.07 
Closing remarks. . . CR 425.43 
Preliminary instructions, repetition of . . . CR 101.29; 
CVA10TL9 
Sample instructions 
Additional finding . . . CR 207.29 
Affirmative defense . . . CR 207.19 
Alternate juror. . . CR 207.41 


Burden of prog, CR'207.11 CV 20703 

Case-specific facts and law. . . CV 207.17 

Closing’. . . CV 20739 

Closing remarks, common. . 
207.30 

Credibility... ..CR 207-03;3@V 2207 x1" 

Defendant refusing to give testimony. . . CR 
207.15 

Deliberations, conduct during . 

Depositions . . . CV 207.13 

Domestic violence . . . CR 207.17 

Evidence and inferences . ~ ¥¢CR 207-03 

Evidence and references 7 CVE 07-07 

Evidence excludes 7. . CV 204,09 

Exmibits.. . CR 207 07 

Expert withesses 2 GV 207315 

POLepcisOne ss CR Uso) 

Income taxes . a GV 20731 

Introduction . . \ GRe207,017CVi20701 

Mathematical formula. . . CV 207.23 

Mitigate, duty to ~..- 7 C'V2207°25 

Mortality tables) --CV 20/29 

Personal injury or damage . . . CV 207.21 

Preponderance 4a) 3 -CR@07 21: CV 207.05 

Present value of future damage . . . CV 207.31 

Prior convictions . . . CR 207.09 

Proximate cause. . . CYM0249 

Questions’ by jury ae oR 2077375 GV 207.39 


CROLL Y, 


ee ee 


Quotient verdict. . . CV 207.27 

Reasonable doubt. . . CR 207.13 

Reasonableness . . . CR 207.25 

Testimony, defendant refusing to give. . . CR 
2075 

Unanimous verdict . . . CR 207.39 

Verdictsen, (CR 207.27 


Special requests Peek nCRilO ss tC RELOR SNC V 
(OT 3a CVeELUL 


FIRE AND POLICE PERSONNEL 

Acts of police, weighing of testimony on. . . CR 
409.33 

Aggravated vehicular homicide specification, peace offi- 
cer as victim of . . . CR 541.1414 

Dereliction of duty by law enforcement officers 
.. . CR 521.44(A); CR 521.44(B) 

Discharge of firearm at peace officer or correction offi- 
cer specification. . . CR 541.1412 

Failure to obey order of police officer 
Generany . oa CR 921.551 


FIRE AND POLICE PERSONNEL—Cont. 

Failure to obey order of police officer—Cont. 
jLrathe otfenses... Paces og 

Impersonation of officer (See IMPERSONATION OF 
OFFICER) 

Justice and public administration, offenses against (See 
JUSTICE AND PUBLIC ADMINISTRATION, OF- 
FENSES AGAINST, subhead: Police officers, involv- 
ing) 

Police dog or horse 
Assaultings GR 21321 
Theta 22 GR 513,02 

Premises liability, action for. . 

Specifications 
Aggravated vehicular homicide, peace officer as vic- 

timof. . . CR 541.1414 
Discharge of firearm at peace officer or correction 
officer. . . CR 541.1412 


CVSOLELOT 


FIREARMS 
Career criminal, use of firearm by . . . CR 523.132 
Concealed handgun license, falsification of or possess- 
ing revoked or suspended. . . CR 523.1211 
Defaced firearm 
Generally . . . CR 523.201(A)(2) 
Identification marks. . . CR 523.201(A)(1) 
Defined. . . CR 417.41 
Discharge of firearm at peace officer or correction offi- 
cer specification. . . CR 541.1412 
Displayed, brandished or indicated possession of or 
used firearm specification (three year). . . CR 
541.145 
Gunshot wound, failure to report. . . CR 521.22(B) 
Habitation, discharging at or into. . . CR 523.161 
Liquor permit premises, illegal possession in. . . CR 
523.121 
Minors, possession by 
Furnishing to minors. . . CR 523.21 
Underage purchase . . . CR 523.211(B) 
Motor vehicle, improper handling in. . . CR 523.16 
Prohibited premises, discharging on or near. . . CR 
323/162 
Robbery with deadly weapon. . . CR 511.02 
School premises, on or near (See WEAPONS, DAN- 
GEROUS, subhead: School premises, firearms, weap- 
ons or ordnance on or near) 


Specifications 
Complicity 
Oneveat. 7. CR S414) 
Thréegeat ese Chios) las 


Discharge of firearm at peace officer or correction 
officenya, aryCR 541.1412 

Displayed, brandished or indicated possession of or 
used firearm (three year). . . CR 541.145 


One year (2 UR 54a 
Physical harm, deadly weapons and. . . CR 425.21 
Three year. . . CR 541.145 


Theft of.83%..CR 5 h3,02 

Underage purchase . . . CR 523.211(B) 

Violent career criminal, use of firearm by. . . CR 
Deka e 
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FIRE, LOSS BY 
Insurance (See INSURANCE) 


FLAG BURNING 
C01) x11 be OF AN | 


FOOD, SALE OF 
Adulterated food. . . CV 450.01 


FOOD STAMP FRAUD 

Illegal use. . . CR 513.46(B); CR 513.46(C) 

Trafficking . . . CR 513.46(A) 

WIC program benefits, illegal use of . . . CR 
513.46(B); CR 513.46(C) 


FORFEITURE 

Diminishing or interfering with forfeitable property 
ae GR] .07 

Drug offense conviction, pursuant to. . . CR 525.42 

Gang activity, participation in. . . CR 523.44 

FORGERY 

Generally . . . CR 513.31(A) 

Identification cards. . . CR 513.31(B) 

Valtioens . R425.()3 

FRAUD 

Generally . . . CV 449.01 

Bad checks, passing of . . . CR 513.11 

Charitable organizations contributions . . . CR 425.03 

Concluding instructions . . . CV 449.17 

(sted Cards, Mususe OF... . dak ol 3.24 

Creditors, defrauding of . . . CR 513.45 

Damages. . . CV 449.15 

Defense of caveat emptor in real estate sales. . . CV 
449.13 

Defined. . . CV 449.01 

Disclosure by person with duty to speak. . . CV 
449.1] 

Elements. . . CV 449.03 


Expert testimony on. . . CV 449.07 
Food stamps, involving (See FOOD STAMP FRAUD) 
Forgery 
Generally . . . CR 513.31(A) 
Identification cards. . . CR 513.31(B) 
Fraudulent purpose . . . CR 417.03 
Hostelry, defrauding of . . . CR 513.41 
Identity fraud. . . CR 513.49 
Impersonation of officer (See IMPERSONATION OF 
OFFICER) 
Insurance fraud 
Generally . . . CR 513.47 
Acentabye. tC VE70055 
Investigation and inspection, duty of . . . CV 449.09 
Livery, defrauding of . . . CR 513.41 
Medicaid fraud 
Generally . . . CR 513.40 
Medicaid eligibility fraud. . . CR 513.401 


Vale on eit, 42) US 
Non-fraudulent types of representations . . . CV 449.05 
Real estate sales, caveat emptor in. . . CV 449.13 
Records tampering . . . CR 513.42 
Securing of writings by deception. . . CR 513.43 
Securities claims 

Common law claims for relief . . . CV 541.09 


FRAUD—Cont. 
Securities claims—Cont. 

Sales fraud, liability of seller for. . 
Simulation, criminal. . . CR 513.32 
Slugs, making or using. . . CR 513.33 
Special property, value and. . . CR 425.03; CR 425.23 


. CV 541.01 


Telecommunications fraud. . . CR 513.05 
Tortious interference with expectancy of inheritance, as 
: GY 493.07 


Trademark counterfeiting . . . CR 513.34 
Value and special property . . . CR 425.03; CR 425.23 
Worker’s compensation 

Generally . . . CR 513.48 

Value. Sage, CRiA25.03 


FUNCTIONALLY IMPAIRED PERSONS 
Failure to provide for. . . CR 503.16 


G 


GAMBLING 
Generally: ..« “CR fo-02 
Bingo games 
Amusement (legal) games 
Prohibited games, conducting of . . . CR 515.12 
Prohibited operators . . . CR 515.11 
Record violations. . . CR 515.10(A); CR 
SALOU) 
Rules violations. . . CR 515.09 
Instant bingo conduct, illegal 
Genera lve peek. 15.09! 
Owner or lessor, by . . . CR 515.094 
Veteran’s organization, fraternal organization or 


sporting organization, by. . . CR 515.13 
Non-amusement (illegal) games . . . CR 515.07; CR 
ol Sel2 
Operating as distributor, illegally . . . CR 515.081 
Operating as manufacturer, illegally... CR 
515.082 
Prohibited games (for amusement only). . . CR 
51302 


Raffle conduct, illegal . . . CR 515.092 
Casino-related crimes. . . CR 515.15 
Cheating 

BeforeJulycinl9969. 3 CRIS15.05 

On’ or aftermiuly) 1.591996 . .. «..CR.515.05(A) 
Game*of chanceidefined . (% GR' 315.07 
Gaming, public. . . CR 515.04 
House of gambling, operation of . . . CR 515.03 
Raffle conduct, illegal. . . CR 515.092 
Record violations in legal games. . . CR 515.10(A): 

GR.515.10(C); CR 515100) 


Scheme of chance defined. . . CR 515.07 
Skill-based amusement machine prohibited conduct 
m. SCReI5.06 


Sporting events, corruption of 
Before July 1, 1996. . . CR 515.06 
On or after July 1, 1996. . . CR 515.05(B) 


GAMING (See also GAMBLING) 
Public gaming. . . CR 515.04 
Raffle, illegal conduct of . . . CR 515.092 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


GANG OFFENSES 
Participation in criminal gang 


Generally Yo -CRS23.42 
Forfeiture for. . . ‘CR 523.44 
Specification. . . CR 541.142 


GASOLINE, FAILURE TO MAKE FULL PAY- 
MENT 

Theft or fraud, value and special property . . . CR 
513.02 


GENERAL INSTRUCTIONS 

Generally . . . CR 101.47; CR 405.03; CV 101.47 

Advisory instructions . . . CR 101.57; CV 101.57 

Brevity, importance of . . . CR 101.73; CV 101.73 

Burden of proof. . . CR 405.05; CV 303.03 

Cautionary msiructiogs,.... ..CR T0137; CV 10157 

Civil case, results in. . . CR 405.09 

GivileRules:... = .CV 101.45 

Completeness and accuracy, necessity for. . . CR 
TOR CU FEV HOTS? 

Concluding instructions . . 
CY LUT Oo 

Criminal Rules. . . CR 101.45 

Denned) ao CR LOU 47 CV 1 hay 

DelVeryeae: CROLL yo, Chas gic Vv LOL 79 

Disputedissucs. ... GRalUicoa. CV 101-53 

GindelineS tone am CR 10165 ef Seq., CV 10165. e 
seq. 

Impartiality and fairness, necessity for. . 
GV a10187/ 

laweexplanation-01 ape CR LOE SoaCV, LOTS 

Legal terms and expressions, defining . . . CR 101.65; 
GY 10065 

Logical sequence, importance of . . . CR 101.67; CV 
101.67 

Objectionssatterz.. - GReIOL 635CVGIO1.63 

Objectivity; necessity forse ..CR AOL G7: CV 1OL id 

Ordinary and understandable language, use of . . . CR 
TOTS CR LOLSTGN LOR Ia CV eLO ES | 

Pertiience Of. GRe0109°-C Vel0I 69 

Reasonable doubt. . . CR 405.07 

Repetition, importance of . . . CR 101.73; CV 101.73 

Requests alter eae Rel IO 31CV e063 

Special requests . -¥"CR -EOI 7/5; GVML0I75 

Tailoring to individual case. . . CR 101.75; CV 
LOLS 

Undisputed facts . . 

Undisputed issues . . 

Verdict forms and instructions. . 
Ao ate OLY 

Written instructions . . 


a VCRELOIUD9. CRA O1, 


SCROLL IAEeV 1Ois! 
. CR 101.49; CV 101.49 
CRI Hey 


. CR 101.61; CV 101.61 


GIFTS 

Condition of return, gift upon. . . CV 637.11 
Défined’. 22°CV 637.01 

Elements of valid gift. . . CV 637.05 


Mortgage or money represented by mortgage, gift of 
free es .09 

Presumption of acceptance . . . CV 637.03 

Proof required . . . CV 637.07 


mee egal: 


GOVERNMENTAL LIABILITY 


Buildings or grounds, failure to maintain. . . CV 
425.07 

Damages. . . CV 425.15 

Defenses... . CV ADS 11 


Employees acting in proprietary function, negligence of 
em CRM25.03;-CY 42505 


Ice and snow accumulations, failure to remove. . . CV 
425.05 
Immunity for discretionary functions. . . CV 425.11 
Motor vehicle, negligent operation of . . . CV 425.01 
Negligence 
Buildings or grounds, failure to maintain. . . CV 
425.07 
Employees acting in proprietary function. . . CV 
425.03 
Ice and snow accumulations, failure to remove 
2) EVA29 05 


Motor vehicle, operation of . . . CV 425.01 
Roads and bridges, maintenance of . . . CV 425.05 


Roads and bridges, improper maintenance of . . . CV 
425.05 
Statute of limitations . . . CV 425.13 
Statutes, under specitic.... | CVi425.09 
GRAND JURIES 
Instructions to. . . CR 301.07 
Oath 
Courtreporters - aes -CRe301 05 
Jurors ee CReS0i 03 
Qualification. . . CR 301.01 
GUARANTEES 
Affirmative defenses . . . CV 509.05 
Damages = = = CV 509.07 
Defined >". CY 30901 
liability of parties = =) (CVe507.03 
GUILT 
Evidence of consciousness of . . . CR 409.13 
H 
HARASSMENT 


Hunters,of%..,  CRepaaaGu, 
[niistes DYeer a BGs) desc 
Sexual harassment, employment discrimination claims 
involving 
Hostile work environment . . . CV 533.17 
Loss of tangible job benefit. . . CV 533.15 
Telecommunications, via. . . CR 517.21(A); CR 


517.21(B) 

HAZING 

Generally? “et CR 50351 

HEIRS 

Determination of . . . CV 701.15 

HOMICIDE 

Anger defense . . . CR 421.11 

Defenses 
Intoxication, drug use or anger. . . CR 421.11 
Self défense ¥.) .. CR 42119 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


HOMICIDE—Cont. 

Drugs, while under influence of; defense . . . CR 
421.11 

Intoxication defense . . . CR 421.11 

Manslaughter (See MANSLAUGHTER) 

Murder (See MURDER) 

Negligent . . . CR 503.05 

Pregnancy, unlawful termination of (See PREGNANCY, 
UNLAWFUL TERMINATION OF) 

meckiegs eC R903.041 

belf-cerensemdeiense Of « ¢ .CR.471,19 

Vehicular (See VEHICULAR HOMICIDE) 


HOSPITALS 


Medical negligence claim against. . . CV 417.15 


HOTELS (See INNKEEPERS) 


HUMAN TRAFFICKING 
Generally. spa @R 1505.32 


HUNTING OFFENSES (See WILDLIFE VIOLA- 
TIONS) 


HUSBAND AND WIFE 
Adultery, proof of . . . CV 701.05 
Bie ami yee A Ren 1920)1 
Burden of proof 
Adultery... . CY 701.05 
Suppeneciaimn soa © Ver 103 
Common law marriage . . . CV 701.15 
Credit of husband, goods purchased on. . . CV 701.13 
Damage claims, denial of joinder of . . . CV 315.27 
Family offenses (See FAMILY OFFENSES) 
Heirs, determination of . . . CV 701.15 
Liability 
Negligence of wife, liability of husband for. . . CV 
701.09 
Support, liability of husband for (See SPOUSAL 
SUPPORT, subhead: Liability of husband for) 
Negligence of wife, liability of husband for. . . CV 
701.09 


HYPOTHETICAL QUESTIONS 
Expert witnessesgot ©. ..CR 400 71: CV 309 11 


I 


IDENTITY FRAUD 
Generally ga CRa5 1349 


IMPERSONATION OF OFFICER 

Generally . . . CR 513.44; CR 521.51(B) 

Aiestor searciieitne es CR S211) 

Offense, in commission of . ... CR.521.51(D);. CR 
S2P ie) 


IMPORTER’S CERTIFICATE 
Thetevwalue™ 0% CR*425.03 


IMPROPER QUESTIONS 
Generally 2. CV 309.23 


INDEPENDENT CONTRACTORS 
Agency liability . . . CV 423.07 


INFECTIOUS AGENTS 
Improper handling. . . CR 517.47 


INFERENCES 
Defined . . . CR 409.01: CV 305.01 


INNKEEPERS 

Defrauding of hostelry . . . CR 513.41 

Guest defined. . . CV 415.03 

Inn defined. . . CV 415.01 

Loss of guest’s property, liability for 
Generally . . . CV 415.05 
Checkout, alter’. ."CV'415,09 
Negligence by guest. . . CV 415.11 


Prima facie case, proof of loss as. . . CV 415.07 


INSANITY DEFENSE 

Burden of proof. . . CR 421.29 
Concluding instructions . . . CR 421.29 
Détiicdes eee Ch 400 oo 

Intoxication, voluntary . . . CR 421.27 
Temporary insanity. . . CR 421.27 
LVDeS Ole ae he od 


INSTRUCTIONS (GENERALLY) 
Advisory instructions. . . CR 101.57; CV 101.57 
Appeal on instructions 
Generally. <.GRel GiktssCVe101.15 
Error andiprejudicemeeee CRAOIZ SC VA0IT? 
Cautionary instructions. . . CR 101.57; CV 101.57 
Concluding instructions ... .~CR’101:59; CR 425.01; 
GVAIG 159 
Definedse. SeCRet0IIeCV 101.01 
Deliberations, during (See DELIBERATIONS, IN- 
STRUCTIONS DURING) 
Delivery (See DELIVERY OF INSTRUCTIONS (GEN- 
ERALLY)) 
Discharge instructions (See DISCHARGE OF JURY) 
Error and prejudice distinguished . . . CR 101.17; CV 
LOT, 
PE videntiamansirictions = 2 CR 10133; CV=t0ha3 
Final instructions (See FINAL INSTRUCTIONS) 
General instructions (See GENERAL INSTRUCTIONS) 
Jud cemroletGiegs «ne Rae O1.05° CV 101.05 
Prejudice and error distinguished . . . CR 101.17; CV 
LOG 
Preliminary instructions (See PRELIMINARY IN- 
STRUCTIONS) 
Record requircinentss. seh 1Urao: CY tO ls 
Stages or thal, during 7. CR 101.03; CYSI0 R03 
Standard instructions. . . CR 101.19; CV 101.19 
Time of delivery 
Generally. 2 2 CR 10b07:' CV*101-07 
Stages of trial, throughout. . . CR 101.03: CV 
101.03 
Trial SpeiOres me or UL o eV eed 
Trial, during (See TRIAL, INSTRUCTIONS DURING) 
Written instructions . . . CR 101.61; CV 101.61 


INSURANCE 
Accident 
Generally 2 CV¥e709.27 
Accidental means distinguished 
Generally . . . CV 709.31 
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INSURANCE—Cont. 
Accident—Cont. 
Accidental means distinguished—Cont. 
Burden of proof. . . CV 709.33 
Death from 
Generally . . . CV 709.29 
Accidental means distinguished . . . CV 709.33 
Injury, burden of proof in. . . CV 709.25 
Arn 1OSSeO1 ~ 55, GV 09. 
Arson . ... CV 709.18 
Automobile insurance, intoxication exclusion in policy 
fOrx«. GV 70039 
Bad faith, refusal to pay or delay in paying claims as 
= PREROW 709565 
Beneficiary, intended. . . CV 709.43 
Burden of proof 
Accidental injury. . . CV 709.25 
Accident or disease, death from 
Generally 2 aie CV" 709:29 
Accidental means distinguished . . . CV 709.33 
Exemptediiskidefensé,2.. CV; 109237 
False answer material. . . CV 709.51 
False representation. . . CV 709.17 
Limited purpose of proofs . . . CV 709.05 
Loss 2 ya Gy 709.01 
Time of proof . : 4, CV 709.03 
Unsound health. . . CV 709.45 


Warver at. “CV $709-01 

Chimneys fires Sp Cyn 09 3 

Defense of exposure to unnecessary danger. . . CV 
0923 


Disability, total 
Defined 2 = CV 70959 
Loss, of anm-r5) 2G V3709-57 
Permanent, and. . . CV 709.61 


Disease 
Generally . . . CV 709.27 
Death from. . . CV 709.29 


Explosion;loss by s.CVe709:13 
Exposure to unnecessary danger 
Generally peers "CV 709.35 
Exempted risky ase 3993 CV 709.37 
False representation. . . CV 709.17 
Fire, loss by 
Generally eg ..vGVe1090d3 
AtSOn mata V 3/9. 1) 
Chimney; fire y's #C V4 10923 
Proof of loss 
Generally . . . CV 709.01 


Limited purpose of proofs . . . CV 709.05 
Total loss .-epGy 7709315 
Vacant and unoccupied premises . . . CV 709.09 
Fraud 


Generally . . . CR 513.47 
Agent, by . . . CV 709.55 
Good faith in processing insurance claim, failure to act 
Mie sc Va OoG 
Health of insured, representations of 
False answer material, burden of proving. . . CV 
709.51 
Good health. . . CV 709.53 
Sound health . . . CV 709.47 
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INSURANCE—Cont. 
Health of insured, representations of—Cont. 

Unsound health, burden of proving. . . CV 709.45 
Insurable interest. . . CV 709.19 
Intoxication exclusion in automobile policy . . . CV 

709.39 
Loss, proof of 

Generally . . . CV 709.01 

“Earliest practical moment” requirement. . . CV 


709.07 

Limited purpose of proofs. . . CV 709.05 

Time of proor.. CV" 707.05 
Sanity, presumption of . . . CV 709.49 
Steamboat, on. . . CV 709.21 
Supplemental actions . . . CV 709.63 
Thet@defined... .-CV 70944 
Title insurance agents, violations by . . . CV 525.21 
Waiver, proof of . . . CV 709.01 


INTENTIONAL TORT CLAIMS 
Allocation of damages, multiple defendants, interrogato- 
ries required 
Generally . . . CV 429.09 
Other tortious conduct claims, with. . . CV 429.11 
Employer intentional tort 
Employee injury, disease, condition or death 


So OAc eeiAie: 
Physical injuries to employees . . . CV 537.05 
INTERPRETERS 
Givilttrials, Usegnees es CV SUded 
Criminal trials, use in. . . CR 401.29 


INTERROGATORIES 
Generally Sw CRP OL39: CYTO CNV Es 0GI0F 
Advisory juries . . . CR 101.37; CV 101.37 
Answers to, acceptance of . . . CR 101.43; CV 101.43 
Failure to answer; instructions during deliberations 
aie ax CON STOO, 
Intentional tort claims; allocation of damages, multiple 
defendants 
Generally. . . CVP429.09 


Other tortious conduct claims, with. . . CV 429.11 
Narrative response interrogatories. . . CR 101.41; CV 
101.41 


Negligence actions 
Comparative fault (See COMPARATIVE FAULT, 
subhead: Interrogatories on future damages) 
Comparative negligence (See COMPARATIVE 
NEGLIGENCE, subhead: Interrogatories on future 
damages) 
Medical. . . CV 417.19 
Professional, non-medical . . . CV 421.07 
Product liability . . . CV 451.23 
Special verdicis... 7 CR 10L37, CV T0377 Gy. 
319-07 


INTIMIDATION 

Gremerally. . 2 CR521,03 
Attorney, of . . . CR 521.04 
Ethnic intimidation. . . CR 527.12 
Victim,of dra. \CR 524.04 
Witness#of. . (CRS2104 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


INTOXICANTS 

Abuse-of ... « CR 525.31 

Liability for service of 
Generally . . . CV 413.01 


Civil Damages Act, under. . . CV 413.07 
Damages 

Generally op CV 413.11 

Civil Damages Act, under. . . CV 413.07 
Minor, liability to. . . CV 413.13 


Off-premises liability . . . CV 413.05 
On-premises liability . . . CV 413.03 
Social provider, of . . . CV 413.09 


dralicking, Nes reeCR 525,32 

INTOXICATION 

Defense of 
CUAL Vesmeura A: the, LA) 
Homicide’ cases (SCR 111 
Insanity defense . . . CR 421.27 
Non-homicide cases. . . CR 421.09 


Purpose and. . . CR 421.09 et seq. 

Homicide cases, defenses in. . . CR 421.11 

Insanity defense, as basis for. . . CR 421.27 

Insurance policy intoxication exclusion. . . CV 709.39 

Negligence claim. . . CV 401.17 

Purpose and. . . CR 421.09 et seq. 

Traffic offenses (See ALCOHOL OFFENSES, subhead: 
Traffic offenses) 

Watercraft and waterways violations (See ALCOHOL 
OFFENSES, subhead: Watercraft and waterways vio- 
lations) 

Weapons use while intoxicated. . . CR 523.15 


INVOLUNTARY MANSLAUGHTER 
Generally . . . CR 503.04 


ISSUES, PRESENTATION OF 
Genermlive: . CR 413,01 
Negligence (See NEGLIGENCE) 
Paternity claims... . ©V 705.01 
Robbery, aggravated; examples 
Generally... . CR 413,03 
Lesser included offense, with. . . CR 413.05 
Time gust k 4.13.07 
Vena we are RA 13.07 


JOINDER 
Damage claims, denial in. . 


JOINT TRIAL 
Damages, separate claims for. . 


PEVGIBRT 


ete 31a 


JOINT VENTURES 
Agency liability. . . CV 423.05 


JUDGES (GENERALLY) 

Dereliction of duty by judicial officers. . . CR 
521.44(B) 

Role in instructions . . 


JURIES AND JURORS (GENERALLY) 
Admonitions to jury . . . CV 301.07 
Advisory juries. . . CR 101.37; CV 101.37 


Pk fOo ee veLulGS 


JURIES AND JURORS (GENERALLY )—Cont. 
Alternate jurors 
Closing instructions regarding . . . CR 425.39; CV 
317.05 
Sample final instruction. . . CR 207.41 
Appreciation of service. . . CR 425.41 
Deadlocked jury . . . CR 429.09; CV 319.07 
Deliberations 
Conduct during. . . CR 425.37 
Instructions during (See DELIBERATIONS, IN- 
STRUCTIONS DURING) 
Discharge of jury (See DISCHARGE OF JURY) 
Discussion of case after verdict. . . CR 425.41 
Foreperson, sample final instruction for. . . CR 207.35 
Grand juries (See GRAND JURIES) 
Jury view (See subhead: Scene visits) 
Notetaking by jurors. . . CR 401.19; CV 301.09 


Oath 
Grand jurors. . . CR 301.03 
Instructions before administration of . . . CV 301.01 
Officer in charge during sequestration. . . CR 
429.03 


Orientation of new jury . . . CR 401.07; CV 301.05 
Overnight adjournment. . . CV 317.09 
Paternity actions, duty in. . . CV 705.15 
Qualifying of jury 
Grandjuryise eR 301,01 
Trial, instructions during. . 
301.03 
Questions by jurors 
Deliberations, during . . . CR 429.05 
Sample final mstructions..» «....€R 207.375 CV, 
207-37 
‘Trialpannne . 505, CR 401.21 CV 30111 
Recess instructions 
Generally. . . GR 401.0 CV 309° 13 
Extended recess and separate hearings. . . CR 
401.13 
Overnight adjournment . . 
Scene visits 
Generally . . . CR 401.15; CV 309.15 


» SER4O UL O1aGyi 


CV BLE O9 


Eminent domain actions . . . CV 609.03 
Selection (See VOIR DIRE) 
Sequestration . . . CR 429.03 
Swearing in, instructions after. . . CR 401.09 


Voir dire (See VOIR DIRE) 


JUSTICE AND PUBLIC ADMINISTRATION, OF- 
FENSES AGAINST 
Abrest, cesisuneesme CR 521.33 
Bribery 
Generally. 2 Che 102 
Solicitation by public official, improper (See SO- 
LICITATION, subhead: Compensation by public 
official, improper) 
Burn injury, failure to report. . 
Civil rights 
Deprivation-0ls.g @(V 713.01 


TG eie Pda) 


Interference with. . . CR 521.45 
Compounding of crime. . . CR 521.21 
Confidential information, disclosure of . . . CR 521.24 
Death, failure to report knowledge of . . . CR 


s2L22(OVGR B27 22(D) 
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[References are to civil (CV) and criminal (CR) instruction numbers. } 


JUSTICE AND PUBLIC ADMINISTRATION, OF- 
FENSES AGAINST—Cont. 

Dereliction of duty (See DERELICTION OF DUTY) 
Escape (See ESCAPE) 


Evidence tampering. . . CR 521.12 
Failure to report crime 
Felony’ 9 €R'S21.227(4) 


Gunshot or stab wound. . . CR 521.22(B) 
False reports, making of 
Child abuse or neglect. . . CR 521.14 
Contamination . . . CR 527.24(C) 
Falsification 
Seneratvee-. CR 321.13 
Insurance claims . . . CV 709.17 
Felony, failure tO feport . -. Chk o212 (A) 
Gunshot wound, failure to report. . . CR 521.22(B) 
Impersonation of officer (See IMPERSONATION OF 
OFFICER) 
Inmate, harassment by . . . CR 521.38 
Intimidation (See INTIMIDATION) 
Obstruction 
Justice WojCR 32.32 
Otficial business) (3 @ R321 3h 
Official business, obstructing . . . CR 521.31 
Peron, gee GRa Ziel) 
Police dog or horse, assaulting . . . CR 521.321 
Police officers, involving 
Dereliction of duty . . . CR 521.44(A); CR 
521.44(B) 
Failure to comply with order or signal. . . CR 
S235 IC WA LTO3 
Impersonation of (See IMPERSONATION OF OFFI- 
CER) 
Public contract, unlawful interest in. . 
Public officials, involving 
Dereliction of duty . . . CR 521.44(D); CR 
521.44(E) 
Disruption of activities of . . . CR 521.31 
Solicitation of compensation by, improper (See SO- 
LICITATION, subhead: Compensation by public 
official, improper) 
Reiahationes. . GReo2 1.05 
Sham legal process, use of . . . CR 521.52 
Stab wound, failure to report. . . CR 521.22(B) 
Theftsin- offices... CRi52 174] 
Weapons conveyed into detention facility. . . CR 
52 123 G ACR 52136 


oR LAD 


JUVENILE DELINQUENCY 
Contributing to delinquency or unruliness 
Offenses before 1/1/2002. . . CR 519.24 
Offenses on or after 1/1/2002 . . . CR 519.24(B)(1); 
CR 519.24(B)(2) 
Offenses on or after 1/1/2002 but before 7/31/2003 
... CR 519.24(A)(3) 
Offenses on or after 7/31/2003 but before 4/6/2017 
... CR 519.24(A)(3) 
Offenses on or after 4/6/2017. . . CR 519.24(B)(3); 
CR 519.24(B)(4) 


K 


KIDNAPPING 

Generally... CR 505.01(4) 

Abduction. . . CR 505.02 

Child enticement, criminal’ GR 505.05 
Child stealing . . . CR 505.04 

Special circumstances . . . CR 505.01(B) 


KNOWINGLY ACTING 
Defined == 2 CRT 


L 


LABOR RELATIONS (See also EMPLOYMENT RE- 
LATIONS) 

Defamation of private figures involved in labor dispute 
Se Verte) 

Fair representation, union’s duty of . . . CV 537.15 

Management-labor disputes . . . CV 537.13 


LANDLORD AND TENANT 
Eviction, residential (See EVICTION, RESIDENTIAL) 
Mobile home parks (See MOBILE HOME PARKS) 
Premises liability 

Landlord (See PREMISES LIABILITY, subhead: 

Landlord liability) 

Tenant: Ae) CVE6 Fro 
Rent, eviction for non-payment of 

Generally GY 'Ols01 


Mobile home park tenant. . . CV 613.13 
Security deposit, return of 

Generally)". V7013.07 

Mobile home park tenant. . . CV 613.33 
LAW, EXPLANATION OF 
Deliberations, during . . . CR 429.07 


General instructions, challenges in. . . CR 101.55; CV 


101.55 


LAW OF INSTRUCTIONS 
Generally . . . CR 101.01 et seg.; CV 101.01 et seg. 


LAYMAN’S OPINION 
Generally . . . CR 409.19; CV 309.09 


LEMON LAW 
Generallyiene, GV8529.01 


LESSER INCLUDED OFFENSES 
Concluding instructions 

Generally . . . CR 425.09 

Purpose of submitting . . . CR 425.11 
Robbery, aggravated; examples. . . CR 413.05 


LIABILITY 

Agency liability (See AGENCY LIABILITY) 

Alcoholic beverages, service of (See INTOXICANTS, 
subhead: Liability for service of) 

Animals, for (See ANIMALS, subhead: Liability for) 

Employment relations (See EMPLOYMENT RELA- 
TIONS) 

Governmental (See GOVERNMENTAL LIABILITY) 

Guarantees, actions involving . . . CV 509.03 
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(References are to civil (CV) and criminal (CR) instruction numbers. ] 


LIABILITY—Cont. 
Husband and wife 
Negligence of wife, liability of husband for. . . CV 
701.09 
Support, liability of husband for (See SPOUSAL 
SUPPORT, subhead: Liability of husband for) 
Innkeepers (See INNKEEPERS, subhead: Loss of 
guest’s property, liability for) 
Premises liability (See PREMISES LIABILITY) 
Product liability (See PRODUCT LIABILITY) 
Support, liability of husband for (See SPOUSAL SUP- 
PORT, subhead: Liability of husband for) 
Sureties (See SURETIES) 


LIKENESS, APPROPRIATION OF 
Invasion of privacy . . . CV 433.03 


LIMITED PURPOSE EVIDENCE 
Trial, instructions during . . . CR 401.23; CV 309.05 


LOITERING 


Solicitation, to engage in. . . CR 507.241 


M 


MALICE 

Business relationship, tortious interference with 
pp CV. 453001 

Civil conspiracy; plaintiff's clam... CV 443.01 

Contractual relationship, tortious interference with 
Da Ve 493,03 

Denned. . wtV 439.0) 

Employment relations, tortious interference with 
ieee NAO .U5 

Malicious combination defined for civil conspiracy 
clam... CV 443.01 

Malicious prosecution 


Civil malicious prosecution. . . CV 439.01 
Criminal malicious prosecution . . . CV 439.03 
Unfair competition by malicious litigation. . . CV 
439.05 
MALICIOUS PROSECUTION 
Civil malicious prosecution. . . CV 439.01 
Criminal malicious prosecution . . . CV 439.03 


MALPRACTICE 
Generally (See PROFESSIONAL NEGLIGENCE) 
Medical (See MEDICAL NEGLIGENCE) 


MANSLAUGHTER 

Abortion manslaughter . . 
519.13(B) 

Involuntary . . . CR 503.04 

Pregnancy, unlawful termination of 
Involuntary manslaughter. . . CR 503.04 
Voluntary manslaughter . . . CR 503.03 

Vehicular . . . CR 503.06 

Voluntary . . . CR 503.03 


ct al) Ck. 


MANUFACTURED HOME PARKS (See MOBILE 
HOME PARKS) 


MANUFACTURER’S CERTIFICATE 
Theft, value. . . CR 425.03 


MASSAGE 

Advertising of, unlawful. . . CR 527.24 
Establishments, prohibited activities for. . . CR 507.42 
MEDICAID FRAUD 

irenerally % Ch Lot 

Medicaid eligibility fraud. . . CR 513.401 

Value and special property . . . CR 425.23 
MEDICAL EXPENSES 

Damage award limited to. . . CV 315.27 
MEDICAL NEGLIGENCE 

Genera live Nee Od 

Agents and employees of physicians . . . CV 417.11 


Chance of survival or recovery, loss of less than even 
Ran Ail 
Employees and agents of physicians. . 
Hospital as defendant. . . CV 417.15 
Informed consent, lack of 
Generally . . . CV 417.07 
Defense, statutory . . . CV 417.09 
Interrogatories . . . CV 417.19 
Res ipsa loquitur. . . CV 417.05 
Standards of care 
Generally . . . CV 417.03 
Physicians and surgeons. . 


MENACING 

Generally®. .rCRe603:22 
Aggravated . . . CR 503.21 
Stalking, bye = -*ER*503.214 


poll abe es 


1 CNPALT 13 


MINORS (See also CHILDREN) 
Abortion performed on woman under 18, unlawful 
Preto! 0D): Choo 19.17 | 
Automobile, operation of 
Generally . . . CV 407.09 
Parent, guardian, or other responsible person, liabil- 
ity Olgas CV 4 Lilo 
Earnings, recovery for loss of . . . CV 407.21 
Firearms, possession of 
Furnishing to minor. . . CR 523.21 
Underaee purchases, . CRiS23211(B) 
Intoxicants, social provider’s liability to minor for 
wee CVS. LS 
Sex offenses involving (See SEX OFFENSES) 


MISCARRIAGE 
Damaves™ he CV"o13-07 


MISCHIEF, CRIMINAL 
Generally . . . CR 509.07 


MISTAKE OF FACT 
Generally... ....CR.417.05 
Contracts (See CONTRACTS) 


MISTRIAL 
Verdict, failure to reach; instructions during delibera- 
BODsts ey, Sod 


MOBILE HOME PARKS 
Damages, claim for 
Park operator, by; violation of statutory obligations 
te CNTOI3A7 
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[References are to civil (CV) and criminal (CR) instruction numbers. ]} 


MOBILE HOME PARKS—Cont. 
Damages, claim for—Cont. 
Resident, by 
Illegal acts of park operator. . . CV 613.31 
Obligation of park operator, violation of . . . CV 
613.15 
Prohibited conduct of park operator. . . CV 
C125 
Eviction 
Holding over term 
Owner®: 7. CV 613.21 
Pennants nk ViOl os 
Non-payment of rent. . . CV 613.13 
Retaliatory conduct of park operator 
Crenetally rs CV 613.09 
Affirmative defense. . . CV 613.11 
Rules of park or safety code, violation of 
Pirst*violation. . . CV 613.27 
Sécond violation . .. .GVr61329 
Termination of term resulting from sale of park 
eeeCY 613.19 
Retaliatory conduct of park operator in eviction 
Generally 2) = CV 613109 
Affirmative defense . . . CV 613.11 
Security deposit, claim for return of . . . CV 613.33 


MONEY LAUNDERING 
Terrorism, in support of . . . CR 509.29 


MORTGAGES (See also RESIDENTIAL LENDING 
PRACTICES) 

Conversion of chattel by mortgagee . . . CV 625.05 

Gift of mortgage or money represented by mortgage 
SENOS WAG: 


MOTIVE 
Proof‘of’. .°Y €R417.01 
Transferred intent. . . CR 417.01 


MOTOR VEHICLES (See AUTOMOBILES AND 
OTHER MOTOR VEHICLES) 


MULTIPLE COUNTS 


Concluding instructions . . . CR 425.07 
MULTIPLE PARTIES 
General instruction. . . CV 311.03 


Defendants, multiple (See DEFENDANTS (GENER- 
ALLY)) 


MURDER 
Generally . . . CR 503.02 
Aggravated; death penalty 
Sentencing phase. . . CR 503.011 
Trial phase . . . CR 503.01 
Pregnancy, unlawful termination of 
General, oo lak. SU U2 
Aggravated; death penalty . . . CR 503.01 


N 


NAME, APPROPRIATION OF 
Invasion of privacy . . . CV 433.03 


NATURAL ASSETS 


Eminent domain actions, valuation in. . . CV 609.17 


NECESSITY 
Defense of: s-s0.p CR#42 1o13 


NEGLECT (See ABUSE AND NEGLECT) 


NEGLIGENCE 

Generally . . . CV 401.01 

Accident, defense of . . . CR 421.01 

Act of God. . . CV 401.25 

Assault, negligent. . . CR 503.14 

Automobile negligence 
Affirmative defenses. . . CV 411.73 
Assured clear distance. . . CV 411.19 
Care, degree of . <1) CV 411.01 


Damages we CY 215.19 
Governmental liability for negligent operation of mo- 
LOL Venice - oe aU oa Ue 


Guardian, liability of . . . CV 411.79 

Illuminating devices, failure to use. . . CV 411.71 

Lights, failure to display . . . CV 411.71 

Loss of consciousness or other medical emergency 
= Mik Veal aL 

Marked lanes, failure to drive in. . . CV 411.37 

Matter of law, distinguished from negligence as 
LON ea aby 

Minor, liability of parent, guardian, or other respon- 
sible person... . GV 4112/9 

Order or signal of police officer, failure to comply 
Withee oe CV rie 3 

Owner of vehicle, liability of 
Generally Te CVALL JS 
Passenger not operator, owner as. . . CV 411.77 

Parent, guardian, or other responsible person, liabil- 
VvOls., es Wea Lago 

Passenger not operator, liability of owner when 
ees ON ee 9 WIT 

Perssemegligences joe eV aU) 

Private property, traffic rules on. . . CV 411.07 

Reasonable control of vehicle. . . CV 411.15 

Safety of persons or property, operation in willful or 
wanton disregard of . . . CV 411.13 

Tire or mechanical failure 
Generally . . . CV 401.23 
Affirmative defenses... ..CV 41) 

Unsafe vehicle, operation of . . . CV 411.69 

Blackout as excuse 

Generally . . . CV 401.21 

Affirmative defenses for automobile negligence 
sernltcV “41K 73 

Burden of proof of defenses 
Act of God. . . CV 401.25 
Loss of consciousness or other medical emergency 


pees CV 401.21 
Causation (See subhead: Proximate cause) 
Caution signs, effect of presence of . . . CV 401.19 


Children, actions by or involving 
Generally . . . CV 407.01 
Administrator, action by . . . CV 407.17 
Child under 7, negligence by . . . CV 407.03 
Comparative negligence; duty of parents. . . CV 
407.15 
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NEGLIGENCE—Cont. 
Children, actions by or involving—Cont. 


Concluding instructions. . . CV 407.13 
Damages. . . CV 407.17 
Duty of parents. . . CV 407.15 


Imputation of parents’ negligence . . . CV 407.1] 
Ordinary care (See subhead: Ordinary care) 
Statutory violation by child . . . CV 407.07 

Tort of child, liability of parents for. . . CV 407.19 

Common carriers. . . CV 401.35 

Comparative negligence (See COMPARATIVE NEGLI- 
GENCE) 

Conclusions 

Children, actions by or involving. . . CV 407.13 

Comparative negligence (See COMPARATIVE 
NEGLIGENCE) 

Defendant negligence, without . 
406.05 

Plaintiff negligence, without . . 
406.03 

Concurrent but independent negligence . . . CV 401.39 
Counterclaim, submission of . . . CV 311.07 

Criminal negligence defined. . . CR 417.19 

Custom. eC y 401.03 

Damages 

Generally (See DAMAGES) 

Interrogatories in comparative negligence actions 
(See COMPARATIVE NEGLIGENCE, subhead: 
Interrogatories on future damages) 

Submission of causation and/or damage only 


aN AKO SEV 


. CV 406.01; CV 


RTE ESh Oe 
Dangerous substances, ordinary care involving. . . CV 
401.1] 
Defenses 


Accident, unavoidable . . . CR 421.01 
Affirmative defenses for automobile negligence 


CN A TT3 

Burden of proof (See subhead: Burden of proof of 
defenses) 

Informed consent, statutory defense to lack of 
mee CV 417.09 

Professional, non-medical; defense of client negli- 
gencey on Vr 1205 


Defined. . . CR 417.19; CV 401.01 
Disability, person under. . . CV 401.09 
Due care, lapse of . . . CR 417.19 
Duty to look. . . CV 401.05 
Emergency, sudden 
Affirmative defenses for automobile negligence 
aes CY 411-73 
Automobile negligence, affirmative defenses for 
apts VAL 73 
Care, duty Olus +...CV.401.13 
Leeakexcuse< . . CV 401.15 
Emotional distress, infliction of . . . CV 429.07 
Foreseeability 
Generally. . . CR 417.19; CV 400-07 
Affirmative defenses for automobile negligence 
ah CV. 410-73 
Loss of consciousness or other medical emergency 
... CV 401.21 
Governmental liability (See GOVERNMENTAL LI- 
ABILITY) 


NEGLIGENCE—Cont. 
Guests at inns, loss of property by. . . CV 415.11 
Homicide, negligent . . . CR 503.05 
Independent negligence. . . CV 401.39 
Inference of . . . CV 401.33 
Intoxication, lack of ordinary care due to. . . CV 
401.17 
Issues, presentation of 
General instruction . . 
Causation 
Separate and distinct element from negligence 
mes CVE 
Submission of . . . CV 311.05 
Counterclaim «. ..CVL3 E07 
Damages fon V esl 1.05 
Multiple parties. . . CV 311.03 
Pertse nepligence .. . . CV 311:09 
Submission of causation and/or damage only 
ee VS 
Violations of statute. . . CV 311.09 
Loss of consciousness or other medical emergency 
Generally . . . CV 401.21 
Affirmative defenses in automobile negligence 
ea ONG 3 
Medical (See MEDICAL NEGLIGENCE) 
Ordinary care 
Generally . . . CV 401.01 
Caution signs, presence of . . . CV 401.19 
Children, care of 
Generally . . . CV 407.01 
chuidtunder 7... . CV 407.03 
Duty of parents. . . CV 407.15 
Measure of care by child. . . CV 407.05 
Tort liability of parents. . . CV 407.19 
Common carriers. . . CV 401.35 
Dangerous substances. . . CV 401.11 
Defined ya... CV 401,01 
Duty to look . . . CV 401.05 
Persons under disability . . . CV 401.09 
Sudden emergency. . . CV 401.13 
Per se negligence 


y GY SIt.Ol 


Automobile negligence . . . CV 411.01 
Issues, presentation of . . . CV 311.09 
Product liability, common law negligence in. . . CV 


451.11 et seq. 
Professional negligence 
Generally (See PROFESSIONAL NEGLIGENCE) 
Medical negligence (See MEDICAL NEGLIGENCE) 
Proximate cause 
Generally . . . CV 405.01 
Intervening and superseding cause . . . CV 405.05 
Remote cause or condition. . . CV 405.03 
Separate and distinct element from negligence, as 
Oe mV. ol rst 
Submission of issue. . . CV 311.05 
Reckless conduct. . . CV 401.41 
Res ipsa loquitur 
Generally . . . CV 401.33 
Medical negligence . . . CV 417.05 
Securities, common law claims for relief concerning 
sete Vn541-09 
Substantial negligence defined . . . CR 417.19 
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NEGLIGENCE—Cont. 

Under the influence, lack of ordinary care while 
Vee a Lele 

Wife's negligence, liability of husband for. . . CV 
701.09 


Willful or wanton misconduct. . . CV 401.41 


NEGOTIABLE INSTRUMENTS 
Theft, value . . . CR 425.03 


NUCLEAR WEAPONS (See RADIOLOGICAL OR 
NUCLEAR WEAPONS) 


NUDITY 

Child endangerment. . . CR 519.22 

Defined 9-7 CR 417.39 

NUISANCE 

Absolute 
Abnormally dangerous activity . . . CV 621.03 
Intentional acts. . CV 621.05 
Statutory violation. . . CV 621.01 

“Coming to the nuisance” as bar to complaint. . . CV 
oA lig 

Damages, compensatory . . . CV 621.13 


QUanHCO sera V0 Oy 
Regulated activities, exceptions for. . 


O 


OBJECTIONS TO INSTRUCTIONS 
General mstructions, after... . CR’ 101.63; CV 101.63 


OBSCENITY, PANDERING OF 
Generally “ey CR 50732 
Minors, obscenity involving . 


OBSTRUCTION OF JUSTICE 
Geneiallyeee TOR IA). 52 


OFFICIAL BUSINESS, DISRUPTION OF 
Generally. S"s'CKeo2 143) 


ORDNANCE, DANGEROUS 
Biological weapons 
Possession®y se. CR 509.26 


PEN OFC 


SPTUERS OFS 24 


Use, knowing or reckless . . . CR 509.27 
Chemical weapons 

POssessiomme. Gin DU9.20 

Use, knowing or reckless . . . CR 509.27 


Courthouse). in ==. AG RISZ39e1 2S CR 23828 (A)} CR 


523.123(B) 
Explosive devices 

Possession. . . CR 509.26 

Use, knowing or reckless . . . CR 509.27 
Failurestossecuregag qyCR ‘523219 
Manufacturing or processing explosives. . . CR 

525. Ll 
Radiological or nuclear weapons 

Possession =...) CR 309.26 

Use, knowing or reckless . . . CR 509.27 


School premises, on or near (See WEAPONS, DAN- 
GEROUS, subhead: School premises, firearms, weap- 
ons or ordnance on or near) 

Theity (Cine one 


ORDNANCE, DANGEROUS—Cont. 


Unlawful possession. . . CR 523.17 
OWNERSHIP 
Denned >. CR 41743 

P 


PANIC, INDUCING 
Generally. . . Choo ldo 
Discharging firearm at or into school with intent to 


Cause harmr Or panic 2). - CR o23.1601 
False alarms, making of . . . CR 517.32 
PATERNITY 
Generally . . . CV 705.01 
Competency of witnesses. . . CV 705.11 
Concluding instructions . . . CV 705.13 


Exhibiting of child. . . CV 705.09 

Issues, presentation of . . . CV"/05.01 

Jury sudutyms SoC VOSS 

Presumption of paternity and burden of proof 
Defendant . . . CV 705.05 
Person other than defendant. . 

Serological tests J ayeCV’ 705.07, 

Verdictat 27. .GW GUS3 


PATIENTS 
Abuse and neglect 
Generally... CK 503.34 
False.complamr, rlmeiof — .. CR 0332 
Endangerment. . . CR 503.341 


PERJURY 
Genefally™, =. Che 21a! 


PERSONAL INJURY 

Automobile accident causing injury, leaving scene of 
= hep CRaf49.023,CRe f49.02 1 

Damages (See DAMAGES) 


. CV 705.03 


Hunters, injury of persons or property by. . . CR 
55103 

Insurance claim, burden of proof in. . . CV 709.25 

PERSONAL PROPERTY 


Automobile accident damaging property, leaving scene 
Of Bae GR 4O0) } 

Conversion (See CONVERSION) 

Damages (See DAMAGES) 


Damaging or endangering, criminal . . . CR 509.06 
Eminent domain actions, valuation of fixtures in 
. « » CVrO09 aS 
Secured transactions (See SECURED TRANSACTIONS 
GLULC.Co) 
Vandalism . . . CR 509.05(B) 


PHARMACISTS (See DRUGGISTS) 


PHYSICAL HARM 
Specification in concluding instructions . . . CR 425.21 


PHYSICIANS 
Negligence (See MEDICAL NEGLIGENCE) 


PIRACY 
Motion picture piracy . . . CR 513.07 
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POLICE AND FIRE PERSONNEL (See FIRE AND 
POLICE PERSONNEL) 


POLYGRAPH TESTS 
Generally . . . CR 409.23 


POSSESSION 
Generally . . . CR 417.21 


Adverse possession . . . CV 601.03 
Biological weapons . . . CR 509.26 
Chemical weapons. . . CR 509.26 


Conversion (See CONVERSION) 
Detined*) 9 CR*41 7221 
Drug possession (See DRUG OFFENSES) 


PxGtieranmmals .. . CR/551.13 
Explosivesdevicesr.y. <eCR509.26 
incariic eee ine 2 5212 ef'seg. 
Joint possession. . . CR 417.21 


Radiological or nuclear weapons . . . CR 509.26 
Secured transactions 
Perfection of interest by possession . . 
Right of secured party to take possession . . 
517s 
Tools, criminal . . . CR 523.24 
Transfer of, landlord liability at or after. . . CV 


Onis Gyro Py 


phe oh NAGS: 
pkey, 


Unauthorized device . . . CR 513.041 
Weapons, dangerous. . . CR 523.12 et seq. 
Wrongful possession. . . CV 447.01 


PREEXISTING CONDITION 
Damages, acceleration or aggravation of prior injury or 
COUMtIOn ov ot).15 


PREGNANCY, UNLAWFUL TERMINATION OF 
Homicide, as 
Negligent homicide. . 
Reckless homicide. . 
Vehicular homicide 
(jenetal Vega et R50) 7, 
Aggravated . . . CR 503.06 
Manslaughter, as 
Involuntary . . . CR 503.04 
Voluntary . . . CR 503.03 
Murder, as 
Generally . .meGRe503:02 
Aggravated; death penalty . . . CR 503.01 


PREJUDICE IN INSTRUCTIONS 
Appeal, as basis for. . . CR 101.17; CV 101.17 


PRELIMINARY INSTRUCTIONS 

Generally. .. CR 101-27; CVAIOl ae 

Issues raised after. . . CR 101.29; CV 101.29 

Repetition in final instructions. . . CR 101.29; CV 
101.29 

Sample instructions . . . CR 205.01; CV 205.01 

Trialbeforecsts .. CR 101.23; CV 101.25 


PREMISES LIABILITY 
Generally . . . CV 617.01 

Business visitors. . . CV 617.03 
Fire/police personnel . . . CV 617.07 
Frequenters. . . CV 617.11 
Invitees 1 ACV, 617.03 


. GR 503.05 
. CR 503.041 


PREMISES LIABILITY—Cont. 
Landlord liability 
Generally’. . > CV 617.19 
Conditions arising after transfer of possession 
ee O11 ad ig Pa by, 
Conditions arising at transfer of possession. . . CV 
OLF 17 
Licensees. BOVIGTT 09 
Recreational users. . . CV 617.13 
Socialguests - 2 CV 617.05 
Tenantihabilityes. 6 CV 617221 
‘Lrespassersn rae CV 6 10.09 


PREPONDERANCE OF EVIDENCE 
Generally... CR 417-29-C V 303.05 
Sample final instructions . . . CR 207.21; CV 207.05 


PRESUMPTIONS 
Generally... . CV 309-01 
Evidentiale CK 417253 


PRIMA FACIE EVIDENCE 

Generally, ek 47 ICN 309.03 

Bailment agreement, violation of . . . CV 629.03 
Innkeeper’s loss of guest’s property . . . CV 415.07 


PRIOR CONVICTIONS OR OFFENSES 
Concluding instructions . . . CR 425.15 

Sample final instructions . . . CR 207.09 

Trial, instructions during . . . CR 401.25; CR 409.11 


PRIOR INJURY OR CONDITION 
Damages, acceleration or aggravation of condition 
aes eae k eS) 


PRISONS, PRISONERS AND DETAINEES 

Aggravated riot. . . CR 517.02(B) 

Dereliction of duty by detention facility officers 
... CR 521.44(C) 

Discharge of firearm at correction officer specification 
miei 041.1412 

Escape (See ESCAPE) 

False imprisonment (See FALSE ARREST OR IMPRIS- 
ONMENT) 

Harassment by inmate. . . CR 521.38 

Weapons conveyed into detention facility 
Generaliver er OR 52 b 3504): CR 392136 


Possession Dy detainee = ae eho oa 15 
PRIVACY, INVASION OF 
Falséslight ws. . CV 433.09 
Intrusion into private activities . . . CV 433.07 
Name or likeness, appropriation of . . . CV 433.03 
Publication of private facts. . . CV 433.05 


Publicityarightofiem 4C V"43 3101 


PRIVATE PROPERTY 
Traffic rules off 24 FGy) 4107, 


PROBATE 
Gencrary # VOssUt 
Will contests (See WILL CONTESTS) 


PRODUCT LIABILITY 
Common law negligence. . 
Damages. . . CV 451.21 


. CV 451.11 et seg. 


(Rel. 19S2CRI-8/2019 Pub.4346) 


PRODUC 


OHIO JURY INSTRUCTIONS 


[-26 


[References are to civil (CV) and criminal (CR) instruction numbers. ] 


PRODUCT LIABILITY—Cont. 
Defenses, affirmative . . . CV 451.19 
Design or formulation defect 
Common law negligence. . . CV 451.11 
Statutory defect. . . CV 451.05 
Failure to warn 
Common law negligence. . . CV 451.15 
Statutory violation. . . CV 451.07 
Implied warranty, common law breach of . . . CV 
451.17 
Interrogatories . . . CV 451.23 
Manufacturing or construction defect 
Common law negligence. . . CV 451.13 
Statutory defect. . . CV 451.03 


Non-conformance to representation. . . CV 451.09 
Statutory . . . CV 451.01 et seq. 
PROFESSIONAL NEGLIGENCE 

Generally .. . CV 421.01 

Defense of client negligence . . . CV 421.05 


Interrogatories . . . CV 421.07 
Medical negligence (See MEDICAL NEGLIGENCE) 
Standards of care. . . CV 421.03 


PROMISSORY ESTOPPEL 


Contract claims . 2 sGV 601.31 

PROPERTY 

Depriving of . . . CR 417.13 

Hunters, injury of persons or property by. . . CR 
551.03 


Ownership. . . CR 417.15 

Personal property (See PERSONAL PROPERTY) 

Real property (See REAL PROPERTY) 

Special property, value and. . . CR 425.03; CR 425.23 

Unauthorized use of . . . CR 513.04 

Value of property destroyed or stolen, concluding in- 
structions on. . . CR 425.23 


PROSTITUTION 
Generally F- tCRsS0725 
Compellines a-4CR 507.2! 
Procusingyag . ‘CRi507,25 
Promoting . . . CR 507.22 
Soliciting 

Generally . . . CR 507.24 

Loitering to engage in. . 


PROTECTION ORDERS 
WiolitiOn Obes (i 519.27 


. CR 507.241 


PROXIMATE CAUSE 
Negligent acts (See NEGLIGENCE) 
Sample final instructions . . . CV 207.19 


PUBLIC ADMINISTRATION, OFFENSES 
AGAINST (See JUSTICE AND PUBLIC ADMINIS- 
TRATION, OFFENSES AGAINST) 


PUBLIC INDECENCY 
Generally . . . CR 507.09 


PUBLICITY, RIGHT OF 
Invasion of privacy. . . CV 433.01 


PUBLIC PEACE, OFFENSES AGAINST 
Crowd safety statute, violation of . . . CR 517.40 
Disorderly conduct 
Generally. 4) CR8517.11( Ads GR 3341.11(B) 
Riot (See RIOT) 


Emergency, misconduct'age =. CR°31 7.13 
False alarms, making of . . . CR 517.32 
Harassment via telecommunications. . . CR 


Sigal (A): CR Sige By 
Infectious agents, improper handling of . . . CR 517.47 
Lawful meeting, disturbing of . . . CR 517.12 
Panic, inducing (See PANIC, INDUCING) 
Public transportation, misconduct involving. . . CR 
517.41 
Riot (See RIOT) 
Telecommunications harassment . . 
CRa 17. 21) 
Violence, inciting to. . 


PUBLIC SERVICES, DISRUPTION OF 
Generally . . . CR 509.04 


PURPOSE, ELEMENT OF 

Coma or blackout, acts committed while in. . . CR 
417.07 

Deadly weapon, use of . . . CR 417.01 

Fraudulent purpose . . . CR 417.03 

Intoxication and. . . CR 421.09 et seq. 


ew CkKe517 21CAy 


ACRE Us 


Mistake of fact, acting under. . . CR 417.05 
Motive, proof of . . . CR 417.01 

Purposely acting. . . CR 417.01 

Transfer of purpose . . . CR 417.09 


PYRAMID SCHEMES 
Generally. Ch oer 


R 


RACKETEER INFLUENCED AND CORRUPT OR- 
GANIZATIONS (See RICO OFFENSES) 


RADIOLOGICAL OR NUCLEAR WEAPONS 
Illegal assembly or possession of chemicals or sub- 
stances for manufacturing of . . . CR 509.28 

POSsesstOnu. CR oUYZ 0 


Use, knowing or reckless . . . CR 509.27 


RAFFLES (See also GAMBLING; GAMING) 
Generally of 2aCReSsio092 


RAPE 
Generally . . . CR 507.02(A)(1); CR 507.02(A)(2) 
Attempted rape specification 

Generally . . . CR 541.1418 


Child victims under age of ten. . . CR 541.1419 
Force or threat of force, compelled by . . . CR 
541.1419 
REAL PROPERTY 
Adjoining owners . . . CV 601.07 
Adverse possession . . . CV 601.03 


Automobile accident damaging realty, leaving scene of 
we 2-CRi 749.03 

Breaking and entering. . . CR 511.13(A); CR 
SuieioCB) 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


REAL PROPERTY—Cont. 

Caveat emptor defense in real estate fraud claim 
eC 4913 

Damaging or endangering 
Criminal. . . CR 509.06 


Damages for. . . CV 315.35 
Easements . . . CV 601.09 
Byectment’s, EPGV, 601.01 


Eminent domain (See EMINENT DOMAIN) 

Fraud in real estate sales; caveat emptor defense 
2. CV 44943 

RICO offenses (See RICO OFFENSES, subhead: Ac- 
quiring or maintaining interest in enterprise or real 
property ) 

Special use property, eminent domain actions involving 
spe ez OU9.19 

Trespass (See, TRESPASS) 

Vandalism . . . CR 509.05(A) 


REASONABLE DOUBT 
General instructions . . . CR 405.07 
Sample final instructions . . . CR 207.13 


RECEIVING STOLEN PROPERTY 
Value and separate property . . . CR 425.03 


RECESS INSTRUCTIONS 

Generally: . .~CR 401.11: Cv.309 13 

Extended recess and separate hearings . . . CR 401.13 
Dampennstucions «95 CR 205.052 CY. 205.05 


RECKLESS CONDUCT 
Generally. . . CV 401.41 


RECKLESSNESS, CRIMINAL 
Defined. . . CR 417.17 
Homicide, reckless . . . CR 503.041 


RECORDS AND RECORDINGS 

Criminal record information, misuse of . . . CR 527.22 
Grand jury court reporter, oath of . . . CR 301.05 
Instructions, recording of a VeCR7101. 139CV 10s 


Securing of writings by deception. . . CR 513.43 
Tampering with records . . . CR 513.42 
RENT 
Eviction for non-payment 
Generally aie Veol5.01 
Mobile home park tenant. . . CV 613.13 


RENTED PROPERTY OR SERVICES 
We tel  etR. 31 3.02 


REQUESTS TO INSTRUCT 

Pinal mstuctions ~~ . CR’ 101,35: CR 101,75; CV 
10155. CVIGar/ 5 

General instructions, after. . . CR 101.75; CV 101.75 

Special requests .f.) 14 GR/101.35; CRi10145;.CV 
Oi3o, eV LOLs 5 

lie cures ey Sue 

Written requests . . . CR 401.27; CV 309.25 


RESIDENCE 
Defense of self or another when in, presumption of 
( steCR 42124 


RESIDENTIAL LENDING PRACTICES 

Advertisements, failure of mortgage broker to include 
registration number on. . . CV 525.17 

Bona fide third parties, fees for services performed by 
see 25.115 CV 325ek3 

Consumer Sales Practices Act, violations of . . . CV 
aa 

Cost of loan, failure of registrant to deliver good faith 
estimatcolerie. s CV 525.03 

Damacesern «Cy 52319 

Disclosure statement, failure of registrant to deliver 
mortgage loan. . . CV 525.03 

Documents, failure to return original. . . CV 525.11 

Fee*premmums 2 = GV o20i13 

Improper payment of fees to mortgage broker. . . CV 
S2o5tS 

Kiekbacks — 7. €V 525:11 

Loan oltrcer; license to act as .=¥. CV"525.01 

Material changes in terms of loan, failure to provide 
timely disclosure of . . . CV 525.07 

Mortgage broker, certificate of registration to act as 
Rca a SP AsO) 

Prohibited conduct sa. V"s25.09; CV 52531) 

Punttiiverdamages . 4a) V 220219 

Referralstecsoyis, "mV. 525.11 

Required information, failure of registrant to provide 


OTe he Nig NS: 

Tax and payment disclosures, failure of registrant to 
Celiver mae GN 9325.05 

Title insurance agents, violations by. . . CV 525.21 

Unconscionable acts in connection with residential 
mioreages GV I2).25 

Unlawful lending practices by loan officer or mortgage 
DrOkKet en OV ow) 


RESTRAINT, UNLAWFUL 
Generallyaae: “CRI505.03 


RETALIATION 
Generally, 4k. 21-05 


REVIVOR 
CGreneralivemre iy 505. (ud 


RICO OFFENSES 

Generally . . . CV 445.01 

Acquiring or maintaining interest in enterprise or real 
property 
Burden of proof. . . CV 445.09 


Gausation|. — CV 44583 
Damages. . . CV 445.13 
Definitions . . . CV 445.11 
Blements] Fo CV 445.095 CVe4 45a 


Use or investment of proceeds in (See subhead: Use 
or investment of proceeds in acquisition of real 
property, or establishment or operation of enter- 
prise) 

Civil actions. . . CV 445.01 
Conducting or participating in affairs of enterprise 
Burden of proof. . . CV 445.03 


Causation. . . CV 445.07 
Damages . . . CV 445.07 
Definitions. . . CV 445.05 
Elements<f fteC V1445.03,E V-445:05 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


RICO OFFENSES—Cont. 

Conspiracy to engage in pattern of corrupt activity or 
collection of unlawful debt 
Burden of proof. . . CV 445.21 


Causation. . . CV 445.25 
Damages. . . CV 445.25 
Definitions . . . CV 445.23 
Eiementsaur. ‘CV 4452 1 GV 445.23 


Use or investment of proceeds in acquisition of real 
property, or establishment or operation of enterprise 
Burden of proof. . . CV 445.15 


Causation. . . CV 445.19 
Damages . . . CV 445.19 
Definitions . . . CV 445.17 
Elements . .. CV 445.15;'CV 445.17 
RIOT 
Generally. ¢{¥ACR5 17,03 
Aggravated 
Generally .. . GRe517.02(A) 
Inmate at correctional facility . . . CR 517.02(B) 
RISK 


Assumption of risk. . . CV 403.09 
Defined: wo CR 417.19 
Substantial risk defined . . . CR 417.17 


ROADS AND BRIDGES 
Governmental liability for failure to maintain. . . CV 
425.05 


ROBBERY 

Generally 9a). .@R 511-02 

Aggravated. . . CR 511.01(A); CR 511.01(B) 
Deadly weapon, with. . . CR 511.02 


S 


SAFECRACKING 
Senerally ee Chaos 


SALE OF GOODS, CONTRACTS FOR (U.C.C.) 
Acceptance of goods 
Revocation by buyer (See subhead: Revocation of 
acceptance, buyer’s) 
Words or conduct indicating . . . CV 505.37 
Buyer’s remedies 
Acceptance of goods, words or conduct indicating 
smepl CNS Melee 17) 
Damages 
Breach of warranty . . . CV 505.45 
Cover damages . . . CV 505.49 
Incidental and consequential . . . CV 505.51 
Nondelivery, repudiation, rejection and revocation 
of acceptance. . . CV 505.43 
Limitation on. . . CV 505.53 
Notice of breach. . . CV 505.47 
ReireCl Oh eG Ve SUL IS 
Revocation of acceptance (See subhead: Revocation 
of acceptance, buyer’s) 
Confirmation or acceptance, additional terms in 
ee We) 1,0) 7 
Damages 
Buyer’s remedies (See subhead: Buyer’s remedies) 


SALE OF GOODS, CONTRACTS FOR 
(U.C.C.)—Cont. 
Damages—Cont. 
. Seller’s remedies 
Incidental damages . . . CV 505.31 
Non-acceptance or repudiation, damages for 
eevee Age tee 
Delivery, tender of; seller’s . . 
Express warranties 
Gchcialy. ae VeDU aks 
Exclusion or modification . . 
Formation of contract 
Generdliy. 2s ty DUI 
Conduct of parties, formed by . . . CV 505.03 
Implied warranties 
Exclusion or modification. . . CV 505.19 
Fitness for particular purpose . . . CV 505.15 
Merchantability . . . CV 505.13 
Usage omtrade™ = 'CV*S05 ake 
Modification, rescission and waiver. . 
Obligations of parties 
Buyer’s tender of payment. . . CV 505.21 
Seller’s tender of delivery . . . CV 505.23 
Openeprice. terme. AGCVe 505205 
Payment, tender of; buyer’s. . . CV 505.21 
Remedies 
Buyer’s (See subhead: Buyer’s remedies) 
Seller’s (See subhead: Seller’s remedies) 
Reseission,. = ~ CY 303,09 
Revocation of acceptance, buyer’s 
Generallyeagc CV 50539 





Bl yes) Oss) 


ee OSes) 


lend. 00 


Damages . . . CV 505.43 
Obligations after. . . CV 505.41 
Seller’s remedies 
Damages 
Incidental . .«..GV350534 
Non-acceptance or repudiation, for. . . CV 
505.27 
Limitation“ ont? 247 GVI505.33 
Price;factonetor 2 172 GMGS0R29 
Resales") 'C¥eauor2o 
Waiver. Sor GNF 50509 
Warranties 
Breach by seller 
Damages. . . CV 505.45 


Noticéof 4 GY 505.47 
Express warranties 

Geéeneraliy=: 2. CV o0ln 

Exclusion or modification. . . CV 505.17 
Implied warranties (See subhead: Implied warranties) 


SCENE VISITS 
Generally .”..-CR 40215; -CV-309115 


Eminent domain actions . . . CV 609.03 
SCHOOLS 

Raffle conduct, illegal . . . CR 515.092 

Safety zone specification, school . . . CR 541.143 


Weapons on or near premises (See WEAPONS, DAN- 
GEROUS, subhead: School premises, firearms, weap- 
ons or ordnance on or near) 
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[References are to civil (CV) and criminal (CR) instruction numbers. } 


SECURED TRANSACTIONS (U.C.C.) 


Accessions.. . . CV 517.11 
Buyer in ordinary course of business . . . CV 517.01 
Collateral 

Default, disposition after. . . CV 517.17 


Description of . . . CV 517.03 
Secured party, in possession of . . . CV 517.07 
Commingled goods . . . CV 517.13 


Default, disposition of collateral after. . . CV 517.17 
Enforceability of interest. . . CV 517.05 
Perfection of interest by possession. . . CV 517.09 


Possession 
Perfection of interest by. . . CV 517.09 


Right of secured party to take. . . CV 517.15 
Progesced eoods.. . « GV 517.13 
SECURITIES 
Advisor misconduct, liability for. . . CV 541.03 
Common law claims for relief. . . CV 541.09 
Fraud 
Common law claims for relief. . . CV 541.09 
Liability of seller for. . . CV 541.01 


Investment advisor or investment advisor representative 
misconduct, liability for. . . CV 541.05 
Prohibited conduct involving. . . CV 541.07 


SELF-DEFENSE (See DEFENSES, subhead: Self- 
defense) 


SELF-REPRESENTATION 
Instructions during trial. . . CR 401.03 


SEQUESTRATION 
Generally .-. . CR 429.03 


SERVICE DOG 
Assault of:, yee @Rr62il232 | 
Piette CR Slo 


SERVICES 
Thervors, . CR513.02 


SEX OFFENSES 
Battery,, sexual 2. +. CR? 507.03 
Beswalitve:,.../CRSI9 24 
Cabaret, operation of adult (See CABARET, ADULT) 
Child sexuanapusc a. . Ch 51972 
Child-victim oriented offense; duty of sex offender to 
register or send notice of intent to reside... CR 
550.041 
Corruption of minor. . . CR 507.04 
Illegally operating sexually oriented business . . . CR 
507.40(B) 
Importuning . . . CR 507.07 
Loitering to engage in solicitation. . . CR 507.241 
Massage establishments, prohibited activities in 
men ok. 507.42 
Matter harmful to juveniles 
Deception to obtain. . . CR 507.33 
Displaying . . . CR 507.311 
Disseminating . . . CR 507.31 
Minors 
Attempted rape specification for victims under age of 
ten. . . CR 541.1419 


SEX OFFENSES—Cont. 
Minors—Cont. 
Child-victim oriented offense; duty of sex offender to 


register or send notice of intent to reside. . . CR 
550.041 
Commercial sexual exploitation of . . . CR 507.19 
Corruption of . . . CR 507.04 
Exploitation, commercial . . . CR 507.19 


Matter harmful to juveniles (See subhead: Matter 
harmful to juveniles) 
Nudity-oriented materials or performances, use in 
pee mee hs USo20 
Obscenity involving, pandering of . . . CR 507.321 
Sexually oriented matter involving, pandering of 
seh OU ee 
Unlawful sexual conduct with . . . CR 507.04 
Nudity-oriented materials or performances, use of mi- 
HOreMie es fF Cre OUT I 25 
Objectionable materials, compelling acceptance of 
oo CR SUP OA) CR 507. 54UB) 
Obscenity, pandering of 
Generally". sGRISO0732 
Minors, obscenity involving . . . CR 507.321 
Pandering 
Obscenity 
Generallyoe. Ck S07 52 
Minors, involving . . . CR 507.321 
Sexually oriented matter involving minors. . . CR 
50.322 
Procumneeus.. CRISU7 23 
Prostitution (See PROSTITUTION) 
Public indecency ©. CR 507.09 
Rape (See RAPE) 
Registration of sex offenders 
Change of address notice 
Genetalve. .. CRo50°05 
Periodic verification of address . . . CR 550.06 
Duty to comply with registration requirements 
Mere eR. 
Duty to register 
Child-victim oriented offense . . . CR 550.041 
Offenses*before July 1, 1997... . CR 550.02 
Offenses on or after July 1, 1997. . . CR 550.04 
Notice of intent to reside, duty to send 
Generally . . . CR 550.04 


Child-victim oriented offense . . . CR 550.041 
Restraint, unlawful . . . CR 505.03 
Sexual imposition 
Generally . . . CR 507.06 
Gross sexual imposition . . . CR 507.05 
Sexually oriented business, illegally operating . . . CR 
507.40(B) 
Sexually oriented matter involving minors, pandering of 
pope CR.D0R322 
Sexually violent predators 
Concluding instructions . . . CR 425.29 
Escape. . . CR 521.34(A)(2) 
Gross sexual imposition . . . CR 507.05 
Specification . . . CR 507.71 
Sexual motivation 
Restraint, unlawful . . . CR 505.03 
Specification in concluding instructions . . . CR 


A25:31; CRSSO772 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


SEX OFFENSES—Cont. SPECIFICATIONS—Cont. 
Sexual penetration, felonious . . . CR 507.12(A)(1); Peace officers 

CR 507.12(A)(2) Aggravated vehicular homicide, victim of . . . CR 
Sexual terms defined . . . CR 417.39 541.1414 
Soliciting Discharge of firearm at peace officer or correction 

Generally . . . CR 507.24 Officer ss wGR 47. P42 

Loitering to engage in. . . CR 507.241 Physical harm, deadly weapons and. . . CR 425.21 
Specifications Rape, attempted (See RAPE, subhead: Attempted rape 

Attempted rape of victims under age of ten. . . CR specification) 

541.1419 School safety zone. . . CR 541.143 

Sexual motivation; concluding instructions. . . CR Sex offenses (See SEX OFFENSES) 

Violent predators, sexually . . . CR 507.71 Interference with issuance or modification of support 
Terms defined . . . CR 417.39 order. . . CR 519.231 
Voyeurism . . . CR 507.08 Liability of husband for 

Generally qeeeoCV, 701.01 

SEXUAL DARSSSMENT™ & eens proof. . . CV 701.03 
Employment discrimination claims Exceptions . . . CV 701.07 

Hostile work environment. . . CV 533.17 Necessaries defined. ... CV 701.11 


Loss of tangible job benefit. . . CV 533.15 
STALKING, MENACING BY 


SEXUALLY ORIENTED BUSINESS Generally . . . CR 503.211 
Cabaret, operation of adult (See CABARET, ADULT) 
Illegally operating . . . CR 507.40(B) STATUTE OF LIMITATIONS 
Massage establishments, prohibited activities in Governmental liability . . . CV 425.13 
SEXUAL TERMS Damages™....8* CV Sior07 
Defined . . . CR 417.39 STOLEN PROPERTY, RECEIVING OF 
SHAM LEGAL PROCESS, USE OF Cone taie oit seRaie 
Generally. = . .GRad21992 SUBROGATION 
Damagés™". © CV S15m25 
SIMULATION, CRIMINAL 
Generally Cy io) SUPPORT CLAIMS 
Child support (See CHILD SUPPORT) 
SLUGS, MAKING OR USING Spousal support (See SPOUSAL SUPPORT) 
Generally 4) feaCR 513.33 
SURETIES 
SOLICITATION Contribution, liability for. . . CV 513.07 
Compensation by public official, improper Extension of time, effect of agreement for. . . CV 
Generally . . . CR 521.43(A) 513.05 
Appointment or preference, for. . . CR 521.43(B) Liability 
Coerced contributions . . . CR 521.43(C) Bond of agent, surety’s liability on. . . CV 513.01 
Sexual Contribution, for .. «, CVs5 13,07 
Generally . . . CR 507.24 Revivahofieie: CV913.09 
Loitering to engage in. . . CR 507.241 Strict construction of contract. . . CV 513.03 
SPECIAL VERDICTS T 
Abolitiontot 2. SCREI01 377 CV" 1037 
SPECIFICATIONS TAXES land Sets 
Generally . . . CR 541.01 Damage awards, income tax considerations in. . . CV 
Aggravating circumstances; concluding instructions 315.45 : ' ; 
CR 425.27 Residential lending practices; failure of registrant to 
Body armor deliver tax and payment disclosures LE TON AGM IE 
Generally. . . CR 541.1411 Sample final instruction for income taxes. . . CV 
Wearing of during commission of felony; concluding 207.31 
BSTC OH Rati a2 10 TENANTS (See LANDLORD AND TENANT) 
Complicity (See COMPLICITY) 
Firearms (See FIREARMS) TERRORISM 
Gang activity, criminal. . . CR 541.142 Generally . . . CR 509.24 
Operating a vehicle under the influence (OVI). . . CR Money laundering in support of terrorism. . . CR 
541.1413 509.29 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


TERRORISM—Cont. 
Soliciting or providing support for . . 
Threats, terroristic . . . CR 509.23 


MCR U9 2 


TESTIMONY 

Accomplice testimony . . . CR 409.17 

Acts of witnesses, weighing of testimony on. . . CR 
409.33 

Deposition, by . . . CR 409.27; CV 309.07 

Expert witnesses (See EXPERT WITNESSES) 

Eyewitness testimony, credibility of . . . CR 409.05; 
8 est Os 

Interpreters and translators 


Crictiais, useun . 2 2 CV S013 

Criminal trials, in. . . CR 401.29 

Criminal trials, use in. . . CR 401.29 
Layman’s opinion. . . CR 409.19; CV 309.09 
Multiple defendants . . . CR 409.15 


Refusal or inability to give 
Generally" CV 309.19 
Defendant’s . . . CR 207.15; CR 409.07 


THEFT 

General instruction. . . CR 513.02 

Cable service, theft of . . . CR 513.041 

Computer systems or networks, unauthorized use of 
aes RBS. 04 

Insurance purposes, defined for. . . CV 709.41 

Property, unauthorized use of . . . CR 513.04 

Public or party official, by. . . CR 521.41 

Stolen property, receiving of . . . CR 513.51 

Unauthorized device, possession or sale of . . . CR 
513.04] 

Value and special property . . . CR 425.03; CR 425.23 

Vehicle, unauthorized use of . . . CR 425.03; CR 
¥5-09 


THEFT IN OFFICE 
Value and separate property . . . CR 425.03 


THREATS 
Attempted rape specification, victim compelled by force 


or threat of force under. . . CR 541.1419 
Defined: ~.4GRe417.35 
erroriciiCe mse CR DUGs2 5 
TIME, ISSUE OF 
Presentation of issue. . . CR 413.07 


TOBACCO PRODUCTS, ILLEGAL DISTRIBU- 
TION OF 

Children, to. . . CR 527.02(B)(1) et seq. 

False identity documents, furnishing to child of 
eh. 02 2B) 

Packs containing fewer than 20 cigarettes, sale of 
» « « ERP527,025) 4) 

Signs regarding sale, failure to post. . . CR 
527.02(B)(2) 

Smaller quantity of cigarettes than placed in pack, sale 
Of eee R32 POM BIG) 

Vending machines, improper placement of . . . CR 
527.02(C) 


TOOLS, CRIMINAL 
Possession of . . . CR 523.24 


TORT CLAIMS 
Agency liability . . . CV 423.03 
Child, tort by; liability of parents. . . CV 407.19 
Damages (See DAMAGES, subhead: Tort actions) 
Employment relations (See EMPLOYMENT RELA- 
TIONS) 
Intentional 
Allocation of damages, multiple defendants, inter- 
rogatories required 
Generally . . . CV 429.09 


Other tortious conduct claims, with. . . CV 
429.11 
Business relationship, tortious interference with 
mk GV"453.01 
Contractual relationship, tortious interference with 
way acCV 453,03 


Employer intentional tort 
Employee injury, disease, condition or death 
eee oN US 
Physical injuries to employees . . . CV 537.05 
Employment relations, tortious interference with 
pavers CARS Wheat) 
Inheritance, tortious interference with expectancy of 
eldeky Eee Uh 


TOXIC CHEMICAL WEAPONS (See CHEMICAL 
WEAPONS) 


TRADEMARKS 
Counterfeiting . . . CR 513.34 


TRADE PRACTICES 
Pyramid schemes... . "CR 933,92 


TRADE SECRETS 
Appropriation of . . . CV 537.11 


TRAFFICKING IN PERSONS (See HUMAN TRAF- 
FICKING) 


TRAFFIC OFFENSES 
Alcohol-related (See ALCOHOL OFFENSES, subhead: 
Traffic offenses) 


Assured clear distance . . . CV 411.19 

Backing of vehicle. . . CV 411.47 

Blind persons, failure to yield right of way to. . . CV 
411.63 

Car signals. . . CV 411.49 

Crosswalks, right of way of pedestrians in. . . CV 
411.61 

Divided highways. . . CV 411.41 


Drug-related (See DRUG OFFENSES, subhead: Traffic 
offenses; operation under influence of alcohol or 
drugs) 

Emergency vehicles (See subhead: Public safety ve- 
hicles) 


Entering highway from other than roadway . . . CV 
411.59 

Flashing traffic signals. . . CV 411.09 

Hand and arm signals. . . CV 411.49 


Hanging outside of vehicles. . . CV 411.65 
Hazardous zones. . . CV 411.33 
Highways 

Divided. . . CV 411.41 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


TRAFFIC OFFENSES—Cont. 
Highways—Cont. 


Entering highway from other than roadway. . . CV 
411.59 
One-way. . . CV 411.35 


Parking on. . . CV 411.67 
Intersections, turns at. . . CV 411.43 
Left of center, driving on 
Generally . . . CV 411.31 
Passing, 25.5 CV 41127 
Left turn, vehicle yielding right of way for. . . CV 
411.09 
Local traffic laws. . . CV 411.09 
Marked lanes, driving in. . . CV 411.37 
One-way highways. . . CV 411.35 
Opposite directions, vehicles traveling in. . . CV 
411.25 
Outside of vehicles, traveling on. . 
Overtaking and passing 
Generally go) CV 427 
Hazardous zones. . . CV 411.33 
Vettrotcemtck, On. . 2 Valen 
Right of way, failure of overtaken vehicle to yield 
eee ON ei 9 
Right, on. . . CV 411.27 
Parking on highway. . . CV 411.67 
Passing (See subhead: Overtaking and passing) 
Pedestrians 
Blind persons, failure to yield right of way to 
Ges L563 
Control signals . . 
Crosswalks, right of way in . 
Sidewalks, yielding right of way on. . 
CV 411.55 
Police officers, failure to comply with order or signal of 
Mee R 2 oo Lee Ves 1103 


CV 4LE OS 


. CV 411.09 
5b AENACH GIO) 
. CV 411.53; 


Private property, rules on. . . CV 411.07 
Public safety vehicles 
Duty of others. . . CV 411.57 


“Emergency call? defined= = . CV 411205 


Red or stop signals, going past. . . CV 411.05 
Right of way to, yielding. . . CV 411.57 
Racing,. street’. my ECV'411.23 
Reasonable control of vehicle. . . CV 411.15 
Reversible lanes, signals for. . . CV 411.11 
Riding on outside of vehicles. . . CV 411.65 
Right of way 
Gencrally .. . “CV 48ita1 
Blind persons, failure to yield to. . . CV 411.63 
Crosswalks, pedestrians in. . . CV 411.61 
Entering highway from other than roadway. . . CV 
411.59 
Failure of overtaken vehicle to yield. . . CV 411.29 
Left turn. . . CV 411.09 
Public safety vehicles, yielding to. . . CV 411.57 


Sidewalks, yielding to pedestrians on. . . CV 
411.53; CV 411.55 
Stop or yield signs, at. . . CV 411.09 
Yield signs, at... GV.419.09 
Right side of roadway, failure to drive on; exceptions 


a aaree Nec 


TRAFFIC OFFENSES—Cont. 
Sidewalks 
Pedestrians on, yielding right of way to. . . CV 
411.53; CV 411.55 
Stopping in residential or business districts. . . CV 
411.53 
Signal lights 
Car signals. . . CV 411.49 
Changing. . . CV 411.11 
Flashing signals. . . CV 411.09 
Lane change signals. . . CV 411.49 
Pedestrian control signals. . . CV 411.09 
Public safety vehicles going past red or stop signals 
a CVaA LOS 


Reversible lanes, for. . . CV 411.11 
Traffic control devices . . . CV 411.09 
Turning, for. . . CV 411.49 


Space between moving vehicles 
Generally 2. CY 411.39 


Assured clear distance . . . CV 411.19 
Speed 

Assured clear distance. . . CV 411.19 

Decreasing speed signals . . . CV 411.49 


Proper speed * "CV 411717 

Reasonable speed. . . CV 411.17 
Starting and backing of vehicle. . . CV 411.47 
Stopped vehicles, starting of . . . CV 411.47 


Stop signs, right of way at. . . CV 411.09 
Street racing. . . CV 411.23 
Traffic control devices. . . CV 411.09 
Traveling on outside of vehicles. . . CV 411.65 
Turns 

Car signals. . . CV 411.49 

Hand and arm signals. . . CV 411.49 


Intersections; ate 5 CV 44s 
U-tuiniS 0 eV le 
CUS ae Ve te 


Willful and wanton disregard of safety of persons or 
property, operation in. . . CV 411.13 
Yield signs, right of way at. . . CV 411.09 


TRANSCRIPTS 
Generally . . . CR 409.27; CV 309.07 


TRANSFERRED INTENT 
Prooitore es Chea 


TRANSLATORS 
Civil trials, use in... - CVm0i.13 
Criminal trials, use in. . . CR 401.29 


TRESPASS 

Greletallyen aper VOU LO) 

Aggravated. . . CR 511.211 

Breaking and entering on land. . . CR 511.13(B) 
Criminal. ~ GR#O11 24 


TRIAL, INSTRUCTIONS DURING 

Generally... CR 1013 I CV aliviagd 

Admonitions to jury. . . CV 301.07 

Experiments, prior to conducting of . . . CR 401.17; 
CN wos 7 

Improper questions . . . CV 309.23 

Jury view, prior to (See subhead: Scene visits, prior to) 
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[References are to civil (CV) and criminal (CR) instruction numbers. } 


TRIAL, INSTRUCTIONS DURING—Cont. 
Limited purpose evidence . . . CR 401.23; CV 309.05 
Notetaking by jurors. . . CR 401.19; CV 301.09 
Oath of jury, prior to administration of . . . CV 301.01 
Orientation of new jury . . . CR 401.07; CV 301.05 
Outline of trial, checklist for. . . CR 201.01; CV 
201.01 
Prior convictions and acts. . . CR 401.25; CR 409.11 
Qualification of jury. . . CR 401.01; CV 301.03 
Questions by jurors. . . CR 401.21; CV 301.11 
Recess instructions 
Generally ee CR 401.11; CV 309.13 


Extended recess and separate hearings. . . CR 
401.13 
Requests to instruct, written. . . CR 401.27; CV 
309.25 


Scene visits, prior to 
Generally . . . CR 401.15; CV 309.15 


Eminent domain actions . . . CV 609.03 
Self-representation . . . CR 401.03 
Swearing of jurors, after. . . CR 401.09 


Testimony, refusal or inability to give 
Generally .... CV 309.19 


Defendant’s . . . CR 409.07 
Voir dire examination by counsel. . . CR 401.05 
Witnesses, competence of . . . CV 309.21 
U 


UNDISPUTED FACTS 


General insiructions . .. CR 100.51; CV 1051 


UNDISPUTED ISSUES 
General instructions. . . CR 101.49: CV 101.49 


UNDUE INFLUENCE 

Tortious interference with expectancy of inheritance, as 
wee OVA 53.07 

Will, making of . . . CV 633.05 


UNFAIR COMPETITION 
Malicious litigation, by . . . CV 439.05 


UNIFORM COMMERCIAL CODE 

Sale of goods (See SALE OF GOODS, CONTRACTS 
PORAUIRG.C)) 

Secured transactions (See SECURED TRANSACTIONS 
CCC) 


USURY 
eT Aly ee) 22 


Vv 


VANDALISM 

Burial place, breaking and entering of . . . CR 
509.05(C); CR 509.05(D) 

Gravestones and cemetery fences. . . CR 509.05(C) 

Occupied structure . . . CR 509.05(A) 

Property . . . CR 509.05(B) 


Railroad grade crossing device . . . CR 509.101 


VEHICLE IDENTIFICATION NUMBERS, TAM- 
PERING WITH (See AUTOMOBILES AND 
OTHER MOTOR VEHICLES) 


VEHICULAR ASSAULT 
Generally . . . CR 503.08 


VEHICULAR HOMICIDE 
Generally . . . CR 503.06; CR 503.07 


Aggravated 
Generally . .o~CR 503.06 
Peace officer as victim specification. . . CR 
541.1414 


Manslaughter, vehicular. . . CR 503.06 

Pregnancy, unlawful termination of 
Generally . . . CR 503.07 
Aggravated . . . CR 503.06 


VENUE 

Presetitanion‘or issues? +>." CK 41307 
VERDICTS 

Generalhy se * CR®A0553 

Acceptance = "ER T1014 855 CV" f085 
Discussion of case by jurors after. . . CR 425.4] 
Eminent domain actions. . . CV 609.23 


Failure to reach; instructions during deliberations 
ame CK420 097 CRAZ9 Ve to. 07 

Forms and instructions. . . CR 101.59; CR 425.33; 
CV 10159 


Identity fraud actions, verdict form. . . CR 513.49 
Importance of reaching verdict. . . CV 319.07 
Impossible; instructions during deliberations. . . CV 
319.07 
Mistrial for failure to reach; instructions during delib- 
erations. 2. CY 319.07 
Patermty-acuons, 2. .-GV /05.13 
Quotient verdicts for damages 
Generally . . . CV 315.41 
Sample final instructions . . . CV 207.27 
Sample final instructions 
Generally cu) Ch Ose 7 
Quotient verdicts for damages . . . CV 207.27 


Unanimous verdict . . . CR 207.39 

Special verdicts, abolition of . . . CR 101.37; CV 
1OE37 

Unanimous verdict, sample final instruction for 
sve apc Re207639. 

Will contests: . . CV 633.09 


VESSELS 
Alcohol-related offenses (See ALCOHOL OFFENSES, 
subhead: Watercraft and waterways violations) 


Insurance on steamboat. . . CV 709.21 
VICTIMS 

Intimidation of . . . CR 521.04 
VIDEOTAPES 


Evidence, as. . . CR 409.31 


VIOLENT CAREER CRIMINAL 
Firearm) by. se Of. UR 2 5u1 32 


VOIR DIRE 
Generally . . . CR 1OERIRCW101.21 
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[References are to civil (CV) and criminal (CR) instruction numbers. ] 


VOIR DIRE—Cont. 
Counsel, examination by. . 
Grand jury . . . CR 301.01 
Instructions, common. . . CR 101.23; CV 101.23 
Instructions, sample . . . CR 203.03; CV 203.03 
Oath, instructions before administration of . . . CV 
301.01 
Welcoming remarks . . . CR 203.01; CV 203.01 


VOLUNTARY MANSLAUGHTER 
Generally o.a..1CRI503,03 


VOYEURISM 
Generally . . . CR 507.08 


Ww 


. CR 401.05 


WARRANTIES 
Sale of goods, contracts for (See SALE OF GOODS, 
CONTRACTS FOR (U.C.C,)) 


WATERCRAFT AND WATERWAYS VIOLATIONS 
Alcohol-related (See ALCOHOL OFFENSES, subhead: 
Watercraft and waterways violations) 
Drug-related 
Operating vessel under influence of alcohol or drugs 
.. 2 CRis47al l(ANGL) 
Prohibited alcohol or drug concentration, operating 
vessel with . . . CR 547.11(A)(2)-(6) 


WEAPONS, DANGEROUS (See also ORDNANCE, 
DANGEROUS) 
Biological weapons 
Possession... au. CR i09'26 
Use, knowing or reckless . . . CR 509.27 
Chemical weapons 
Possession .,..- .CR509°26 
Use, knowing or reckless . . . CR 509.27 
Concealed weapons, carrying of . . . CR 523.12 
Courthouse. 10 a... CR 025.125, GRooZo Zo Ae hx 
323.1273(B) 
Deadly weapons 
Physical harm specification, and. . . CR 425.2] 
Purpose in use of . . . CR 417.01 
Robbery with. . . CR 511.02 
Detention facility, possession by person in 
Creuetallyrre meGNo7 tO 
Conveyance into facility. . . CR 521.35(A); CR 
SPARES 
Explosive devices 
Possession. . . CR 509.26 
Use, knowing or reckless . . 
Firearms (See FIREARMS) 
Habitation, discharging at or into. . . CR 523.161 
Intoxication, use under. . . CR 523.15 
Person under disability, possession by 
ater LI ae LL a) 
Atter 9/30/2011 but betote 3/23/15 2.2 ls. 


es ao ot 


APB BABY) 

After 4/8/2004 but before 9/30/2011... CR 
523.13(A) 

After 7/1/1996 but before 4/8/2004 . . . CR 
D2 2,10.B) 


Before 7/1/1996. . . CR 523.13 


WEAPONS, DANGEROUS —Cont. 

Physical harm specification, deadly weapons and 
I a Beds | 

Prohibited premises, discharging on or near. . . CR 
523.162 

Purpose in use of deadly weapons. . 

Radiological or nuclear weapons 
Possession . . . CR 509.26 
Use, knowing or reckless . . . CR 509.27 

Robbery with deadly weapon. . . CR 511.02 

School premises, firearms, weapons or ordnance on or 
near 


. CR 417.01 


Discharging of firearm at or into school. . . CR 
523.161 
Illegal conveyance or possession . . . CR 523.122 
Safety zone specification, school . . . CR 541.143 
Specifications 


Physical harm, deadly weapons and. . . CR 425.21 
School safety zone. . . CR 541.143 
Transactions, unlawful. . . CR 523.20 


WILDLIFE VIOLATIONS 

Division of Wildlife orders, violation of . . . CR 
SS Lelt 

Exotic animals, crimes related to. . . CR 551.13 

Harassment of hunters. . . CR 551.07 

Hunting without permission. . . CR 551.05 

Injury of persons or property by hunters. . . CR 
#51 03 

Jacklighting . . . CR 551.01 

Wildlife officers, failure to obey orders of . . . CR 
551.09 


WILL CONTESTS 

Generally os. GYeOas- 01 

Burden or proc). 5, «2 V. 035-01 
Capacity to make will. . . CV 633.03 


Concluding instructions . . . CV 633.07 
Dennitions 7 CV 653.0! 

Issues, presentation of . . . CV 633.01 
Legal requirements of will. . . CV 633.01 


Mental capacity . . . CV 633.03 
Probate defined. . . CV 633.01 


Revocation of will, determination of . . . CV 633.11 
Sound mind and memory, determination of . . . CV 
633.03 


Testator defined. . . CV 633.01 
Undue influence . . . CV 633.05 
Verdict. . . CV 633.09 


WILLFUL OR WANTON MISCONDUCT 
Negligence. . . CV 401.41 


Traffic offenses. . . CV 411.13 
WITNESSES 
Acts of witnesses as evidence . . . CR 409.33 
Competence 
Paternity claim, parties in. . . CV 705.11 
Questioned; instructions during trial. . . CV 309.21 


Expert witnesses (See EXPERT WITNESSES) 
Eyewitness testimony, credibility of . . . CR 409.05; 
CY UU 
Interpreters and translators 
Civil idls) Use 1 = ae GV Sule 
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[References are to civil (CV) and criminal (CR) instruction numbers. | 


WITNESSES—Cont. 
Interpreters and translators—Cont. 
Criminal trials, use in. . . CR 401.29 
Intimidation of . . . CR 521.04 
Testimony, refusal or inability to give 
Generally « . . CV-309.19 
Dstendants =. ~ CR 207,135; CR 409.07 


WORKERS’ COMPENSATION CLAIMS 
Generally. . .-CV 427.01 
Fraud 

remeraly as CR S13.48 

Valie . . . CR'425.03 


WRITTEN INSTRUCTIONS 
Generally. 2 7 CRIO0LGIZCY 101.61 


WRONGFUL CONVEYANCE 
Generally . . . CV 447.01 


WRONGFUL DEATH 

Compensatory damages . . . CV 315.49 

Employer intentional tort; employee injury, disease, 
condition or death. . . CV 537.05 

Intervening causes. . . CR 417.25 


WRONGFUL POSSESSION 
Generally . . . CV 447.01 
Conversion (See CONVERSION) 
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Lexis POD Product Banner 


Pub Number: 4346 

Product Description: Oh Juby lnser rime, | 
PIN Number: 0006434608027 

Order Date: A Oo, 2021 

Truck Number: O06 

Bin Number: VOZe 00m 

Quantity: lic {ope ab 

Customer Number: 0099415466 

Invoice Number: 24716820 


Product Barcode 


AVATAR AE 
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